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REPORTS OF DECISIONS 


RENDERED IN INSURANCE CASES IN THE FEDERAL 
COURTS, AND IN THE STATE SUPREME COURTS. 


From certified transcripts in our possession, 


UNITED STATES SUPREME COURT. 


AMERICAN SURETY CO. or NEw York 
v8. 
PAULY.* 


A requirement in a fidelity bond of notice of defalcation as soon as practicable 
after knowledge of the employer, does not require notice in case of mere 
suspicion which would not justify an accusation of dishonesty. 


A provision that a written statement of the loss, certified by an officer of the 
employer and based on its accounts, shall be prima facie evidence, makes 
such statement prima facie evidence in a suit, and not merely for the 
purpose of presenting the claim to the insurer. 


‘The suspension of a bank and its possession by an examiner is not in itself a 


retirement of the president or cashier within the meaning of a surety bond. 


A bank president is not authorized, in the ordinary course of business. to cer- 
tify to the fidelity of a cashier for the purpose of his securing a bond. 
Where an agent is doing acts not in performance of any duty to his principal, 
nor in accord with his authority, but for his own selfish purposes, a pre- 
sumption that the agent informed his principal, as in duty bound, does 

not exist. 





The above syllabus embraces also the more essential points decided in another case between 
the same parties, decided by the same court on the same date.—[ Eb. Ins. L. J. 


Watrter C. Davinee and Henry C. Wittcox, for Plaintiff in Error. 
Epwarp Winstow Paice, for Defendant in Error. 


Hartav, J., delivered the opinion of the eourt. 
The defendant in error, as receiver of the California National 
Bank of San Diego, Cal., brought this action against the plain- 


* Decision rendered, April 18, 1898. 
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tiff in error, a corporation of New York, upon a bond of the lat- 
ter for $15,000, guarantying or insuring the bank, subject to 
certain conditions, against any act of fraud or dishonesty com- 
mitted by George N. O’Brien in his position as cashier of that 
institution. ' 

This bond was based upon an application by O’Brien to the 
surety company, accompanied by written deelarations and an- 
swers to questions relating to his age, history, habits, financial 
condition, etc. He presented with the application the follow- 
ing certificate, signed by J. W. Collins, as president of the 
bank :— 


“T have read the foregoing declarations and answers made 
by George N. O’Brien, and believe them to be true. He has 
been in the employ of this bank during three years, and to 
the best of my knowledge has always performed his duties in 
a faithful and satisfactory manner. His accounts were last 
examined on the 28th day of March, 1891, and found correct 
in every respect. He is not, to my knowledge, at present in 
arrears or in default. I know nothing of his habits or ante- 
cedents affecting his title to general confidence, or why the 
bond he applies for should not be granted to him.” 


The bond was executed July 1, 1891. After reciting that the 
employee, O’Brien, had been appointed in the service of the em- 
ployer, the bank, had been assigned to the office or position of 
cashier, and had applied to the American Surety Company of 
New York for a bond, it provided :— 


“Now, therefore, in consideration of the sum of seventy- 
five dollars, lawful money of the United States of America, 
in hand paid to the company, as a premium for the term of 
twelve months ending on the first day of July, one thousand 
eight hundred and ninety-two, at 12 o’clock noon, it is hereby 
declared and agreed that, subject to the provision herein con- 
tained, the company shall, within three months next after 
notice, accompanied by satisfactory proof of a loss, as herein- 
after mentioned, has been given to the company, make good 
and reimburse to the employer all and any pecuniary loss 
sustained by the employer, of moneys, securities, or other 
personal property in the possession of the employee, or for 
the possession of which he is responsible, by any act of fraud 
or dishonesty on the part of the employee, in connection with 
the duties of the office or position hereinbefore referred to, or 
the duties to which, in the employer’s service, he may be sub- 
sequently appointed, and occurring during the continuance 
of this bond, and discovered during said continuance, or 
within six months thereafter, and within six months from 
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the death or dismissal or retirement of the employee from the 
service of the employer. It being understood that a written 
statement of such loss, certified by the duly-authorized officer 
or representative of the employer, and based upon the ac- 
counts of the employer, shall be prima facie evidence there- 
of; provided, always, that the company shall not be liable, by 
virtue of this bond, for any mere error of judgment or injudi- 
cious exercise of discretion on the part of the employee in 
and about all or any matters wherein he shall have been 
vested with discretion, either by instruction or rules and 
regulations of the employer. And it is expressly understood 
and agreed that the company shall in no way be held liable 
hereunder to make good any loss which may accrue to the 
employer by reason of any act or thing done or left undone 
by the employee in obedience to, or in pursuance of, any 
direction, instruction, or authorization conveyed to and re- 
ceived by him from the employer or its duly authorized officer 
in that behalf; and it is expressly understood and agreed 
that the company shall in no way be held liable hereunder to 
make good any loss, by robbery or otherwise, that the em- 
ployer may sustain, except by the direct act or connivance of 
the employee. 

“The following provisions are to be observed and binding 
as a part of this bond :— 

“«That the company shall be notified in writing, at its 
office in the city of New York, of any act on the part of the 
employee which niay involve a loss for which the company is 
responsible hereunder, as soon as practicable after the occur- 
rence of such act shall have come to the knowledge of the 
employer. That any claim made in respect of this bond shall 
be in writing, addressed to the company, as aforesaid, as 
soon as practicable after the discovery of any loss for which 
the company is responsible hereunder, and within six months 
after the expiration or cancellation of this bond as aforesaid. 
And upon the making of such claim this bond shall wholly 
cease and determine as regards any liability for any act or 
omission of the employee committed subsequent to the mak- 
ing of such claim, and shall be surrendered to the company 
on payment of such claim. 

“<That, if the company shall so elect, this bond may be 
‘anceled at any time by giving one month’s notice to the em- 
ployer, and refunding the premium paid, less a pro rata part 
thereof for the time said bond shall have been in force, re- 
maining liable for all or any default covered by this bond 
which may have been committed by the employee up to the 
date of such determination, and discovered and notified to 
the company within the limit of time hereinbefore provided 
for. 
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“<«That the employer shall, if required by the company, 
and as soon thereafter as it can reasonably be done, give all 
such aid and information as may be possible (at the cost and 
expense of the company), for the purpose of prosecuting and 
bringing the employee to justice, or for aiding the company 
in suing for and making effort to obtain reimbursement by 
the employee or his estate of any moneys which the company 
shall have paid or become liable to pay by virtue of this bond. 

“<«That no suit or proceeding at law or in equity shall be 
brought to recover any sum hereby insured, unless the same 
is commenced within one year from the time of the making 
of any claim on the company.’ 

“Tt is further agreed that this bond may, at the option of 
the employer, be continued in force from year to year at the 
same premium rate as long as the company shall consent to 
receive the same, in which case the company shall remain 
liable for any dishonest act of the employee occurring be- 
tween the original date of this bond and the time to which it 
shall have been continued.” 


On the application of Collins, a bond with like conditions 
was made the same day by the surety company in the penalty 
of $25,000, guarantying the bank against loss by any act of 
fraud or dishonesty on his part as its president. 

The complaint set out certain acts of fraud and dishonesty 
by O’Brien in his office of cashier, whereby, it was alleged, the 
bank lost an amount in excess of that named in the bond. All 
the material allegations of the complaint were denied by the 
answer. The result of the trial was a judgment in favor of the 
plaintiff for $16,847.50, which was the amount of the bond, with 
interest; also for $885.73 cost and $202.16 interest on the ver- 
dict; in all, $17,435.39. That judgment was affirmed in the 
Circuit Court of Appeals: 38 U.S. App., 254, 18 C. C. A., 644. 

Upon certain issues in the case there was a decided conflict 
in the evidence, particularly as to the time when the receiver 
first discovered that O’Brien, as cashier, had committed an act 
that might involve a loss for which the surety company would 
be liable, and of which it was entitled to be notified in writing 
as soon as practicable after the occurrence of such act came to 
the knowledge of the bank. 

In view, however, of the verdict, and assuming that the jury 
had due regard to the instructions of the court, the following 
facts may be regarded as established by the evidence: 





On the 13th and 14th days of October, 1891, O’Brien, being 
cashier, fraudulently and dishonestly placed to the credit of 
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Collins, the president of the bank, two sums, $20,000 and 
$24,500. 

The hank suspended business on the 12th day of November, 
1891, at which time Collins had to his credit on its books only 
$11,420.90. Of the above sums aggregating $44,500, falsely 
credited to him, he drew out, on his own checks, $33,029.10, 
which was wholly lost to the bank. 

Immediately upon the suspension of the bank an examiner 
appointed by the comperoller of the currency (Rev. St. § 5240). 
entered upon an investigation of its affairs. 

On the 18th day of December, 1891, Pauly was appointed re- 
ceiver (Rev. St. §§ 5205, 5234), and, having qualified as such, 
took possession on the 29th day of December, 1891, of the 
books, papers. and assets of the bank; continuing its em- 
ployees in his service for a short time. 

O’Brien remained in service under the receiver until about 
March 2, 1892, when he left, because the receiver declined to 
pay his salary; the latter saying that he would regard it as 
credited or paid on any indebtedness of O’Brien’s to the bank. 

During January, February, and March, 1892, there was a 
general examination of the books of the bank under the direc- 
tion of the receiver. And about April 1, 1892, one Bloodgood, 
an expert bookkeeper, in connection with another bookkeeper, 
entered upon a particular examination of such books, with a 
view of ascertaining the transactions of Collins while he was 
president. Collins died March 3, 1892. Towards the end of 
May these experts made certain discoveries involving. the 
fidelity and integrity of O’Brien as cashier, of which Bloodgood 
gave notice to the receiver. The facts thus discovered related 
to the false credits which, as above stated, O’Brien, as cashier, 
had given to Collins on the books of the bank. 

It is to be taken upon this record, after the verdict of the 
jury, that, although the general examination of the bank’s 
books in January, February, and March, 1892, indicated that 
there were probably irregularities in the conduct of the bank’s 
business, the receiver was not aware of “the amounts and spe- 
cial conditions” of such irregularities, nor of any specific act 
of fraud or dishonesty upon the part of the cashier, until the 
expert bookkeepers had completed their examination of the 
books of the bank about May 23, 1892, on which day the re- 
ceiver wrote to the surety company, giving notice of the dis- 
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covery of fraud that entitled him, as receiver, to look to that 
company upon its bonds for the fidelity and integrity of Col- 
lins and O’Brien. That letter was as follows:— 


“T write to notify you that the California National Bank 
held a bond to the amount of $20,000 in its favor for the 
faithful performance of duties by J. W. Collins, its late presi- 
dent; also in its favor for the faithful performance of duties 
by George N. O’Brien, its cashier, for $15,000. I therefore 
notify you that a discovery of fraud has been made of suffi- 
cient amount to require the payment of those indemnity 
bonds to the undersigned receiver of the California National 
Bank. I therefore ask that you forward us the necessary 
blanks to make the claim or claims in proper form.” 


This letter appears to be undated, but the time is shown by 
PI 3 


the following letter, dated May 31st, and addressed by the vice- 
president of the surety company to the receiver :— 


“We are this morning in receipt of your letter of the 23d 
instant, stating that you have discovered fraud on the 
part of J. W. Collins, late president of the California 
National Bank, and on the part of George N. O’Brien. late 
cashier of said bank, sufficient to require payment by 
this company, under bonds heretofore issued upon the parties 
named in favor of the said California National Bank. I 
transmit herewith two claim blanks, with three continuation 
sheets with each, upon which please itemize any claim you 
may have to present under the bond of J. W. Collins; also 
upon the bonds of George N. O’Brien; showing the pre- 
cise dates of alleged embezzlements on the part of said 
John W. Collins and said George N. O’Brien, and the 
amounts thereof; after which please attest the same under 
oath, and transmit iv this office, furnishing to our inspector, 
Mr. Bradbury Williams, who will call upon you, a du- 
plicate statement of the items, with the dates thereto 
attached, so that he may be able to verify the account. 
Will you also please inform me where George N. O’Brien is 
at present, and whether you have made a formal demand 
upon him for the amount alleged to be due, and whether he 
has refused to pay the same; also the date of said demand; 
and, if made in writing, will you please send us a copy of said 
demand, and furnish a copy to our inspector, Mr. Bradbury 
Williams. We desire to have you perfect your claims with 
the utmost expedition, and when received, they will be duly 
considered.” 


Under date of June 24, 1892, the receiver wrote to the vice- 


president of the surety company :— 


“In reply to yours of the 31st ult., I hand you herewith 
two affidavits in regard to the embezzlement of the late J. W. 
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Collins and George N. O’Brien, furnished after consultation 
with my legal adviser, as giving information fuller than I 
otherwise could do by using the blank sent me in your favor 
of above date. Mr. G. N. O’Brien is still living in San Diego 
city. A formal demand was made upon him in writing for 
the amounts embezzled by his aid and assistance from the 
California National Bank, to which he has as yet made no 
reply. ‘The affidavit herein relative to J. W. Collins includes 
an item of $10,000 discovered after making the affidavit sent 
you before. Duplicate affidavits and copy of the demand 
made upon G. N. O’Brien will be furnished your Mr. Brad- 
bury Williams when he calls. Trusting you will find this 
statement explicit enough for your purpose, and that we may, 
in the near future, receive payment as required under the 
bonds that should guaranty the California National Bank 
against loss on the part of the hereinbefore mentioned J. W. 
Collins and George N. O’Brien.” 
The questions of law presented for consideration will be bet- 
ter understood if the following additional facts be stated :— 
With the above letter of June 24, 1892, was an affidavit of 
the receiver, called in the record “Proof of Claim.” That 
document stated, among other things, that on the 138th and 
14th days of October, 1891, O’Brien, as cashier, made entries of 
the deposit tags, and caused to be entered in the books of the 
bank credits in favor of Collins amounting to $45,000, without 
Collins paying any consideration therefor, and without being 
entitled thereto, as O’Brien well knew; that the nature, extent, 
amount, and circumstances connected with these wrongful acts 
of O’Brien had come to the knowledge of the receiver and of 
the bank since the 1st day of February, 1892; that O’Brien was 
not entitled to any credits, and the bank was not indebted to 
him in any sum; that at the date of the suspension of the bank 
his account was overdrawn, and he was at that date indebted 
to the bank; that the above statements as to his wrongful, un- 
lawful, and fraudulent acts as cashier of the bank between the 
1st of July,1891, and the 12th day of November, 1891,—the last 
date being the date of the suspension of the bank,—included 
all the money misappropriated, wrongful and improper entries, 
and fraudulent and wrongful conduct upon the part of O’Brien 
that had come to the knowledge of the receiver, and consti- 
tuted a true and correct statement of the account between him 
and the bank. , 
On the same day—June 24, 1892—the receiver mailed to the 
surety company a written notice containing substantially the 
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same statements as were contained in the above affidavit, and 


concluding :— 


“That, in pursuance of a certain bond numbered 85,565, 
heretofore issued by your company, in which you agree to 
make good and reimburse the said California National Bank 
of San Diego all and any pecuniary loss sustained during the 
continuance of the bond on account of the fraud or dishon- 
esty of the said G. N. O’Brien, after a written statement of 
said loss is presented, this notice is given by the undersigned, 
Frederick N. Pauly, receiver of the California National Bank 
of San Diego, appointed such receiver December 18, 1891, by 
the comptroller of the currency of the United States, and at 
tached hereto is a statement of the loss, duly certified by the 
said receiver, now representative of said employer named in 
said bond; that said George N. O’Brien is insolvent; that 
demand in writing has been made upon him that he reim- 
burse and repay to said bank the amounts hereinbefore dis- 
honestly and fraudulently obtained of said bank, which he 
has refused to do. This notice is given vou as soon as practi- 
cable after the occurrence of the wrongful acts hereinbefore 
referred to, and demand is hereby made upon you by the un- 
dersigned, as representative of said bank and as such re- 
ceiver, for the sum of fifteen thousand dollars ($15,000), the 
amount in said bond stipulated.” 


On the 8th day of July, 1892, the surety company addressed 


to the receiver the following letter :— 


“We are in receipt of your two letters of the 24th ultimo, 
transmitting two affidavits relative to the claim under the 
bonds of this company to the California National Bank for 
J. W. Collins and George N. O’Brien in the respective posi- 
tions of president and cashier of said bank. We have re- 
spectfully to request that you will make a statement of each 
on the claim forms which we use for that purpose, two of 
which are herewith inclosed. We desire full information in 
regard to the shortages and credits, of every kind whatever,. 
whether on account of salary due, money paid, or assign- 
ments made by either of said persons to the California Na- 
tional Bank. If there has been any action brought against 
Mr. George N. O’Brien, or any correspondence between the 
bank or you with either of the persons in regard to the mat- 
ter, we should be pleased to have copies thereof.” 


To this letter the receiver, under date of July 18, 1892, made: 
the following reply:— 


“Tn reply. to yours of 8th instant relative to my claim un- 
der the bonds of your company to the California National 
Bank for J. W. Collins and G. N. O’Brien, I beg to herewith 
send you a statement of account of J. W. Collins, showing: 
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the amount of his deficiency to be $374,978.22. <A list of the 

property assigned by J. W. Collins to the California National 

Bank, with the estimation of the value thereof. J. W. Col- 

lins, under the name of Dare & Collins, is a defaulter to the 

bank in the sum of $348,703.52 in addition to the amount 
above stated. An itemized statement of the account can 

also be forwarded you if desired. With regard to G. N. 

O’Brien, no action has been brought against him, because he 

is execution proof. In reply to my demand for payment for 

the amounts embezzled by J. W. Collins during the term 
covered by these bonds, he replied as per copy of his letter 
herewith inclosed. In compliance with the request of the 

United States attorney I appeared before the grand jury, and 

testified as to the state of facts that existed, implicating G.N. 

O’Brien in the defaleations with J. W. Collins. What action 

the grand jury will take has not yet transpired. Trusting 

that these statements will meet your requirements, I am,” 
ete. 

Other letters passed between the receiver and the company, 
in respect to which it is only necessary to observe that the com- 
pany retained the proofs of loss sent to it without objecting 
that they did not sufficiently indicate the nature and extent of 
the claim made by the receiver, Finally, the receiver, writing 
to the vice-president of the company, under date of Septem- 
ber 21, 1892, said: “There has been so much delay in this mat- 
ter that I have placed it, under the direction of the comptroller, 
in the hands of the United States attorney in New York, Ed- 
ward Mitchell, Esq., with instructions to collect the same.” 
The company, in reply, expressed their gratification that when 
taking up the matter finally it could deal with the United 
States in New York on the merits of the case. 


In the light of the facts, as above stated, we come to the con- 
sideration of the controlling questions of law presented for de- 
termination. These questions depend largely upon the inter- 
pretation to be given to the provisions of the bond in suit. 

If, looking at all its provisions, the bond is fairly and reason- 
ably susceptible of two constructions, one favorable to the 
bank and the other favorable to the surety company, the for- 
mer, if consistent with the objects for which the bond was 
given, must be adopted, and this for the reason that the instru- 
ment which the court is invited to interpret was drawn by the 
attorneys, officers, or agents of the surety company. This is a 
well-established rule in the law of insurance: National Bank 
vs. Insurance Co., 95 U. S., 673; Insurance Co. vs. Cropper, 32: 
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Pa. St., 351, 355; Reynolds vs. Insurance Co., 47 N. Y., 597, 604; 
Insurance Co. vs. McConkey, 127 U. 8., 661, 666; Manchester, 
etc., Life Ass’n, 3 Best & S., 917, 925. As said by Lord St. 
Leonards in Anderson ys. Fitzgerald (4 H. L. Cas., *483, *507): 
“It [a life policy] is, of course, prepared by the company, and 
if, therefore, there should be any ambiguity in it, must be 
taken, according to law, most strongly against the person who 
prepared it.” There is no sound reason why this rule should 
not be applied in the present case. The object of the bond in 
suit was to indemnify or insure the bank against loss arising 
from any act of fraud or dishonesty on the part of O’Brien in 
connection with his duties as cashier, or with the duties to 
which, in the employer’s service, he might be subsequently ap- 
pointed. That object should not be defeated by any narrow 
interpretation of its provisions, nor by adepting a construction 
favorable to the company if there be another construction 
equally admissible under the terms of the instrument executed 
for the protection of the bank. 

It was contended in the court below, as it is here, that the 
receiver did not comply with that provision of the bond requir- 
ing written notice to be given to the company, at its office in 
New York, of any act on the part of O’Brien “which may in- 
volve a loss for which the company is responsible hereunder, as 
soon as practicable after the occurrence of such act shall have 
come to the knowledge of the employer.” The company insists 
that the receiver in January, February, March, and April, 1892, 
had such information in respect of the acts of O’Brien as 
cashier as made it his duty, long before his letter of May 23, 
1892, to give the required notice to the company. Upon this 
part of the case Judge Wallace, referring to the clause of the 
policy requiring notice of acts that might involve loss to the 
defendant, said to the jury: “Under that condition of the 
policy the defendant was entitled to give notice in writing of 
any act of the cashier which came to the knowledge of the 
plaintiff of a fraudulent or a dishonest character, as soon as 
practicable after the plaintiff acquired knowledge. It is not 
sufficient to defeat the plaintiff's right of action upon the 
policy that it be shown that the plaintiff may have had suspi- 
cions of dishonest conduct of the cashier; but it was plaintiff’s 
‘duty, under the policy, when it came to his knowledge, when he 
was satisfied that the cashier had committed acts of dishonesty 
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or fraud likely to involve loss to the defendant under the bond,. 
as soon as was practicable thereafter to give written notice to 
the defendant. Now, the written notice—the first written no- 
tice—was given on the 23d day of May, 1892. And in consider- 
ing this issue you are to inquire, first, when it was that the 
plaintiff became satisfied that the cashier had committed dis- 
honest or fraudulent acts which might render the defendant 
liable under this policy. He may have had suspicions of irregu- 
larities; he may have had suspicions of fraud; but he was not 
bound to act until he had acquired knowledge of some specific 
fraudulent or dishonest act which might involve the defendant 
in liability for the misconduct. Now, when was it he acquired 
such knowledge? <A good deal of testimony has been intro- 
duced here upon that issue. After acquiring it, it was his duty 
not as soon as possible to transmit information of it to the de- 
fendant, but to do it with reasonable promptness. He was not 
bound the first day or the next, necessarily, to give notice, but 
he was to give notice within a reasonable time; and it is for 
you to say, upon a consideration of all the circumstances of the 
case, whether he did, within a reasonable time after acquiring 
such knowledge, send the letter of May 23d. It might be rea- 
sonable under one state of facts; it might be unreasonable 
under another. What might be very great diligence under one 
set of circumstances might be very dilatory under another. 
Now, first, you are to determine when he really acquired the 
knowledge. I am not going to recapitulate the testimony. It 
is claimed upon his part that he did not acquire the knowledge 
until the close of the examination by the expert, and that was 
only within a day or two of the time of mailing the notice; and 
so testimony has been given to show that such examination 
commenced on the Ist of April, and was continued until 
the latter part of May. On the other hand, it is claimed that 
he must have acquired knowledge much earlier than this. 
Now, there is a circumstance of some significance. It is hardly 
to be supposed that this receiver, holding an officia] trust, 
would retain in his employ a cashier after he had become satis- 
fied that by the dishonesty or the fraud of that cashier the 
bank had sustained serious loss. He did retain him until the 
2d day of March. And it may be that while he and those asso- 
ciated with him were entirely satisfied that there had been 
irregularities, and even, perhaps, that there had been frauds, on: 
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the part of the president, they were not aware of any specific 
acts which could be designated as fraudulent or dishonest on 
the part of the cashier until the investigation had progressed 
for a considerable length of time. On the other hand, you 
have heard the plaintiff’s testimony as given in depositions 
taken in the West. Various extracts have been read, and it is 
insisted upon the part of the defendant that he must have 
known of these acts as early as the early part of February, 
1892. Now, I charge you, as a matter of law, that if the facts 
were as they were assumed to be at the outset of the trial,— 
that is, that the discovery was made early in February, and 
notice was not given until July—that was not notice with rea- 
sonable promptness. And I do not know but that I should 
charge you, as a matter of law, that if the facts were discovered 
in the early part of February, and notice was not given until 
the latter part of May, that it was not notice given with rea- 
sonable promptness. But, if vou come to the conclusion that 
the discovery was not made until the middle or latter part of 
May, then, in view of the situation of the plaintiff, vou may 
reasonably come to the conclusion that he exercised proper 
diligence in sending the notice.” 

We perceive no error in these instructions. They are en- 
tirely consistent with the terms of the contract. Much stress 
was laid, in argument, upon the words “which may involve 
loss” in the above extract from the bond. But when those 
words are taken with the words in the same sentence, “as soon 
as practicable after such act shall have come to the knowledge 
of the employer,” it may well be held that the surety company 
did not intend to require written notice of any act upon the 
part of the cashier that might involve loss, unless the bank had 
knowledge—not simply suspicion—of the existence of such 
facts as would justify a careful and prudent man in charging 
another with fraud or dishonesty. If the company intended 
that the bank should inform it of mere rumors or suspicions 
affecting the integrity of O’Brien, such intention ought to have 
been clearly expressed in the bond. It was left to the jury to 
determine when the receiver first acquired knowledge of acts 
indicating fraud or dishonesty on O’Brien’s part, and they 
found, in effect, that he had no knowledge of any such act until 
after the report by the expert bookkeepers, made about or a 
few days before May 23, 1892. The trial court went far 
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enough when it said, in response to an inquiry by a juror, that 
notice given May 23, 1892, of a fraud by the cashier discovered 
as early as March 2d—the day on which O’Brien left the re- 
ceiver—was not as soon as practicable after the receiver ac- 
quired knowledge of the facts. 

We have seen that by the terms of the bond in suit the com- 
pany agreed to make good and reimburse a loss to the bank 
-aused by any act of fraud or dishonesty on the part of O’Brien 
in connection not only with his duties as cashier, but in connec- 
tion with “the duties to which in the employer’s service he may 
be subsequently appointed, and occurring during the continu- 
ance of this bond, and discovered during such continuance, or 
within six months thereafter, and within six months from the 
death or dismissal or retirement of ‘the employee from the ser- 
vice of the employer.” 

The frauds to which the verdict of the jury referred occurred 
in October, 1891, during the continuance of the bond. The bank 
suspended November 12, 1891. The company insists that, 
within the meaning of the bond, O’Brien’s “retirement” oc- 
curred when the bank ceased to do business, and closed its 
doors, and the bank examiner entered upon an investigation of 
its affairs. Consequently, it was argued, the discovery of the 
fraud was not within six months from the “retirement of the 
employee from the service of the employer.” 

Undoubtedly, the company did not agree to be liable for any 
fraudulent or dishonest act of the cashier not discovered until 
after six months from his retirement from the service of the 
bank. But is it true that, within the meaning of the bond, 
O’Brien retired from the service of the bank when it suspended 
business on November 12, 1891? We think not. The bank 
was in existence under its articles of association while the ex- 
aminer, under the order of the comptroller of the currency, was 
engaged in the investigation of its affairs. Such investigation 
did not of itself have the effect to discharge O’Brien from its 
service. It is true that when the bank suspended business, 
and the investigation by the examiner commenced, O’Brien 
ceased to perform the ordinary duties of a cashier. But within 
the meaning of the bond, O’Brien did not retire from, but re- 
mained in, the service of the employer during at least the in- 
vestigation of the bank’s affairs, and the custody of its assets 
by the national bank examiner, which lasted until the appoint- 
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ment of a receiver, and his qualification, on the 29th day of De- 
cember, 1891. Certainly, the six months from “the death or 
dismissal or retirement of the employee from the service of the 
employer,” within which his fraud or dishonesty must have 
been discovered, in order to hold the company liable, did not 
commence to run prior to the date last named. The bond pre- 
scribed at least three limitations of time: First, the company 
was entitled to written notice of any act or fraud or dishonesty 
on the part of the employee which might involve loss to it, as 
soon as practicable after the occurrence of such act should 
come to the knowledge of the employer; second, it was to be 
liable only for an act of fraud or dishonesty occurring and dis- 
covered during the continuance of the bond, and within six 
months thereafter; third, it was not liable, in any event, 
for any act of fraud or dishonesty, even if committed during 
the continuance of the bond, unless it was discovered within 
six months from the death, dismissal, or retirement of the 
employee from the service of the employer. Of course, 
O’Brien’s death would have terminated his employment 
as cashier. But he was never dismissed, for his dismissal 
could only have occurred by the act of the bank, or of some one 
who represented it, before or after it suspended business. His 
“retirement,” which would arise from his voluntary act, oc- 
curred either when he took service under the receiver, or when 
he voluntarily left that service on the 2d day of March, 1892. 
Whether, within the meaning of the bond, O’Brien was in “the 
service of the employer” while he was in the service of the re- 
ceiver, we need not say. It is sufficient for this case to hold 
that he was in the service of the employer at least up to the 
time of the receiver's appointment and qualification, which oc- 
curred within six months prior to the discovery of his fraud 
and dishonesty and the giving of notice thereof. We therefore 
hold that the acts of fraud or dishonesty here involved were 
discovered during the continuance of the bond, and within six 
months after the retirement of the employee from the service 
of the employer. 


In its charge to the jury the trial court called attention to 
another defense made by the company; namely, that the bond 
was void by reason of fraudulent misrepresentations and con- 
cealments of Collins acting as the president of the bank. The 
court said: “It is said that this bond of indemnity was ob- 








1900. ] American Surety Co. vs. Pauly. 17 


tained upon an application which was certified to by the bank 
itself, and that in the application facts were misrepresented 
and facts were concealed with fraudulent intent on the part of 
the bank; therefore, that the bond is void. The application 
was accompanied by a certificate of Collins, the president of 
the bank. The only knowledge of any facts which ought to 
have been communicated, or were misrepresented,—the only 
knowledge which the bank possessed at the time that applica- 
tion was made,—was the knowledge of Collins himself. Ordi- 
narily, a corporation, like any other principal, is chargeable 
with the knowledge of any facts which are known to its agents;. 
but in this case all these transactions, if there were any trans- 
actions of a fraudulent and dishonest character on the part of 
the cashier, were transactions for the benefit of Collins, and he 
was a participator in the fraud, and under those circumstances 
the law does not infer that the agent or the officer will com- 
municate the fact to his principal, the corporation; and under 
such circumstances the corporation is not bound by his knowl- 
edge. So this defense melts away, and there is nothing of it 
whatever.” 





The company insists that in obtaining the bond in suit Col- 
lins acted for the bank, and, as a corporation can only speak by 
agents, the bank is responsible for any false or fraudulent 
statements in the certificate given by Collins to the surety com- 
pany, and which he signed as president of the bank. 

In support of its contention the company cites Bank ys. 
Cooper, 36 Me., 179, 197; Graves vs. Bank, 10 Bush, 23, 29; 
Veazie vs. Williams, 8 How., 134, 157; Bennett vs. Judson, 21 
N. Y., 238; Insurance Co. vs. Minch, 53 N. Y., 144, 149; Holden 
vs. Bank, 72 N. Y., 286, 292; Elwell vs. Chamberlin, 31 N. Y., 
611, 619. What were those cases? 

Bank vs. Cooper was the case of a suit against the executor 
of one of the sureties in a cashier’s bond. Prior to the accept- 
ance of the bond by the directors of the bank, a deficiency or 
defalcation existed in the cashier’s accounts, of which the 
president and some of the directors had knowledge when the 
bond was taken, but which fact was not communicated to the 
surety. After observing that knowledge by the surety of the 
existing deficiency in the cashier’s accounts might have had an 
important influence on his conduct, the court said: “One who 
becomes surety for another must ordinarily be presumed to do 

VoL. XXIX.—2. 








18 United States Supreme Court. [Jan., 


so upon the belief that the transaction between the principal 
parties is one occurring in the usual course of business of that 
description, subjecting him only to the ordinary risks attend- 
ing it; and the party to whom he becomes a surety must be 
presumed to know that such will be his understanding, and 
that he will act upon it, unless he is informed that there are 
some extraordinary circumstances affecting the risk. To re- 
ceive a surety known to be acting upon the belief that there are 
no unusual circumstances by which his risk will be materially 
increased, well knowing that there are such circumstances, and 
having a suitable opportunity to make them known, and with- 
holding them, must be regarded as a legal fraud, by which the 
surety will be relieved from his contract.” 

Graves vs. Bank was a suit upon the bond of a cashier of the 
bank. The court stated the case to be one in which the direct- 
ors of a bank “held out” to others as a trustworthy officer a 
man who had been guilty of repeated embezzlements and 
frauds, all of which might have been discovered by the exercise 
of slight diligence by the directors. The grounds upon which 
the surety was held discharged were thus stated by the court: 
“There is no principle of law better settled than that persons 
proposing to become sureties to a corporation for the good con- 
duct and fidelity of an officer to whose custody its moneys, 
notes, bills, and other valuables are intrusted have the right to 
be treated with perfect good faith. If the directors are aware 
of secret facts materially affecting and increasing the obliga- 
tion of the sureties, the latter are entitled to have these facts 
disclosed to them, a proper opportunity being presented.” 

Veazie vs. Williams was the case of a purchaser at an auc- 
tion sale, seeking to be relieved from his purchase because of 
fraud practiced at the sale by the auctioneer, who was the gen- 
eral agent of the owners, and the benefits of which sale the 
owners received. After a reference to many authorities, the 
court placed the liability of the owners upon these grounds: 
“What the vendor may not do in person, or may not employ 
others to do in his absence,—that is, make by-bids to enhance 
the price,—his agent, the auctioneer, cannot rightfully do. 
But they are held liable on a ground beyond and apart from all 
this, and as well settled in England as here, that if a principal 
ratify a sale by his agent, and take the benefit of it, and it after- 
wards turn out that fraud or mistake existed in the sale, the 
latter may be annulled, and the parties placed in statu quo; or 
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they may, where the case and the wrong are divisible, be at 
times relieved to the extent of the injury. * * * But the 
test here is, was the purchaser deceived, and has the vendor 
adopted the sale, made by deception, and received the benefits 
of it? For, if so, he takes the sale with all its burdens: Wil- 
son vs. Fuller, 3 Adol. & E. (N. 8.) 68. The sale, thus made 
here, was adopted and carried into effect by the respondents; 
and hence, on account of the fraud involved in it, they should 
either restore the consideration, and take back the mills, or in- 
demnify the purchaser to the extent of his suffering.” 

In Bennett vs. Judson, which was the case of an agent of the 
vendor of land who made material misrepresentations as to its 
location and qualities, assuming to have knowledge of the 
facts, but without express authority from his principal, the 
court said: “There is no evidence that the defendant author- 
ized or knew of the alleged fraud committed by his agent Davis 
in negotiating the exchange of lands. Nevertheless, he cannot 
enjoy the fruits of the bargain without adopting all the instru- 
mentalities employed by the agent in bringing it to a consum- 
mation. If an agent defraud the person with whom he is deal- 
ing, the principal, not having authorized or participated in the 
wrong, may, no doubt, rescind, when he discovers the fraud, on 
the terms of making complete restitution; but so long as he 
retains the benefits of the dealing he cannot claim immunity 
on the ground that the fraud was committed by his agent, and 
not by himself. This is elementary doctrine, and it disposes of 
one of the questions raised at the trial.” 

In Insurance Co. vs. Minch, which was an action to recover 
back money paid on a policy fraudulently obtained by a 
husband on the life of his wife, the fraud not having been 
discovered until after the money was paid, the court said: 
“ Again, if the husband, as the agent of the wife, procured 
the policy by fraud, she cannot retain the benefit of it, and be 
relieved from the consequences of the fraudulent means by 
which it was obtained. It is established that an innocent 
principal cannot take an advantage resulting from the fraud 
of an agent without rendering himself civilly liable to the 
injured party: Cobb vs. Dows, 10 N. Y., 345; Graves vs. Spier, 
58 Barb., 349. If the husband obtained the policy by a fraud, 
acting as the agent of his wife, he occupies the position of 
claiming to keep money, as her legal representative, which he 
fraudulently obtained as her agent. He is defending this 
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action upon her title to the policy, which, if procured by his 
fraud, is invalid.” 

Holden vs. Bank was an action grounded on the fraud of a 
cashier in certain matters with which he was connected, not 
only as cashier, but individually, and as executor of an estate. 
The court said: “As matter of fact, whatever knowledge, in- 
formation, or notice he had in either of these capacities he car- 
ried with him into his exercise of the other. As agent of the 
bank, he owed it a duty in every transaction in which the bank 
took a part, under his observation. Hence, as matter of law, 
whatever notice of facts he had in any capacity, which were 
material in the performance by him of the part of the bank in 
any transaction, became notice to the bank, his principal; as it 
was his duty to give it notice thereof in that matter. It is the 
rule that the knowledge of the agent is the knowledge of his 
principal, and notice to the agent of the existence of material 
facts is notice thereof to the principal, who is taken to know 
everything about a transaction which his agent in it knows. 
This rule is sometimes stated so as to limit it to notice arising 
from, or at the time connected with, the subject-matter of his 
agency. Such notice must have come to the agent, it is said, 
while he is concerned for the principal, and in the course of the 
very transaction, or so near before it that the agent must be 
presumed to recollect it. This limitation, however, applies 
more particularly to the case of an agent whose employment is 
short-lived, so that the principal shall not be affected by knowl- 
edge that came to the agent before his employment began, nor 
after it was terminated. But where the agency is continuous, 
and concerned with a business made up of a long series of 
transactions of a like nature, of the same general character, it 
will be held that knowledge acquired as agent in tliat business 
in any one or more of the transactions, making up from time to 
time the whole business of the principal, is notice to the agent 
and to the principal, which will affect the latter in any other of 
those transactions in which that agent is engaged, in which 
that knowledge is material. * * * That Gauson_ held 
triple relations to the matter did not alter his relation to the 
bank, his principal; nor did it hinder his knowledge acquired 
as an agent from affecting his principal in the part he took as 
an agent. The subject-matter of his agency was the conduct 
and direction of the affairs of this bank. He represented the 
bank in all these transactions. He was every time of them en- 
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gaged in the business of the bank. Notice to him while so 
engaged, though not otherwise received than by the possession 
of knowledge acquired by him while acting in another capa- 
city, was notice to the bank. That is a necessary result of his 
triple character.” 

Elwell vs. Chamberlin related to the exchange of a note, in 
respect of which fraud was charged. The court said: “It is 
not material that the plaintiffs authorized or knew of the al- 
leged fraud committed by their agent, Mills, in negotiating the 
sale of the note. They cannot be permitted to enjoy the fruits 
of the bargain without adopting all the instrumentalities em- 
ployed by the agent in bringing it to a consummation. They 
have ratified the sale by seeking to enforce payment of the 
check given for the thing sold. If an agent defrauds the per- 
son with whom he is dealing, the principal, not having author- 
ized or participated in the wrong, may, no doubt, rescind, when 
he discovers the fraud, on the terms of making complete resti- 
tution. But so long as he retains the benefits of the dealing he 
cannot claim immunity on the ground that the fraud was com- 
mitted by his agent, and not by himself.” 

These cases, so far as they relate to sureties, rest upon the 
principle that, “if a party taking a guaranty from a surety con- 
ceal from him facts which go to increase his risk, and suffers 
him to enter into the contract under false impressions as to the 
real state of facts, such concealment will amount to a fraud, 
because the party is bound to make the disclosure, and thé 
omission to make it under such circumstances is an equivalent 
to an affirmation that the facts do not exist:” 1 Story, Eq. 
Jur., § 215. And the cases of Veazie vs. Williams, Bennett vs. 
Judson, Insurance Co. vs. Minch, Holden vs. Bank, and Elwell 
vs. Chamberlin, rest upon the presumption, which the law in- 
dulges, that an agent will inform his principal of what it is his 
duty to communicate to the latter: The Distilled Spirits, 11 
Wall., 356, 367; Davis Improved Wrought-Iron Wagon Wheel 
Co. vs. Davis Wrought-Iron Wagon Co., 20 Fed., 699, 701. This 
rule is fully stated in Story on Agency (section 140), in which 
the author says that “notice of facts to an agent is construct- 
ive notice thereof to the principal himself, where it arises from 
or is at the time connected with the subject-matter of his 
agency; for, upon general principles of public policy, it is pre- 
sumed that the agent has communicated such facts to the prin- 
cipal; and, if he has not, still, the principal having intrusted 
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the agent with the particular business, the other party has a 
right to deem his acts and knowledge obligatory upon the 
principal, otherwise the neglect of the agent, whether designed 
or undesigned, might operate most injuriously to the rights 
and interest of such party.” 

Without stopping to consider whether each of the above 
cases was correctly decided, it may be observed that those re- 
lating to sureties in bonds given to corporations arose directly 
between the sureties and corporations represented by their 
boards of directors, or by some of their officers acting within 
the authority conferred upon them; and that those relating to 
the liability of a principal by reason of the acts or representa- 
tions of his agent arose out of the agent’s acts or declarations 
in the course of the busifess intrusted to him. 

None of the cases cited embrace the present one. In the first 
place, the procuring of a bond for O’Brien, in order that he 
might become qualified to act as cashier, was no part of the 
business of the bank, nor within the scope of any duty imposed 
upon Collins as president of the bank. It was the business of 
O’Brien to obtain and present an acceptable bond. And it was 
for the bank, by its constituted authorities, to accept or reject 
the bond so presented. The bank did not authorize Collins to 
give, nor was it aware that he gave, nor was he entitled, by vir- 
tue of his office as president, to sign, any certificate as to the 
efficiency, fidelity, or integrity of O’Brien. No relations ex- 
isted between the bank and the surety company until O’Brien 
presented to the former the bond in suit. What, therefore, 
Collins assumed, in his capacity as president, to certify as to 
O’Brien’s fidelity or integrity, was not in the course of the busi- 
ness of the bank, nor within any authority he possessed. He 
could not create such authority by simply assuming to have it. 
The Circuit Court of Appeals, speaking by Judge Lacombe, well 
said that there were many acts which the president of a bank 
may do without express authority of the board of directors, in 
some cases because the usage of the particular bank impliedly 
authorized them, in other cases because such acts were fairly 
within the ordinary routine of his business as president; but 
that the making of a statement as to the honesty and fidelity of 
an employee, for the benefit of the employee, and to enable the 
latter to obtain a bond insuring his fidelity, was no part of the 
ordinary routine business of a bank president, and there was 
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nothing to show that by any usage of this particular bank 
such function was committed to its president. 

It must, therefore, be taken, as between the bank and the 
company, that the former cannot bé deemed, merely by reason 
of Collins’ relation to it, to have had constructive notice that 
he, as president, gave the certificate in question. 

The presumption that the agent informed his principal of 
that which his duty and the interests of his principal required 
him to communicate does not arise where the agent acts or 
makes declarations not in execution of any duty that he owes 
to the principal, nor within any authority possessed by him, 
but to subserve simply his‘own personal ends, or to commit 
some fraud against the principal. In such cases the principal 
is not bound by the acts or declarations of the agent unless it 
be proved that he had at the time actual notice of them, or, 
having received notice of them, failed to disavow what was as- 
sumed to be said and done in his behalf. 

In Henry vs. Allen (151 N. Y., 1, 10), the court recognized the 
general rule. But after observing that it rested upon the 
agent’s duty to disclose such facts to his principal, it held that 
one of the exceptions was that where the agent was “engaged 
in a scheme to defraud his principal, the presumption does not 
prevail, because he cannot in reason be presumed to have dis- 
closed that which it was his duty to keep secret, or that which 
would expose and defeat his fraudulent purpose.” 

To the same effect are Benedict vs. Arnoux, 154 N. Y., 715; 
and Kettlewell vs. Watson, 21 Ch. Div., 685, 707. In the latter 
case it was said that the presumption arising from the duty of 
the agent to communicate what he knows to his principal 
“may be repelled by showing that, whilst he was acting as 
agent, he was also acting in another character; viz., as a party 
to a scheme or design of fraud, and that the knowledge which 
he attained was attained by him in the latter character, and 
that, therefore, there is no ground on which you can presume 
that the duty of an agent was performed by the person who 
filled that double character.” 

In Bank vs. Cunningham (24 Pick., 270, 276), which involved 
the question whether certain notes held by a bank were to be 
deemed to have been made for the accommodation of a firm, 
one member of which was a director of the bank at the time 
the notes were taken, it was held that the knowledge of the lat- 
ter, although a director, was no proof of notice to the corpora- 
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tion, “especially as he was a party to all these contracts, whose 
interests might be opposed to that of the corporation.” This 
principle is reaffirmed in Innerarity vs. Bank (139 Mass., 332, 
333), in which the court said: “While the knowledge of an 
agent is ordinarily to be imputed to the principal, it would ap- 
pear now to be well established that there is an exception to 
the construction or imputation of notice from the agent to 
the principal in case of such conduct by the agent as raises a 
clear presumption that he would not communicate the fact in 
controversy, as where the communication of such a fact would 
necessarily prevent the consummation of a fraudulent scheme 
which the agent was engaged in perpetrating,’—citing Ken- 
nedy vs. Green, 3 Mylne & K., 699; Cave vs. Cave, 15 Ch. Div., 
639; in re European Bank, L. R. 5 Ch., 358; in re Marseilles 
Extension Ry., L. R. 7 Ch., 161; Bank vs. Harris, 118 Mass., 
147; Loring vs. Brodie, 134 Mass., 453. 

In Terrell vs. Bank (12 Ala., 502, 507), the question was as to 
the liability of the maker of a note executed in blank, and de- 
livered by him to a director of a bank, to be filled up with a 
certain sum, and to be used in the renewal of a note of the 
maker already held by the bank. The director (Scott) filled up 
the note for a larger amount, and had it discounted for his own 
use, he acting as one of the directors when the distount oc- 
curred, but concealing the facts from the other directors. It 
was contended that the knowledge of Scott, as director, of the 
circumstances under which the note was made and offered for 
discount, his connection with the directory, and his presence 
when it was discounted by the bank, were, in law, a notice to 
the other directors of the facts. The Supreme Court of Ala- 
bama said: “It cannot be admitted that in receiving the blank 
of the defendant, to be used for his benefit, Scott acted as the 
agent of the bank, and certainly he did not thus act in abusing 
he authority conferred on him by the defendant. But in fill- 
ng up the blank for a larger amount than his authority re- 
quired, and then offering the note for discount, he was, in 
reality, the representative of his own interests. Pro re nata, * 
his powers as a director were suspended. He was contracting : 
with the bank through his associates in the directory. He was 
borrowing, not lending, its money. Though a member of the 
board, and present, too, it cannot be supposed that he co- 
operated with them in purchasing paper of which he was the 
avowed proprietor; and, whether he did or not, it cannot be 
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presumed that he made any disclosures which would prejudice 
his application for a loan.” 

In his treatise on Equity Jurisprudence (volume 2, § 675), 
Pomeroy says: “It is now settled by a series of decisions pos- 
sessing the highest authority that when an agent or attorney 
has, in the course of his employment, been guilty of an actual 
fraud contrived and carried out for his own benefit, by which 
he intended to defraud, and did defraud, his own principal or 
client, as well as, perhaps, the other party,.and the very perpe- 
tration of such fraud involved the necessity of his concealing 
the facts from his own client, then, under such circumstances, 
the principal is not charged with constructive notice of facts 
known by the attorney, and thus fraudulently concealed.” 

Further citation of authorities would seem to be unneces- 
sary to support the proposition that, if Collins gave the certi- 
ficate that he might, with the aid of O’Brien as cashier, carry 
out his purpose to defraud the bank for his personal benefit, 
the law will not presume that he communicated to the bank 
what he had done in order to promote the scheme devised by 
him in hostility to its interests. In our judgment, the Circuit 
Court of Appeals correctly held that plaintiff’s right of action 
on the bond was not lost because its president, Collins, made to 
the defendants false representations as to the cashier’s hon- 
estv; and that, when two officers of a corporation have entered 
into a scheme to purloin its money for the benefit of one of 
them, “in pursuance of which scheme it becomes necessary to 
make false representations to a third person, ostensibly for the 
bank, but in reality to consummate such scheme, and for the 
benefit of the conspirators, and not in the line of ordinary 
routine business of such officers, and without express authority, 
the corporation being ignorant of the fraud, the officers are not, 
in thus consummating such theft, the agents of the corpora- 
tion.” 

It is contended that admitting in evidence Collins’ ledger 
account and the letter book was error to the prejudice of the 
substantial rights of the defendants. We cannot assent to 
this view, and as the matter was satisfactorily disposed of by 
the Circuit Court of Appeals, it is sufficient to refer to the opin- 
ion of that court for our views on this point. 

It is said that the claim or proof of loss mailed to the com- 
pany on June 24, 1892, and the receipt of which was acknowl- 
edged July 8, 1892, was not served as soon as practicable after 
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the discovery of a loss for which the company was liable, nor 
within six months after the expiration or cancellation of the 


bond. We cannot assent to these propositions. It must be / 
assumed from the verdict that, within the meaning of the bond, / 
the loss was discovered the latter part of May, and that writ- ~ 


ten notice of it was given as soon thereafter as was practi- 
| cable. As, for the reasons hereinbefore stated, O’Brien did 
not retire from the service of the bank prior, at least, to Decem- 
| ber 29, 1891, it is clear that the objection under consideration 
| is not well taken. Under the facts found, it must be held that 
proper notice of the loss was given as soon as practicable after 
the discovery of the fraud of O’Brien, and within six months 

after his retirement from the service of his employer, and that 
the claim was made in such form as to reasonably inform the 
company of its nature. When received, no objection was made 
| that notice of it was not served in time, nor that it was not 
sufficiently full to indicate the grounds upon which the re- 
ceiver would proceed against the company upon its bond. 

Having considered all the questions which, in our judgment, 

need to be examined, and perceiving no error of law in the , 
record to the prejudice of the substantial rights of the surety 
company, the judgments of the Circuit Court and the Circuit 
Court of Appeals are affirmed. 
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The policy was on lumber owned by insured, or held in trust or on commis- 
i sion, or sold but not delivered. 


Held, That an option by another party on part of the lumber, which was in 

i no way separated or identified for future delivery, gave no title to such ye 
| party under which suit on the policy could be maintained under a clause 

making loss payable to him as interest might appear. Such clause simply 

confers a condition right to receivea part or all ofthe insurance money re- 

| covered by insured, but does not save the policy from the effect of breach 

i of condition by insured. 

Held, That where in such case the insured had contracted to keep the lumber 

insured, and assign the policy as above, the policy is not an insurance of 


the party’s interest by the insured as his agent, which would entitle the 
party to sue. 





* Decision rendered, Oct. 20, 1899. 
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Held, That where the party had paid $2,000 for such option, his interest in 
case of total loss was this advancement, and where such sum was tendered 
the party as was due when he intervened in an action against the insurer, 
a judgment denying his claim will be sustained. 


Held, Vhat the insured, in case of such loss, was not liable to the party for 
breach of contract to the extent of the market value of the lumber, less 
the unpaid purchase price. 


Statement of facts by Dopes, J. 


The defendants, sundry insurance companies, insured the 
plaintiffs, Wunderlich Bros., to the amount of about $24,000, 
“On lumber,” ete., “owned by Wunderlich Bros., or held 
in trust or on commission, or sold but not delivered, piled in 
their mill yard,” commonly designated the “lumber clause.” 
Certain of these policies, amounting to some $12,000 or $14,- 
000, also contained what is known as the “loss-payable clause,” 
viz. :— 

“Loss, if any, payable to George E. Foster Lumber Com- 
pany, as their interest may appear.” 

On May 6, 1898, the entire stock of lumber, claimed to aggre- 
gate about $30,000 in value, was destroyed by fire, and the 
plaintiffs brought suit for the insurance against the insurance 
companies, defendants. The George E. Foster Lumber Co. 
was impleaded upon an order of the court, and served a. plead- 
ing called an “answer and a cross complaint,” in which it set 
up, besides the writing of the policies above mentioned, the 
fact that on February 23, 1898, the plaintiff made to it a propo- 
sition as follows:— 

“We hereby give you an option to buy, as you may elect, 
all our lumber of the following kind, which we may have 
sawed and will saw during this season, at the following 
prices, f. 0. b. Antigo: [Different kinds and grades of lum- 
ber specified, with prices]; to be hauled and shipped when- 
ever you direct, you to pay 50 per cent cash as fast as every 
300 M. are in piles, and balance as fast as shipped. We toe 
keep lumber insured for one year, and policies to be assigned 
to you, as your interest may appear. * * * All lumber 
to be shipped not later than November 1, 1898, or paid for, 
less the amount of hauling and loading, as near as can be 
estimated. We will have about 600 M. basswood, 600 M. 
soft elm, and 350 M. birch.” 

That option was accepted the following day, according to its 
terms. None of the lumber so bargained for had been sepa- 
rated or ascertained at the time of the fire, but was mixed in 
the piles, with other grades not purchased. It was further 
alleged by the appellant that the purchase price of said lumber 
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was about the sum of $12,000, of which it paid $2,000 at the 
time of making the bargain, and that the value of the lumber 
at the time of the fire was about $17,000. Appellant also al- 
leged that at the time of said first contract it was agreed and 
understood that, whether the title to said lumber passed to the 
defendant or not, its interest therein was, and should be, the en- 
tire value of the lumber, less the amount of the unpaid purchase 
price, and the word “interest” in said contract was used in that 
meaning; that the agreement to keep the lumber insured and 
policies assigned to it as its interest might appear was under- 
stood to require policies to be assigned to the full value of the 
lumber sold to it; that the indorsement upon the policies of 
the “loss-payable clause” was made at the request of the plain- 
tiffs, without the knowledge of defendant as to the amount 
thereof; that the defendant did not accept such policies as a 
compliance with the provisions of its contract; and that the 
plaintiffs failed and neglected to make payable to said defend- 
ant enough of said insurance to cover the full value of its said 
lumber,—and prayed, as against the plaintiffs, that a propor- 
tionate part of all insurance recoverable by them should be 
adjudged to be payable to the appellants. And by its so-called 
“cross complaint,” setting up substantially the same facts, it 
prayed that it might recover from the defendant insurance 
companies, by virtue of the so-called “lumber clause,” the pro- 
portion of the total insurance which the market value of the 
lumber contracted to be sold to it bore to all the lumber in the 
yard; to wit, about seventeen-thirtieths; and by a second so- 
called “cross complaint,” addressed to those insurance com- 
panies in whose policies was found the “loss-payable clause,” 
demanded recovery of the full amounts of their respective poli- 
cies, having alleged in addition, as to them, the giving of 
notice and proofs of loss. The defendant insurance companies 
defended against any liability to the plaintiffs, on the ground 
of their fraudulent representations in the making of proofs of 
loss, which controversy is still undetermined. Upon the trial 
of the issues raised by the appellant’s pleading, the defendant 
companies objected to any evidence under the cross complaint 
as to them, which objection was sustained, and judgment ren- 
dered in favor of the defendant companies, and against the 
appellant, dismissing its cross complaint. Upon the issue be- 
tween the plaintiffs and the appellant a similar objection was 
‘sustained, except as to the one fact, which was established and 
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found, of a tender before the commencement of the suit by the 
plaintiffs to the appellant of the $2,000 paid by the latter upon 
the contract of purchase, with interest to the time of such 
tender; that said tender had been kept good, and was con- 
firmed by the delivery of the money at that time into the hands 
of the clerk. Judgment was thereupon rendered against the 
appellant upon its answer, and prayer for relief against the 
plaintiffs, with costs. The appeal is from both said judgments. 


Van Hecke & Smart, for Appellant. 
Mytrea & Birp, for Respondents, Palatine Fire Ins. Co., and others.. 
T. W. Hogan and Joun Barnes, for C. W. Wunderlich, and others. 


Doner, J.(after stating the facts). 

That portion of the answer which is designated as a “cross 
complaint” seeks to set up an independent cause of action in 
favor of the appellant against the insurance companies upon 
two grounds :— 

First, as against all the companies, upon the proposition 
that the so-called “lumber clause” results in insurance to 
whomsoever may prove to be the owner of any lumber held by 
Wunderlich Bros. on commission, in trust, or sold and not de- 
livered, and that the owner of such property may sue direct for 
the insurance upon such property. A large number of authori- 
ties are presented by appellant’s counsel to the proposition 
that under “open policies,” running “to whom it may con- 
cern,” or “to John Doe, for the benefit of whom it may concern,” 
or “to John Doe, for the benefit of the owners,” the insurer is 
in direct privity with the owner, and the latter may sue to 
recover the insurance upon his property; among which au- 
thorities is the decision of our own court in Strohn vs. Insur- 
ance Co., 33 Wis., 648. He thereupon contends that the force 
and effect of the “lumber clause” in these policies are the 
same. It would seem as an original proposition, that the dis- 
tinction between the two kinds of policies is most marked. A 
contract to insure “A. B., or whom it may concern,” or to in- 
sure “the owners,” against loss upon certain property, is very 
different from one to insure A. B. against loss on the same 
property, whether he owns it wholly or others have rights in 
it. In the first instance, the very contract itself recognizes an 
uncertainty as to the parties thereto, and a willingness and in- 
tent on the part of the insurer to enter into contractual rela~ 
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tions with undisclosed, and even changing, parties on the 
other side. The latter, however, just as clearly evinces intent 
to confine the contractual relation to the person named. In 
the one case the very words and obvious intent of the contract 
are effectuated by treating whomsoever is concerned or whom- 
soever is the owner as the insured, and entitled to sue, while 
in the other the imposition upon the insurer of any one as its 
promisee, other than the person specified, is in contradiction 
of the words of the contract. In Johannes vs. Insurance Co. 
(66 Wis., 50), the distinction is well illustrated. It is not sur- 
prising, therefore, that the equivalence of these two provisions 
is substantially unsupported by authority, except for an obiter 
remark in the individual opinion of a judge of the Superior 
Court of New York City in De Forest vs. Insurance Co., 1 Hall, 
94, 135. However, neither this question, nor several others 
discussed, need be answered in this case; for the appellant 
concedes, as, indeed, the facts establish, that he was not the 
owner of any of the burned lumber. His contract of purchase, 
up to the time of the fire, was wholly executory, and none had 
been so separated or so delivered as to vest any title in appel- 
lant. It all remained the absolute property of the plaintiffs, 
whose right of recovery against the insurance companies is, 
therefore, complete, without the “sold and not delivered” 
clause, and is not enlarged by it, unless, perhaps, they are 
thereby absolved from some disclosure as to the fact of sale, 
otherwise required by the policy. Even if this were an open 
policy, the appellant has no ownership or interest in the lum- 
ber, to give it a right of action against the insurer. 

Second, appellant asserts an independent right of action 
against certain of the defendant companies by virtue of the 
provision that loss should be payable to it as its interest might 
appear. It made proofs of loss under those policies, and in- 
sists that its right of recovery cannot be prejudiced by any 
frauds of plaintiffs in their proofs. The rights of a claimant 
under this familiar clause, where the title and ownership of the 
property remain in the assured, are no longer open to doubt or 
debate in this State. They were settled by Chandos vs. In- 
surance Co., 84 Wis., 184; Carberry vs. Insurance Co., 86 Wis., 
323; and Williamson vs. Insurance Co., 86 Wis., 393. The 
contract is with the assured, to him alone is the insurer liable, 
and upon his acts will that liability depend. The claimant, 
under such a provision, is not an assignee of the policy so as to 
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hold an independent right of recovery, but a mere appointee, 
to receive the whole or a part of the money which the assured 
is entitled to recover, but to receive it under and in the right of 
the assured. The question whether any, and, if so, what, in- 
terest the appellant here may have, by virtue of that clause, to 
any portion of the insurance money, is entirely between it and 
the plaintiffs, and bears merely on the distribution of such 
sum as the latter may ultimately recover. 

A further claim by appellant, that the transactions amounted 
to an insurance to it upon its interest in the contract of 
purchase of the lynber, taken out by the plaintiffs as its 
agents and on its behalf, is not at all borne out. In the first 
place, no such agency was created by the contract of purchase. 
That instrument stipulated, not that the plaintiffs should pro- 
cure insurance for the benefit of appellant upon its interest 
either in the lumber or in the contract, but should insure the 
lumber itself, which belonged to plaintiffs themselves. The 
transactions between plaintiffs and the insurance companies, 
consistently with that stipulation, show a dealing entirely on 
their own behalf, and the taking of policies in which they were 
the payees, and in all of which their relation to the insurance 
companies was the same as to all lumber in their yard, without 
distinguishing or differentiating that which appellant had 
agreed to purchase. All these circumstances exclude the ex- 
istence of any idea of agency in the minds of either of the con- 
tracting parties at the writing of these policies. We agree 
with the conclusion of the Circuit Court that, under the alle- 
gations of the cross-complaint portion of appellant’s answer, 
the appellant has no independent right of action or recovery 
against the defendant companies. 

Turning, now, to that portion of the appellant’s answer 
which relates to its claim against such insurance money as 
may be recovered by the plaintiffs, the appellant’s contention 
is that the word “interest” in the clause of the contract, 
whereby the plaintiffs agreed to keep the lumber insured 
for one year, and policies assigned to appellant as its inter- 
est may appear, is to be construed as meaning the loss 
which would fall on appellant by destruction of the prop- 
erty; towit, the difference between the market value of 
the lumber and the unpaid portion of the purchase price, 
thus including the profit resulting from any appreciation. 
The plaintiffs’ contention, on the other hand, is that the 





9 ataatoe 


32 Supreme Court of Wisconsin. [Jan., 


word “interest” was used by both parties to mean the 
amount which appellant had actually paid upon the luim- 
ber, and to the return of which it would be entitled upon the 
destruction of the property, so that the contract of sale could 
not be carried out. The question, of course, is what was, in 
fact, the intention of the parties in the use of these words? 
for they had a perfect right to stipulate between themselves as 
they chose for the payment of any sum, or for the acquisition 
of any rights in the insurance, in the event of loss by fire. The 
word “interest” is used loosely, and is open to construction; 
for, as we have already pointed out, the appellant acquired no 
actual interest in the lumber itself, and the word is used not 
in that sense, but as indicating some other interest or right 
which appellant might have under its contract, and which the 
parties intended to protect. It is not unusual to indorse and 
deliver policies of insurance with the same expression here 
present merely to secure simple-contract debts, the interest of 
the transferee of the policy being, not in the property itself, 
but merely in the continued solvency of the assured. The ex- 
pression is also frequently used in cases such as that presented 
to this court in McAlpine vs. Trustees (101 Wis., 468), where 
one is expending money in the improvement of property, title 
to which is in another. On the other hand, we think the in- 
stances in actual business transactions where an attempt is | 
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made by such an expression to secure either profits in a trans- ; 
action, or liability of one party for damages upon breach of a ‘ 
contract, are extremely rare, if not quite unknown. In the 
case at bar, in the event of sufficient depreciation in market 
value, the application of appellant’s construction would leave 
it without security for the repayment of its advances, although 
plaintiffs might be liable therefor upon abrogation of the con- 
tract,—a very improbable purpose. We must, of course, as- 
certain the intention of the parties to these transactions from 
the writings themselves, construed in the light of the sur- 
rounding circumstances. So considering them, and in view of 
, the common experience of business affairs, we are impelled to 
the conclusion that the -plaintiffs’ contention is correct, and 
that the actual intention was that the appellant should be se- j 
cured to the extent of the advances which it might make upon 
this lumber while it remained in the possession of the plain- 
tiffs. Upon this view of the rights of the parties, the plaintiffs, 
before suit, had tendered, and upon the trial perfected the ten- 
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der of, all to which appellant would be entitled out of the in- 
surance money, and judgment denying the claim of the appel- 
lant in this action against such fund was proper. 

There remains ove further contention of appellant, which, as 
it has been fully argued, should receive consideration; namely, 
that the implication of a condition in the contract for sale of 
the lumber that performance be excused, in the event of de- 
struction of the specific property, is excluded by the agreement 
to keep the same insured, and that plaintiffs are, therefore, 
liable to appellant for breach of such contract in damages. 
equal to the market value, less the unpaid purchase price. 
Appellant concedes that ordinarily such condition is to be im- 
plied in execntory contracts for sale of specific articles, on the 
authority of McMillan vs. Fox (90 Wis., 173), and Cook vs. Me- 
Cabe (53 Wis., 250), but urges that such implication is always 
subject to the express agreement of the parties; that the seller 
may assume the risk of the continued existence of the prop- 
erty, and that such assumption may be accomplished by such 
expressions as the “vendor -warrants or insures” such con- 
tinued existence. These propositions may all be conceded, 
but we are still confronted with the question of construction 
in the present contract, what did the parties actually intend? 
The implication of an understanding that performance of such 
a contract is to be dependent on the existence of the thing bar- 
gained is so strong, and so in accord with common experience, 
that it should yield only to clear expression of a contrary pur- 
pose. The words before us are not sufficient to that end. An 
agreement to keep insured with policies assigned as interest 
may appear is by no means identical with an agreement by the 
party himself to insure the property or its existence: Johnson 
vs. Campbell, 120 Mass., 449, 453. We have already pointed 
out a very different meaning as, in our opinion, the true one; 
namely, to secure to appellant return of the advances it should 
make, which is entirely consistent with the understanding that 
plaintiff should be excused from delivery of the lumber in case 
of its destruction, and, being so consistent, should be adopted, 
rather than one which does ‘violence to it. The respective 
judgments are affirmed. : 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


COMMONWEALTH MUT. FIRE INS. CO. 

v8. 
WM. KNABE & CO. MFG. CO.* 

Agents of insured in New York requested brokers in that city to procure in- 
surance on property in Maryland in a Massachusetts company. The bro- 
kers forwarded the application to the agents of a Massachusetts company 
in Boston, with whom they had an account. ‘The policy was prepared 
and forwarded from there to the agents of insured. The premium was 


charged to the brokers, who were paid by the agents of the insurer from 
their commissions. 


Held, That the policy was a Massachusetts contract, and the brokers were 
agents of the insured. 


Held, That unless the conditions of the policy are unusual or extraordinary, 
it is binding when delivered, though the conditions are not in the 
application. 

S. Henry Hopper, for Appellant. 

W. B. Srevens, for Appellee. 

Morton, J. 

There can be no question that Blake & Co. were the agents 
of the plaintiff, and that Glover & Co. were the agents of the 
defendant. One question is whether Tate & Cromwell were 
the agents of the plaintiff or defendant. If they were the 
agents of the defendant, or were not the agents of the plaintiff, 
then, subject to certain considerations in regard to the terms 
of the policies, which will be referred to later, the policies are 
Massachusetts contracts. If they were the agents of the plain- 
tiff, it might still be a question whether the policies should not 
be regarded as Massachusetts contracts. If the policies are 
to be regarded as New York contracts, then the question will 
arise whether, the insurance being on property situated in 
Maryland, they are rendered invalid by the laws of New York. 
If the policies are to be regarded as Maryland contracts, the 
plaintiff does not contend that it is entitled to recover. 

There is nothing to show that Tate & Cromwell were the 
authorized agents of the plaintitf. They are described as in- 
surance brokers. They were requested by Glover & Co. to 
obtain insurance on the property described in the policies. 
Glover & Co. also requested them to obtain the insurance in 
the plaintiff company. In forwarding the application they 
“Decision rendered, May 20,188. 
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clearly acted for Glover & Co., who in turn acted for the de- 
fendant. They did not solicit the insurance for the plaintiff 
from Glover & Co., but Glover & Co. requested them to procure 
insurance in the plaintiff company for the defendant. It seems 
to us plain that Tate & Cromwell must be regarded as the 
agents of the defendant. The fact that there were open ac- 
counts between Tate & Cromwell and Blake & Co., and that 
the premiums were charged to the former, who were paid by 
ihe latter out of the commissions which they were allowed by 
the plaintiff, has no tendency to show that they were its 
agents, nor has the fact that the checks, received by Tate & 
Cromwell from Glover & Co. and sent by them to Blake & 
Co., were payable to the plaintiff's order, any such tendency. 
The plaintiff is a Massachusetts company. The offers con- 
tained in the applications were received and accepted by it in 
Boston. The policies were made and signed there. The con- 
tracts contained in the policies were to be performed there. 
When the policies were mailed at Boston to the defendant’s 
agents at New York, if not before, the contracts were com- 
plete, and must be regarded, we think, as Massachusetts con- 
tracts: Brauer vs. Shaw, 168 Mass., 198; Seamans vs. Knapp, 
Stout & Co., 89 Wis., 171; Western vs. Insurance Co., 12 N. Y., 
258; Bailey vs. Insurance Co., 56 Me., 474; Hartford Steam 
Boiler Inspection & Insurance Co. vs. Lasher Stocking Co., 66 
Vt., 439. 

This view renders it unnecessary to consider whether the 
policies would have been invalid as New York contracts, or 
what the effect would have been if Tate & Cromwell had been 
the agents of the plaintiff. The defendant contends that the 
policies contained terms and conditions not included in the 
applications, and that, therefore, they did not become binding 
until accepted by the defendant or its agents, whjch could not 
have been till they were received in New York. The applica- 
tions not only did not contain the terms and conditions which 
the defendant says they did not, but, so far as appears, they 
did not contain many other terms and conditions which are in 
the policies. Ordinarily, it is not expected that an application 
for insurance will contain all of the terms and conditions 
which are included in the policy when it is issued. Certain 
particulars are named; others are not. The application is for 
such insurance on such terms and conditions as, in view of the 
particulars submitted, the company sells. It is to be pre- 
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sumed that, as in other cases, the purchaser has made himself 
acquainted with what he is purchasing. On the delivery of 
the policy, therefore, the contract becomes complete without 
any further assent on the part of the insured. Possibly, if the 
policy contains any extraordinary provisions such as are not 
generally or often found in policies, the insured, on receiving 
it, might have a right to rescind. But that was not the case 
here. Moreover, the plaintiff is a mutual company. The pro- 
vision in the policy that the insured should, in addition to the 
premium, pay all such sums as might be assessed by the direct- 
ors, is a usual provision in mutual policies; and, by becoming 
a member of a mutual company, the defendant became bound 
to pay a proportional share of its liabilities. The plaintiff 
could waive the payment of the premium in cash upon delivery 
of the policy, and in such case the policy would take effect on 
delivery, and would stand as if there were no provision in it in 
regard to the payment of the premium in cash upon delivery. 
The provision contained in one of the policies in regard to co- 
insurance or average is not shown to have been an unusual or 
extraordinary provision, and it appears that the brokers who 
were acting for the defendant knew that it was frequently in- 
serted in policies, and knew when the applications were sent 
what the uniform provisions of the policies issued by the plain- 
tiff were. We think that, on the whole case, the judgment of 
the Superior Court was right, and should be affirmed. 
So ordered. 





4 
; 
4 
1 








or Aaa 


a on oa “Ve 





1900.] Agen vs. Metropolitan Life Ins. Co. 37 


SUPREME COURT OF WISCONSIN. 


AGEN ) 
v8. 
METROPOLITAN LIFE INS. CO.* \ 


In case of a death under such circumstances that it may or may not have 
been caused by suicide, the legal presumption is in favor of the latter, 
which should prevail in the absence of evidence sufficient to establish 
the former to a reasonable certainty. 

It is the exclusive province of the court to determine whether evidence is 
susceptible of a reasonable inference that death was caused by some 
other means than that of suicide, and that being determined in the 
affirmative, it is the exclusive province of the jury to determine where 
the truth lies. 

The decision of the trial court that the evidence produced on a trial is sus- 
ceptible of a reasonable inference warranting the verdict of the jury 
should not be disturbed unless, from an examination of the record, it 
clearly appears that such decision was erroneous. 

In the circumstances stated in the foregoing, whether the jury properly drew 
the inference which resulted in their verdict, so long as such inference 
was within the limits of reasonable probabilities, looking only to the 
evidence produced, is not a subject of inquiry on appeal; and in de- 
termining whether the trial court erred in deciding that the fact was 
reasonably inferable from such evidence, doubts are to be resolved in 
favor of such decision. 

Where the reasonable probabilities from the evidence all point to suicide as the 
cause of death, so as to establish it, in the light of reason and common 
sense, with such certainty as to leave no room for reasonable controversy 
on the subject, a jury should not be permitted to find to the contrary and 
have such finding stand as a verity in the case, but the question should 
be decided by the trial court as one of law. 


J. A. Murpuy, for Appellant. 


CrownuHart & Fotey, for Respondent. 
ou 
Marsuatt, J. 


As we view the record on this appeal, a decision of the ques- 
tion of whether the evidence warrants the verdict is all that is 
required. Such evidence is nearly all circumstantial. The 
undisputed facts are substantially as follows: The deceased, 
Clarence 8S. Griffin, at the time of his death, resided with his 
family, consisting of his wife and stepdaughter, 4} years of 
age, in the second story of a dwelling house in the city of Su- 
perior, Wis., which was occupied on the first floor, partly by 
William Butler and family, and partly by Louis Burgraff and 
family. The Griffin kitchen was in the front part of the house 
at the right of the front entrance. From it there was an out- 
side door leading to a back stairway, the foot of which reached 
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to about the location of the door of the Butler kitchen. There 
was also a door between the Griffin kitchen and their dining 
room, back of such kitchen; also a door connecting such din- 
ing room with a bed room used by the family for sleeping apart- 
ments, such room being at the left of the dining room as the 
latter was approached from the kitchen. There was a com- 
mode near the bed room door, inside such room at the right of 
the entrance, in the drawer of which the deceased customarily 
kept a revolver when it was not on his person. He always 
placed it there evenings after his return from his day’s labor, 
if he had carried it during the day. About 9:15, on the evening 
of December 14, 1894, the Griffin family all being at home, and 
the women occupants of the lower part of the house having re- 
tired for the night, footsteps were heard in the upper kitchen, 
as of some person moving hurriedly across the floor. Imme- 
diately thereafter Mrs. Griffin left such kitchen by the back 
stairway, taking with her, or followed by, the little girl, and 
closed the door behind her. She ran quickly down such stair- 
way, and in a nervous and excited manner rapped sharply at 
Mrs. Butler’s kitchen door. About the time the circumstances 
just related were occurring, a person passed from the Griffin 
dining room into the bed room, and there disturbed some furni- 
ture, creating a noise distinctly heard by those occupying the 
apartments below; then passed rapidly back from the bed 
room through the dining room into the kitchen and to the back 
door thereof, which he noisily opened and swung it back, ap- 
parently, so as to forcibly strike the wall, then crossed the 
room from the location of such door to a point near the door 
leading to the front hall, making a noise in his course something 
like that caused by turning over a chair, which was immedi- 
ately followed by the report of a pistol in the room, then by a 
sound as of a body falling on the floor, and then by human 
groans and a noise as of the beating of feet on the floor. The 
report of the pistol and the signal given by Mrs. Griffin of her 
presence at Mrs. Butler’s door occurred at about the same in- 
stant. Mrs. Butler responded to such signal by opening her 
door. Mrs. Griffin, apparently much excited and frightened, 
inquired for milk for her little girl, then passed into Mrs. But- 
ler’s apartments, exclaiming almost immediately that she was 
afraid her husband had shot himself. She then cried, and ap- 
peared to be in great mental distress. She made no further 
mention of desiring milk for the child, but clasped her hands, 
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continued to cry, and again exclaimed, “ He shot the revolver, 
and I am afraid he has shot himself.” She did not go to her 
husband then, or afterwards, till some time the next day, and 
after he had been removed to the hospital. No one was in the 
Griffin apartments but the deceased, from the time Mrs. Griffin 
left them, as related, till about five minutes after the shot was 
heard, when several persons went there and discovered the fol- 
lowing condition of things: The back entrance door to the 
kitchen was partly open, the dishes were on the table about as 
they were left at the last meal, a light was in the kitchen, and a 
chair was partly turned over on the floor. The commode 
drawers, or one of them, was pulled entirely, or partly, out. 
On the side of the room nearly opposite such back door Griffin 
lay, as if he had fallen backward against the wall, then slid 
down, leaving his head and shoulders against the wall, and his 
limbs nearly straight out on the floor towards the centre of the 
room, with his hat on the floor between them. There was a 
bullet wound in the right side of his head, a little above, and 
about midway of, a line drawn from the eye to the centre of the 
ear. An upturned chair was a short distance away from him. 
His hands were by his side, and he was moving them and his 
feet convulsively. His revolver was by him on the floor, partly 
under his legs, and a little towards the left side, and near it 
was a revolver case in which it was customarily kept. There 
were no powder marks on the head. The revolver showed that 
it had been recently discharged. The man died the next day, 
without having regained consciousness. A post-mortem ex- 
amination was made, which revealed the following facts: The 
bullet passed into the head nearly at right angles with the side. 
It ranged slightly upward and lodged against the opposite 
table of the skull, and was somewhat flattened.. The inner 
table of the skull where the bullet entered was considerably 
fractured, pieces of it having been driven into the brain sub- 
stance, which, on that side of the head, was much lacerated, 
disorganized and congested with blood. There was no evi- 
dence observed of powder, fire or smoke having been projected 
into the brain, nor any external indication of fire, smoke or 
powder. The evidence tended to show that the revolver, when 
discharged, must have been held at least eight inches from the 
head to account for the absence of discoloration on the surface 
in the vicinity of the wound, or that it was held firmly against 
the head. The latter situation at the time the pistol was dis- 
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charged, while it would account for absence of external evi- 
dence, would suggest the presence of internal evidence of fire, 
powder and smoke having been forced into the brain; but, as 
before stated, no such evidence was discovered. The man did 
not die till about 20 hours after he received the wound, and the 
autopsy was not made till some time after death. The brain 
substance was very badly lacerated, disorganized and discol- 
ored by blood, so as to account, in a measure, for the absence of 
discoloration by smoke, powder or fire, and of any other evi- 
dence of the presence of any foreign substance in the brain, ex- 
cept the bullet and pieces of bone carried in by it, other than 
the general disorganized condition of the brain substance on 
the side of the head where such ball entered. There was evi- 
dence of experts to the effect that if a pistol be discharged with 
the muzzle pressed firmly against the head, there may be no 
evidence of fire, powder or smoke, externally or internally. 
There was also expert evidence to the contrary, some of it by 
persons who had never seen such a case. There was evidence 
of a person to the effect that he had seen just such an occur- 
rence, and that there was no external evidence of fire, powder 
or smoke, There was also evidence of actual tests made with 
the revolver which caused the death of Griffin, showing that a 
shot from it would burn cotton batting but slightly if at all 
more than three or four inches away, but would produce pow- 
der marks on tissue paper twelve or fourteen inches away. 
There was no evidence to create even a suspicion that any hu- 
nan agency was concerned in firing the shot which killed Grif- 
fin, other than that of himself. 

Now, looking at the circumstances and evidence related, 
leaving out of view all evidence tending to show motive for 
self-destruction, because there was ample room to find both 
ways on that subject, can an appeal to common sense and com- 
mon experience, as to where the truth lies, result in any other 
response than that Griflin committed suicide? That is the 
question, If it may reasonably be answered in the negative, 
the judgment appealed from cannot be disturbed. 

It is said that the legal presumption is that the circumstance 
which caused Griflin’s death was the result of accident or some 
outside human agency, and that is true. But it is a rebuttable 
presumption, and easily yields to physical facts clearly incon- 
sistent with it. The highest crime known to the law may be 
established, overcoming the legal presumption of innocence, by 
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circumstantial evidence alone; and so may an essential fact, 
and more easily, within the rules of law and of reason, in a 
civil ease, What circumstances were there here to support the 
presumption of accident or outside agency? None resting in 
reason, must be the answer. We say that confidently. Dif- 
ferent minds cannot reasonably come to different conclusions 
from the evidence on that subject. The fact, established with 
as much certainty as one can be by circumstantial evidence, 
that there was no one in the room ‘with Griffin when the shot 
was fired, and that it did not come from outside the building, 
overcomes the presumption of human agency other than that 
of Griffin, so as to leave no reasonable hypothesis upon which 
it can stand. The further fact, established with the same cer- 
tainty, that the pistol was held at right angles with the head 
when, discharged, and that the deceased was standing upright, 
as indicated by the manner in which he lay when found, de- 
stroys utterly the presumption of accident, because of the im- 
possibility, say nothing of improbability, of the firearm getting, 
by any other means than that of design, into the requisite posi- 
tion to cause the wound as it was caused, So all presumptions 
in plaintiff’s favor are rebutted by the physical situation. 
True, Mrs. Griffin testified that all was calm in the household 
when she left the room; that she and her husband had passed 
a pleasant evening playing cards; that when she left the room 
there was nothing unusual in her husband's conduct, and that 
he did not have his hat on; but that is so overcome by the un- 


disputed facts, and facts established beyond controversy,— 


notably, that when Griffin was discovered after the shooting 
his hat was on the floor, between his outstretched legs; that 
unusual noises were heard in the Griffin apartments, indicating 
excitement on the part of the occupants from just before Mrs. 
Griffin left the room till the shot was fired; that she left her 
kitchen in a state of excitement and fright, which increased 
when the shot was fired, the situation and her condition causing 
her to exclaim, “He shot the revolver; [Tam afraid he has shot 
liimself,” or words to that effect, and her subsequent conduct, 

as to produce conviction to a moral certainty that her de- 
scription on the trial of the condition of things in her kitchen 
when she left it is not true. The fact in that regard was es- 
tablished so conclusively as to leave no ground for a reasonable 
inference to the contrary. All the reasonable probabilities are 
one Way. 
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What have we left but a multitude of circumstances, all 
pointing to and consistent with the theory of suicide, and in- 
consistent with any other reasonable theory? Nothing that 
can be found in the record, in our judgment. If it could be 
said that the evidence does not point that way so strongly but 
that there is vet room for a reasonable inference inconsistent 
with it, the case was for the jury, and since the trial court, who 
saw the witnesses and heard all the testimony, decided that 
there was such room, this court should lean towards support- 
ing that decision in a case of fair doubt on the question: Pow- 
ell vs Steel Co., 98 Wis., 35; Hennessy vs. Douglas Co., 99 Wis., 
129; Dewey vs. Railroad Co., 99 Wis., 455. Neither of such 
circumstances exists here. The jury could not have said, as 
men, that the circumstances did not show suicide so as to leave 
no reasonable probability to the contrary; therefore, it was 
not permissible for them to say it as jurors and have that stand 
as a verity in the case. The court should have granted the 
motion to direct the verdict, and, failing in that, should have 
set the verdict aside and granted a new trial. 

We are not unmindful of the fact that there are numerous 
adjudications in cases of this kind where there is reason to say 
that courts have allowed a finding to be made by a jury, and to 
stand on mere conjecture in regard to death having been pro- 
duced by some other circumstance than that of suicide, seem- 
ingly overlooking the salutary rule that there is a limit beyond 
which a jury cannot go,—the line of reasonable probability,— 
and that such rule is as inflexible as any in our jurisprudence: 
Hyer vs. City of Janesville, 101 Wis., 371. Several of the cases 
referred to are cited to our attention to support the judgment 
appealed from. The same class of cases were confidently re- 
lied on by plaintiff in Rens vs. Association (100 Wis., 266), but 
the court declined to follow them. The particular circum- 
stance there relied upon to carry the case to the jury was ab- 
sence of powder smoke or fire marks upon the head. This 
court, by Mr. Justice Winslow, said: “There is but one reason- 
able inference that can be drawn from the evidence; that to 
attempt to draw any other would amount to a pitiable stultifi- 
cation of the reasoning powers.” True, there was no autopsy 
in the Rens case, but that is not regarded as materially dis- 
criminating the case from this, since the death of Griffin did 
not occur for a considerable length of time after the wound 
was received, and the post mortem examination was delayed 
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for some time after that, and took place when the condition of 
the brain was such as to render a careful examination of it, for 
evidences of powder and smoke, not very certain to result in 
discovering the exact truth. Then again, it is in evidence that 
such an examination is by no means infallible, and the adjudi- 
cations are to the same effect. 

A. careful examination of the cases to which we are referred, 
and which are relied upon to support the judgment, shows uni- 
formly some circumstance or circumstances reasonably incon- 
sistent with suicide which are not found in this case. In Ste- 
phenson vs. Association (Iowa), which is probably as strong a 
case as can be referred to, it was said that the direction of the 
bullet and position of the body were, or might reasonably be 
considered, inconsistent with the theory that the deceased fired 
the shot. In Waycott vs. Insurance Co. (Vt.), absence of powder 
marks under the peculiar circumstances of the case was deemed 
sufficient to carry the case to the jury, relying on Whart. & 8. 
Med. Jur. (4th Ed.}, § 287, as to the probable appearance of gun- 
shot wounds where a shot has been fired with the muzzle of the 
gun in close proximity with the body. Experience shows and 
adjudged cases as well, as before indicated, that the Wharton 
theory is not very reliable in case of a shot being fired by a 
modern revolver. In Beckett vs. Association (Minn.) the body 
of the deceased was found in an out-of-the-way place, where he 
might easily have been murdered by some person, and then his 
body so arranged as to indicate self-destruction. We could go 
on through all the cases cited, and show that while the courts, 
in some of them, at least, appear to have permitted conjecture 
to prevail over reason, in no case do the facts point to suicide 
so as to exclude every other reasonable hypothesis as clearly as 
in the one before us. 

We have discussed the question for decision at much greater 
length than was necessary, in order to reach a satisfactory con- 
clusion and state clearly the reasons therefor, but the subject 
is of sufficient importance to render all that has been said quite 
proper. It is considered that the evidence shows that Griffin 


. intentionally destroyed his life; that such fact appears with 


such clearness as to leave no room for any other reasonable 
hypothesis; that the motion for the direction of a verdict 
should have been granted, and failing in that, the court should 
have set aside the verdict and granted a new trial. In reach- 
ing this conclusion full effect has been given to all legal pre- 
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sumptions in plaintiff’s favor, and the rule that the burden of 
proof was on the defendant to satisfy the jury, by a preponder- 
ance of the evidence, that Griffin died by suicide. The judg- 
ment must be reversed, and the cause remanded for a new trial. 
So ordered. 
Wiunstow, J. 

I respectfully dissent in this case, because I think the cir- 
cumstances shown by the evidence are fully as consistent with 
the theory of accidental shooting as with the theory of suicide, 
and, if such be the case, the law is well settled that the legal 
presumption is against suicide, and must prevail. With all 
the deference to the opinion of the court, I must be allowed to 
say that there are important facts in the case which are not 
stated in that opinion. Some of these facts I will briefly state. 
In the first place, there was substantially no evidence of a pre- 
vious suicidal intent. The deceased had never made a threat 
of suicide, so far as the evidence shows, nor does it appear that 
there was any substantial cause for unhappiness or despond- 
ency on his part. It is true that one witness testified that at 
some time in 1894, before the marriage of the deceased, he 
asked the witness if she thought life was worth living, and that 
he then appeared despondent; while another witness says that 
he seemed despondent in December, just before the shooting, 
but the remoteness of the first-named incident, in point of time, 
as well as tlie utter absence of any other testimony indicating 
any thought of suicide, deprives it of any substantial weight, 
especially in view of the fact that there is considerable evi- 
dence given by his familiar friends to the effect that he had no 
financial troubles, and that he was always good-natured and 
happy, even up to the very day of the shooting. Certainly it 
cannot be said that suicidal intent or any reasonable cause for 
suicide appeared in the evidence. While not by any means 
controlling, absence of motive or previous suicidal intent is 
always an important consideration. 

Again, the condition of the pistol with which the shot was 
fired is not adverted to in the opinion of the court. The pistol 
was brought into court, and was sent up with the record. It 
was a cheap, self-cocking revolver, called an “American Bull 
Dog.” By reason of some defect in its mechanism, the cylinder 
would easily turn in either direction while the hammer was 
‘down, so that the hammer would rest upon a loaded cartridge. 
“When so turned, it seems unquestionable that, if the hammer 
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was struck, the pistol would be discharged. The hammer was. 
a projecting one, and, if the pistol fell, the chances of the ham- 
mer striking and exploding the cartridge upon which it might 
be resting seemed to be very great. Now, it appears by the- 
testimony of Mrs. Burgraff, who lived below, that just before 
the shooting she heard “a quick racket, as if someone had run 
against something like a chair,” and the witnesses who first 
came into the room after the shot all testify that there was ¢ 
chair close to the deceased, partly overturned. These two- 
pieces of testimony seem to demonstrate that some accident 
happened with the chair before the shot. Did the deceased 
stumble over it or against it? Wedo not know. But certainly 
the theory that he did so would have strong evidence in its sup- 
port. Now, if he did so while taking the revolver from his 
pocket to put in the commode before going to bed (as the evi- 
dence shows his custom was), does it not appear entirely possi- 
ble and probable that it might have fallen, and struck the 
hammer upon some part of the chair, and so discharged it? 
Another fact comes in here. The evidence shows, without 
substantial contradiction, that the revolver was not held close 
to the head, but at least a foot from it. This is, in part, shown 
by the evidence of the physicians who performed an autopsy 
and removed the brain. They agreed that there were no marks 
of powder or discoloration from burning in the brain, and they 
also agree that, if the pistol was pressed close against the skull, 
there must be such marks. The expert witness called by the 
defendant does not dispute this proposition. The fact is indis- 
puted that there were no powder marks or burns on the face. 
The remaining cartridges were afterwards fired from the pistol, 
and it was found that, at a distance of a foot or fourteen inches, 
tissue paper and cotton batting would be powder burned. The 
conclusion is inevitable that the pistol, when it exploded, was 
more than two feet from the face. Now, it is believed that, in 
case of deliberate suicide, the unhappy actor is far more likely 
to press the pistol against a vital part, in order to make sure 
work, than to hold it awkwardly at a distance. But in this 
case the pistol was, undoubtedly, at a distance; and can it be 
said that it is more likely that it was held by the deceased at a 
distance, and deliberately fired, than that the deceased, by some- 
mischance, fell over the chair, dropped the revolver, and that 
the hammer struck, and exploded it accidentally? The fact 
that the bullet entered tle head at right angles throws little- 
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light upon the question. It is a circumstance, of course, to be 
considered by the jury, but not controlling. It is not demon- 
strated by the evidence that the man was standing when the 
bullet was fired. He may have been partly down, or falling, 
and no one is wise enough to be able to say that his head could 
not have been in proper position to receive the shot in the way 
in which it was received, if it were accidentally fired. Again, 
all the testimony of Mrs. Griffin as to what took place in their 
rooms that evening before the shot was fired, which tends to 
rebut the theory of suicide, is rejected as false. I shall not go 
over it in detail, but simply say that, to my mind, it is entirely 
credible, and is not so completely overcome by the other evi- 
dence, or the inference to be drawn from such other evidence, 
that the court can say that it must be rejected as incredible. 

I have thus briefly referred to the principal additional facts 
which seem to me to make this case a proper case for the jury, 
within a line of cases numerous and well established, some of 
which I cite: Association vs. Sargent, 142 U.S., 691; Stephen- 
son vs. Association (lowa); Insurance Co. vs. Nitterhouse (Ind. 
App.). Under the reasoning of these authorities, some of 
which are more extreme in their facts than the present case, I 
cannot agree that the unquestionable presumption of acci- 
dental death was so negatived by the evidence in this case as to 
justify the court in taking the case from the jury. I have 
nothing to take back from what was said in the Rens case, 100 
Wis., 266. There is, in my judgment, no substantial similarity 
between the two cases, except that the death was the result of 
a pistol wound in each case. Not only was the suicidal intent 
proved to a demonstration in that case, but the deceased made 
an unsuccessful attempt to cut his throat the night preceding 
his death. He purchased the revolver and ammunition on the 
day of his death, and took them to his room, with the avowed 
purpose of suicide, and resisted attempts to take the weapon 
away, then went into a room alone, and shortly afterwards the 
fatal shot was heard. The conclusion that the case was one of 
suicide was inevitable. ; 

It is said in the opinion of the court in the present case that, 
if there is room for a reasonable inference under the evidence 
inconsistent with the theory of suicide, the case was one for the 
jury. There is but another way of expressing the principle 
that, if reasonable minds viewing the evidence may differ in 
their conclusions therefrom, the question should be submitted 
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to the jury. Two members of this court, as well as the trial 
judge and the jury, who saw and heard the witnesses, have 
reached a different conclusion as to the inferences fairly de- 
ducible from the evidence from that reached by a majority of 
this court. Is it not an extreme statement to say, as is said in 
the opinion, that “different minds cannot reasonably come to 
different conclusions from the evidence”? 

Dodge, J. I concur in the views expressed by Mr. Justice 
Winslow. 
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A note was given for the premium which provided that if not paid at matu- 
rity the entire premium should be considered as earned and the policy 
should be null and void so long as the note remained unpaid. The in- 
sured subsequently arranged with an agent of the mortgagee to pay thé 
note with funds placed in his hands, which he failed to do. Suit was 
brought on the maturity of the note for its collection and a judgment 
obtained followed by a levy on real estate. Nothing further was done 
aud some months later the property burned. 


Held, That a mere levy on real estate after which the insured remained in the 
possession and use as before was not equivalent to the payment of the 
note, and the insurance remained null and void according to the terms 
of the contract which was valid and enforcible. 


Sytvester G. Wixuiams, for Appellant. 
C. M. Kenpat and T. E. Warrers, for Appellee. 
Bissetx, P. J. 

The New Zealand Insurance Company, which prosecutes this 
appeal, issued a policy to Paul Maaz, on a dwelling house, furni- 
ture, barn, and other personal property situate on some part of 
Section 22, Township 4, in Arapahoe County, running for five 
years, and covering a loss to the amount of $2,050. The pre- 
mium was not paid at the time the policy was issued, but under 
an arrangement with the company Maaz executed a note for 
$61.50, whereby on the Ist of July, 1892, he promised to pay 
that sum to the insurance company at their office in Denver, on 
this policy, with 10 per cent interest. Attached to this note, 
and part of it, there was an agreement that if the note was not 


* Decision rendered, Dec., 1899. 
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paid at maturity, the entire premium should be considered as 
earned, and the policy should be null and void so long as the 
note remained past due and unpaid. There was a further pro- 
vision that in case of a loss before the maturity of the note, the 
note should be deducted, and in no event should the paper be 
negotiable. The note and policy were mutually delivered, and 
the insurance transaction thereby closed. The note was not 
paid at maturity, and according to the evidence given by Maaz, 
still remains unpaid. After the policy was delivered Maaz 
procured a loan on the property, through one Cooper, of Mrs. 
Collins, who is a non-resident. According to the conditions of 
that loan, the property was to be insured for the benefit of the 
mortgagee or the costui qui trust in the trust deed, and Maaz 
attempted to comply with the condition of the loan, and at- 
tempted through Cooper to pay this note. The loan was made, 
and out of money received in an effort to carry out his agree- 
ment with Mrs. Collins to keep the property insured for her 
benefit, he gave Cooper $66, which Cooper ascertained was the 
amount due on the New Zealand company’s note, with direc- 
tions to Cooper to pay that note, and thus secure the insurance 
for the benefit of Mrs. Collins. Of course, so far as the pay- 
ment was concerned, Cooper was Maaz’s agent to apply the 
money to the liquidation of the paper. Whatever may have 
been his relations to Mrs. Collins in the negotiation of the loan, 
she had nothing whatever to do with this transaction, and he 
only represented Maaz, and was responsible to him only for the 
proper application of the money. His failure to pay the note 
must be taken as Maaz’s failure, and he can claim no benefit 
from the act of delivering the money to Cooper for the purpose 
when Cooper failed to apply it as directed. It was a misfor- 
tune that Cooper did not discharge his duty and carry out his 
contract. At all events, Cooper took the money, but did not 
pay the note or procure a transfer of the insurance as directed, 
but took out other policies, for which he probably paid a less 
sum than the amount of money which Maaz had given him. 
He reaped a benefit, but wrought an injury to Maaz. Things 
‘an along until September, 1893, when the insurance company 
brought suit against Maaz on the paper. Summons therein 
was served under the code by delivering a copy of the process 
to Mrs. Maaz, Paul’s wife, at their usual place of residence, in 
Arapahoe County. The suit went to judgment, and execution 
was issued, and a certificate of levy on real estate under the 
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statute was filed, which recited a levy on all the right, title and 
interest of Maaz in Section 22, Township 4. This was all that 
was ever done under the execution or in the suit. This state- 
ment exhibits the entire transaction with reference to the note 
and all proceedings with reference to its enforcement. The levy 
was made in November, 1893. Matters remained in statu quo 
until the 26th of March, 1896, some eight months before the ex- 
piration of the five-year term, when a fire occurred, and the 
house and its contents were destroyed. Thereupon Maaz made 
proof of loss, and demanded payment of the policy, which the 
company refused. He then brought suit on the policy in May, 
1896, and sought to recover the amount of his loss. The com- 
pany defended on various grounds, but the only one which we 
shall consider or regard is the defense setting up this note and 
its terms and conditions, coupled with the allegations that the 
note was not paid at its maturity, or at all, whereby the policy 
became null and void, and the plaintiff was left without the 
right to recover. To avoid this very palpable defense Maaz 
replied, setting up the suit on the note, the recovery of judg- 
ment and the issue and levy of the execution. The case went 
to trial, the policy was produced, the loss established, the sum- 
mons complaint and execution were offered and received in evi- 
dence. There was evidence tending to show, because it was 
given by Maaz himself, that the note had never been paid, and 
that the judgment was unsatisfied. He testified that he had 
never paid it, although he did not directly say the judgment 
was not paid, evidently having been advised that there was ¢ 
legal proposition respecting the force and effect of this judg- 
ment and execution. 

A number of questions have been presented by counsel in 
their briefs, and the appellant replies on other matters, as well 
as what we have cited, especially those respecting other insur- 
ance, for the purpose of a defense to the suit. Since we reach 
the conclusion that the action is necessarily defeated by the 
failure to pay the note at maturity, or at any time thereafter, 
we shall decide only this question, reverse the judgment on 
that ground, and leave the other matters undisposed of, since 
they are not necessary to the determination of the controversy. 
Counsel for the appellant insists the parties are bound by the 
contract which they have made, providing it be one into which 
they had a right to enter. Of this there can be no question, 


and it has been universally held by the authorities to which 
VoL. XXIX.—4. 
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our atention has been directed, and counsel for the appellee 
cite none to the contrary, that contracts of this description are 
entirely valid, and the rights of the parties must be measured 
and determined by the terms of their agreement, regardless of 
any consideration of severity, it being only a question as be- 
tween them whether they have thus agreed, and, if so, whether 
they have carried out the agreement. The fact being deter- 
mined, the contract is to be construed solely according to its 
terms, and unless there has been performance, there can be no 
recovery: Bradley vs. Potomac Ins. Co., 32 Md., 108; Garlic vs. 
Ins. Co., 44 Iowa, 553; Phenix Ins. Co. vs. Bachelder, 32 Nebr., 
490; Joliffé vs. Madison Mutual Ins. Co., 39 Wis., 111; Gorton 
vs. The Dodge County Mutual Ins. Co., 39 Wis., 121; Williams 
vs. Albany City Ins. Co., 19 Mich., 451; Carlock vs. Phenix Ins. 
Co., 138 Ill, 210; Blackerby vs. Continental Ins. Co., 83 Ky., 
574; Ostrander on Fire Insurance, 2d Ed., p. 91. 

These cases all concur in holding such a contract entirely 
valid, the policy void and unenforcible in case of nonpayment. 
It therefore follows, no right of action accrued to Maaz when 
the property was destroyed in March, 1896, because neither at 
that date nor at any time prior had he paid the note or the 
judgment which the company had procured thereon. Not hav- 
ing paid his premium within the life of the paper, and before 
its maturity, or at any time before the loss occurred, the obli- 
ation of the company to pay did not arise, or if it arose and con- 
tinued during the life of the note, it became null when it ma- 
tured and remained unpaid at the time of the loss. Maaz, 
therefore, cannot recover on this policy unless what the record 
contains with reference to the proceedings in the action on the 
note amounted to a payment, or takes the case out of the opera- 
tion of this general principle. We are quite of the opinion 
that neither is true. The suit on the note did not waive the 
right to insist on the forfeiture of the policy, and whatever 
may have been Maaz’s rights with respect to the ultimate pay- 
ment of the judgment or the ultimate payment of the paper 
before the loss occurred, having done neither, he was remedi- 
less in the premises unless the levy of the execution amounted 
toa payment. This is the proposition on which counsel for ap- 
pellee insist, but with respect to it we think they are entirely 
wrong. They have invoked a principle which was very early 
established in the history of the common law, that wherever 
after judgment execution is issued and levied on personal 
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property, the plaintiff in the execution may not thereafter 
maintain debt on the judgment or apply for an alias writ and 
further proceed with the enforcement of his original judgment. 
It is then open to the defendant to plead in bar the fact of the 
original levy, which would defeat the action of debt on the 
judgment, or preclude any proceedings to obtain a further 
writ. In some of the early cases may be found many state- 
ments that a levy operates as a satisfaction. This seems not 
to have been ever directly decided, although there are many 
expressions found in the cases, perhaps as broad as that, and 
without the limitation which has been put on the doctrine 
when the question has come up for final consideration. As ex- 
pressed in the very strong case cited for appellee (23 Wendall, 
infra), it is only a satisfaction sub modo. It may never amount 
to an absolute payment, nor is it true, nor has it ever been the 
law, that a levy on personal property could be pleaded in bar 
even in an action of debt on the judgment, unless therein it ap- 
pears that a levy was made on property sufficient to satisfy it, 
and even in that case it was always open to replication and to 
proof to show that the levy had been lost, the property re- 
turned to the defendant in the execution, or taken from the 
sheriff by other superior liens. All of which tends to show 
that there is nothing in the levy itself which operates as an ab- 
solute satisfaction of the judgment, but that as a prerequisite 
to the maintenance of that plea, it must appear there was a 
levy on property of sufficient value to satisfy the claim; that 
the levy has in no manner been lost by the defendant’s fault; 
and that, therefore, and for this reason, the plaintiff must look 
to the sheriff for the satisfaction of his claim. The cases seem 
all to agree, that in replving to the plea of satisfaction, it is 
open to the plaintiff to show that the property was returned; 
that it was not of sufficient value to satisfy; that it had been 
taken from his possession by prior and superior liens, or by 
proof of any fact which would establish the nonsatisfaction of 
the judgment as a matter of fact under the levy. It would 
hardly seem necessary to go through the various cases and re- 
express the reasons on which the rule rests, and the distine- 
tions which have been drawn from the facts in different cases. 
Able judges have expended much labor and learning in the 
elucidation of the rule, and the cases which are cited fully 
establish what it is, and the limitation which the authorities 
have placed on it. To whatever extent that rule may go, and 





52 Court of Appeals of Colorado. [Jan., 


whether or not any of the exceptions are well founded, seems 
hardly relevant to the present case. According to the facts of 
this case, the levy was simply a levy on realty by the filing of a 
certificate under the statute. It has always been adjudged 
that a levy on real estate is never a satisfaction of the judg- 
ment. It is totally unlike a levy on personal property, because 
the defendant’s possession is not disturbed; he still remains 
in the full control of it, receives its rents and profits, and, hav- 
ing been and being in no wise disturbed or harmed, the levy 
is not taken constructively as a satisfaction of the claim. The 
authorities, therefore, hold where the levy has been made on 
real property, even in an action of debt on the judgment, a plea 
of the levy is no defense, and the party may maintain his suit, 
or may have other relief, or the issue of other writs, if other- 
wise he makes a case for the purpose. The levy did not oper- 
ate either presumptively, constructively, or otherwise, as a sat- 
isfaction of the judgment, and it may not, therefore, be taken 
as a payment of the debt or a payment of the judgment, where- 
by Maaz’s rights under the policy of insurance revived as 
against the insurance company: Shepard vs. Rowe, 14 Wend., 
260; Taylor vs. Ranney, 4 Hill, 619; Lytle vs. Mehaffy, 8 
Watts., 267; Bank vs. Winger et al., 1 Rawle, 295; Smith vs. 
Walker, 10 Smede and Marshall, 564; Peal vs. Bolton, 24 Miss., 
630; Trapnall vs. Richardson, 13 Ark., 543; Spafford vs. Beach, 
2 Douglas, 149; Farmers’ & Mechanics’ Bank vs. Kingsley, 2 
Douglas, 378; Creen vs. Burke, 23 Wend., 489. 

We do not enter the disputed territory whether an ultimate 
payment of the note or a payment of the judgment at any time 
prior to the loss, and before the expiration of the term of the 
policy, would revive it, and make it a valid and binding obliga- 
tion enforcible against the insurance company. Some cases so 
hold, others seem to intimate the contrary, but since it is unim- 
portant to the determination of the exact point which we de- 
cide, we leave it unconsidered. 

We do hold, however, that the contract contained in the 
note was a valid and binding agreement. That it was incum- 
bent on Maaz to pay his note, or to pay the judgment, in order 
to revive the policy and make it an enforcible obligation. Since 
he did neither, and the levy of the execution on real estate is 
insufficient to operate in any wise as a satisfaction of the judg- 
ment, it necessarily follows the company was released from its 
obligation, the agreement of insurance was null and void, and 
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Maaz had no cause of action. The instructions of the court 
were entirely opposed to this theory, and were erroneous. We 
do not deem it necessary to go through the record and review 
the various instructions given and refused, nor to determine 
the question as to the effect of the other insurance, nor to dis- 
pose of any of the other collateral questions which the appel- 
lant has raised. What we have decided disposes of the case; 
Maaz has no claim. Since the suit is thus radically and fully 
disposed of, we see no occasion to extend the opinion by a con 
sideration of the other questions. 

As we hold that Maaz can never obtain judgment or maintain 
suit against the company, we see no reason to reverse the case 
and send it back for a new trial, but exercising our authority 
under the statute, deem it best to set aside the judgment and 
order judgment final entered in this court against Maaz, and 
for costs. The judgment is, therefore, reversed and set aside, 
and judgment final ordered in accordance with this opinion in 
this court. Reversed. 


SUPREME COURT OF MICHIGAN. 


IMPROVED-MATCH CO. 
v8. 
MICHIGAN MUT. FIRE INS. CO.* 


The broker, on the agreement of the company to allow him commissions on 
acceptable risks, received policies from the manager and delivered them, 
receiving his commissions from the company. 

Held, That he had power as an agent to waive policy conditions. 

The agent knowing the factory was operated at night delivered a policy 
providing that it was void in case of such operation after 10 p. m.; also 
forbidding agents to waive its conditions. 

Held, That the knowledge of the agent was a waiver of night use. 


Held, That a statement by the company that the policy had been canceled for 
violation, un being notitied of the loss, was a waiver of proofs. 


The insurance was specific on different items with other concurrent insurance 


Held, That where the loss was total and the insurance small, with a liberal 
estimated value, a failure to show the specific loss on each item, not ob- 
jected to at the time, will not be ground for setting aside a judgment. 


Bacon & Pater, for Appellant. 
GerorGe Gartner, for Appellee. 





* Decision rendered, Dec, 12, 1899. 
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Longe, J. 

September 17, 1895, one W. A. Haines, acting as the agent of 
the defendant company, applied to the plaintiff to issue insur- 
ance to it for the amount of $1,500 on its mill property, ma- 
chinery, etc., situate in the city of Detroit. The defendant 
company’s office was in the city of Lansing. The application 
was made out by Haines, but not signed by the plaintiff, or any 
of its servants or agents. In the margin of the application ap- 
peared the following indorsement :— 


“ Brokers and solicitors. Please answer the following ques- 


tions: Have you personally inspected this risk? <A. Yes. 

Is this property profitable to the assured? A. Yes. Can 

you recommend this risk as free from any moral hazard, or 

anything which would make it undesirable? A. Yes.” 

This application, signed by Mr. Haines, was forwarded to the 
defendant company by Mr. Haines. The defendant company 
thereafter issued its policy of insurance, dated October 20, 
1895, and sent the same forward to Mr. Haines, who delivered 
it to the plaintiff some time between November 10th and 15th 
following. The building, machinery, etc., were insured in 
other companies, and the policy in the present case had in- 
dorsed upon it, “Other concurrent insurance permitted.” The 
premium was not paid at the time of the delivery of the policy 
to the plaintiff, but it appears that Mr. Haines gave the plain- 
tiff 30 days in which to pay it. The property was totally de- 
stroyed by fire on November 16, 1895. This suit is brought to 
recover the amount stipulated in the policy. 

The defendant with its plea of the general issue gave notice: 
(1) That the property insured by the policy was a manufactur- 
ing establishment, and was operated at night later than 10 
o’clock, without the consent of the defendant, and that the fire 
mentioned in the declaration occurred later than 10 o’clock at 
night, while being so operated, and that, therefore, the policy 
is void; (2) that the premium on said policy was never paid by, 
or on behalf of, said assured; (8) that said policy was not de- 
livered to, and accepted by, the assured until after the fire oc- 
curred; (4) that no statement of proof of loss under said policy 
had been made out and served upon said defendant prior to 
commencement of suit. The case was tried before a jury, 
which returned a verdict for plaintiff for the amount of its 
claim on the policy. 


cas 
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The first question discussed by counsel for defendant in their 
brief relates to the manner in which the suit was commenced, 
and a claim that the court below had no jurisdiction. It ap- 
pears that a summons was issued out of the Wayne Circuit 
Court on October 21, 1896, and returnable on November 3d. 
This summons was returned not served, and on November 10th 
an alias summons was issued, returnable December Ist. A 
showing was made by affidavit to the court that defendant had 
an agent in Detroit, who received and delivered policies, and 
that affiant had good reason to believe he was the agent of de- 
fendant for the purpose of receiving or accepting service of 
process for defendant. On this showing the court made an 
order that the alias summons, with a copy of affidavit, be 
served on such agent, and a copy be mailed to the defendant, at 
Lansing, and that the same should stand as a valid service of 
the alias summons. Motion was then made by the defendant 
to quash the summons and service. This motion was over- 
ruled, when defendant applied to this court for a mandamus to 
compel the court below to vacate that order. This petition for 
mandamus was denied, on the ground that the remedy was by 
writ of error: Insurance Co. vs. Wayne Circuit Judge, 112 
Mich., 270. Defendant thereupon pleaded the general issue, 
and went to trial upon the merits. 

1. It is now contended by counsel for plaintiff that by thus 
pleading to the merits, and going to trial thereunder, the de- 
fendant waived the question of due personal service of the writ 
by which the cause was commenced. That question is ex- 
pressly ruled by Manhard vs. Schott (87 Mich., 234), and the 
cases there cited, in which it was held that pleading to the 
merits brings one into court, whether lawfully served with pro- 
cess or not, and that he cannot afterwards object to the man- 
ner in which he was brought in. Counsel for defendant, how- 
ever, cites to sustain his claim the case of Warren vs. Crane, 
50 Mich., 300. But that case was distinguished in Dailey vs. 
Kennedy (64 Mich., 208) from the case of Manhard ys. Schott, 
supra; and in Durrell vs. Richardson (Mich.) the same distinc- 
tion was made, and the claim that no waiver took place by 
pleading to the merits and going to trial was limited to cases in 
which the party is deprived of his liberty. The position taken 
by the defendant cannot, therefore, be sustained. The parties 
were properly before the court when the plea of the general 
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issue was filed, and the court had jurisdiction to hear and de- 
termine the case. 

2. It is contended that Mr. Haines was not the agent of the 
defendant company, and had no power to waive any of the con- 
ditions in the policy, but that he was a mere broker, and acted 
for the plaintiff in procuring the insurance. This point does 
not appear to have been made in the court below; but, if it had 
been, the question is clearly placed at rest by the testimony of 
Mr. Haines, as follows: “I received other policies from this 
company, and delivered them, and collected premiums, and 
forwarded the premiums, less my commissions, to the com- 
pany. Mr. Garner is the manager of the defendant company, 
with his headquarters in Lansing, and it was through him that 
I negotiated the policies. I had a conversation with him prior 
to the 20th of October, 1895, in reference to my acting for the 
company. He said to me that he would write policies for me, 
if acceptable, and allow me a commission, and I placed other 
policies besides the one in question for the company, probably 
fifteen or twenty. I received the policies, delivered them, and 
collected the premiums, and forwarded them on. In the con- 
versation I had with Mr. Garner, he said that thirty days would 
be allowed on the payment of the premium. In transacting 
my business, it was done by soliciting insurance. I went to the 
Improved-Match Co.’s place of business to see about procuring 
insurance several times. I knew of their getting some policies 
through other agents besides myself. My business there was 
to see whether I could write some insurance for them; that 
was all the business I had.” Under these circumstances, it 
appears conclusively that Haines was the agent of the defend- 
ant company, and not of the plaintiff: Russell vs. Insurance Co., 
80 Mich., 412; Kausal vs. Insurance Co., 31 Minn., 20. The 
rule in such a case, and the reason for it, is fully stated in Rus- 
sell vs. Insurance Co., supra, by a quotation from the opinion of 
Mr. Justice Mitchell in Kausal vs. Insurance Co. 

3. Counsel for the defendant asked the court to charge the 
jury as follows: “It appears conclusively, from the undisputed 
facts in this case, that the property insured was a manufactur- 
ing plant operated during the nighttime, and burned while 
being so operated in the night; and, no written permit to 
operate the plant during the night being attached to, or in- 
dorsed on, the policy, the policy is void, and your verdict will 
be for the defendant.” This request was refused, and the court 
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charged the jury on that question as follows. “As to the knowl- 
edge of the agent that the Improved-Match Co. was operating 
its factory at night, you have heard the testimony concerning 
that. The policy itself contains this language: ‘This entire 
policy, unless otherwise provided by agreement, shall be void 
if the insured now is, or shall hereafter, make or procure any 
other contract of insurance, or if the subject of insurance be a 
manufacturing establishment, and it be operated, in whole or 
in part, at night later than ten o’clock.’ Now, the testimoney 
in this case shows that the establishment was operated at 
night, and the loss actually occurred at three or four o’clock in 
the morning. I charge you, however, as I have already indi- 
cated, that if, at the time this policy was delivered by the agent 
of the insurance company, he knew that the manufactory was 
being operated at night, * * * the company is estopped 
from making this claim; that is to say, the company, under 
such circumstances as that, must be assumed to have that 
knowledge, and make the insurance with it. So that, in dis- 
posing of that question, the simple thing for you to determine 
is whether or not the agent had the knowledge at the time he 
delivered the policy. If he did, then the policy is valid; * * * 
if he did not, the policy is void.” Error is assigned on this 
charge. It appears that the policy, while being dated October 
20th, was not delivered until some time later. Mr. Anderson, 
one of the directors of the plaintiff company, testified that the 
policy was not delivered until some time from the 10th to the 
15th of November; that at the time he took the policy he told 
Mr. Haines they were operating the plant night and day. He 
also testified that they started the plant the last week in Octo- 
ber, but he could not state the exact date. He was then asked, 
on cross-examination: “It was after you had the talk with Mr. 
Haines about this policy? A. Not with the clause in regard to 
running nights.” It is, therefore, apparent that the claim of 
the plaintiff was that the factory was running night and day 
when this talk was had with Mr. Haines, and that Haines knew 
it was so running when the policy was delivered. There is 
some testimony tending to support that claim. The policy 
contained the clause referred to by the trial court in its charge, 
and also provides :— 
“No officer, agent, or other representative of this company 
shall have power to waive any provision or condition of this 
policy, except such as by the terms of this policy may be sub- 
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ject to agreement indorsed hereon or added hereto, and as to 
such provision or condition no officer, agent, or representa- 
tive shall have power to be deemed to have waived such pro- 
vision or condition unless such waiver, if any, shall be writ- 
ten upon or attached thereto; nor shall any privilege or per- 
mission affecting the insurance under this policy exist or be 
claimed by the insured unless so written or attached.” 

It is contended by counsel for defendant that the fact that 
the plaintiff company at the time it was negotiating for this in- 
surance, and while it was building a plant, stated to the agent 
that it intended to run nights after it got in operation, would 
not be such notice or knowledge on the part of the agent as 
would operate as a waiver of these claims by the defendant 
company. Counsel cite in support of this contention Insur- 
ance Co. vs. Davenport (87 Mich., 609), and other cases. In the 
Davenport case it appeared that the policy contained a clause 
of forfeiture for vacancy of the premises, and that the insured, 
before taking the policy, told the agent of the insurance com- 
pany that he expected to leave his house vacant for a year or 
more, and was informed by the agent that it would make no 
difference. During the vacancy the house was burned. The 
court said: “In this case, the vacancy concerning which the 
parties conversed, if there was any such conversation, was one 
contemplated in the future; and the stipulation or under- 
standing, if it amounted to anything, was an executory con- 
tract intended to form part of the contract of insurance. This 
being so, the doctrine cannot be admitted that any part of the 
completed contract can rest in parol. The policy was the con- 
clusion of the bargain, and its acceptance would exclude any 
parol provisions inconsistent with it. There is no resemblance 
between a parol variance of a written contract and a waiver of 
a condition after it has become binding on the parties.” That 
is not the claim made here by the plaintiff. It is not con- 
tended that had the factory not been running nights at the 
time the policy was delivered the agent could permit this to be 
done, or that he could, under such circumstances, have waived 
this condition in the policy; but it is contended that when the 
policy was delivered, and, in fact, before it was delivered, the 
agent knew that the factory was running nights, and assented 
to it, and thereby waived the condition. It was not a promise 
which contemplated future action in that regard, but the de- 
livery of a policy under conditions then existing. It was a 
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fact then known by the agent of the company, and conse- 
quently then known by the company itself. Therefore the 
right to run beyond 10 o’clock at night was a part of the con- 
tract itself, those conditions in the policy to the contrary hay- 
ing been waived by Mr. Haines, as agent of the company. The 
knowledge of the agent is regarded as the knowledge of the 
company: Cristock vs. Insurance Co., 84 Mich., 166; O’Brien 
vs. Insurance Co., 52 Mich., 131; Copeland vs. Insurance Co., 
77 Mich., 560; Russell vs. Insurance Co., 80 Mich., 412; Steele 
vs. Insurance Co., 93 Mich., 84, 18 L. R. A., 85. The court was 
not in error in refusing this request, nor in the charge as given. 

4. Counsel for defendant contends that the court should 
have directed the verdict in favor of the defendant because of 
the failure of the plaintiff to make and serve proofs of loss. It 
appears that after the fire the plaintiff wrote the defendant 
about it, and that it was a total loss. The defendant com- 
pany immediately answered that it had canceled the policy, 
and called attention to stipulations in the policy in reference 
to running after 10 o’clock at night, and added: “I am in- 
formed that your establishment burned about three o’clock in 
the morning, and while it was being operated.” This was vir- 
tually a denial of liability, and no proofs of loss were necessary 
to be made; but, if any contention could arise over the mean- 
ing of this letter, it has been settled by the verdict. The ques- 
tion was submitted to the jury whether there had been a denial 
of liability by the defendant company. 

5. Counsel for defendant asked the court to direct the jury 
that there was no evidence by which they could find the 
amount of the loss sustained by the plaintiff upon each item of 
property insured. This was refused, and, we think, very prop- 
erly. The policy states :— 

“One thousand, five hundred dollars, being 15-140 of the 
following specific and concurrent insurance, divided to ap- 
ply as follows: $7,000 on their three-story brick, gravel-roof 
building, including foundations, elevator, steam and water 
pipes, heating pipes, and all permanent fixtures attached 
thereto, situated on the west side of Bellevue avenue, be- 
tween Kirby Avenue and Frederick Street, Detroit, Mich.; 
$6,000 on their fixed and movable machinery of all kinds, with 
their spare parts and attachments, shafting, gearing, belting, 
hangers, pulleys, tools, trucks, cases, tables, boxes, electric 
light wiring and fixtures, pails, hose, and other apparatus 
used in their business that is not included with building or 
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otherwise specified; $1,000 on their boiler and engine, and 

their connections, valves, steam and water pipes, hose, pump, 

and Huyett & Smith’s heater and fan, while contained in 
their brick boiler and engine rooms attached to the above- 
described building.” 

Under the strict rule of law, it was the duty of the plaintiff 
to show the amount of loss upon each class of property insured. 
This might easily have been shown, and was undoubtedly an 
oversight on the part of the attorney for the plaintiff. In view, 
however, of the small amount of the insurance, and the undis- 
puted evidence of the amount of the loss, which was total, and 
the estimate placed upon their values by the defendant’s agent 
in the application, we do not think it can be said that there was 
no evidence of the amount of the loss upon each class of prop- 
erty. We the more readily reach this conclusion because the 
attorneys for the defendant might easily, upon the trial, have 
cross-examined the witness as to the value of the various arti- 
cles destroyed, and the loss thereon. They, however, chose to 
rest content with the proof, and raised the question afterwards 
only by request to charge. Under these circumstances, we do 
not think the judgment should be reversed. Judgment is af- 


ray 


firmed. The other justices concurred. 





SUPREME COURT OF IOWA. 


JONES 
v8. 
GERMAN INS. CO. or FREEPORT, ILL.* 


The policy provided that it should expire at noon. 


Held, That in the absence of any statute controlling, solar time or the time 
of passage of the meridian by the sun will be understood and not stand- 
ard time unless it appears that the intention was otherwise. 


Held, That the burden was on the company to show that standard railroad 
time was intended, and the question is for the jury. 


Held, That it was not only necessary to show a custom of using standard 
time at the place by the railroad, schools and business mén, but by the 
people generally. 

A statute requiring ninety days before suit was repealed while the policy was 
in force and forty days were substituted. 


Held, That an action within eighty days was sustainable. 


Suriivan & Suruivan, for Appellant. 
D. W. Hiesere and Copennerrer & Auten, for Appellee. 





* Decision rendered, Dec. 15, 1899. 
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Lapp, J. 

How shall the exact time of “noon” be determined by “com- 
mon” or “standard” time? At Creston, Iowa, the latter is. 
174 minutes faster than the former, and, as the policy sued on 
covered the property destroyed “for one year from the 18th 
day of September, 1896, at twelve o’clock at noon, to the 18th 
day of September, 1897, at 12 o’clock at noon,” and the fire 
broke out on the last day at about 11:45 o’clock a. m., common 
time, or at 24 minutes after 12 o’clock standard time, the rights 
of the parties depend on the correct solution of this question. 
The trial court instructed the jury that: “The usual means of 
determining time of day, when such time is referred to in ordi- 
nary contracts, is by the standard of the meridian of the sun, 
or the sun time. The presumption is that common or solar 
time is the time intended by the parties, when reference to the 
time of day is made in contracts, unless a different standard is 
shown to have been intended. It may be taken as a presump- 
tion from the use of the language, ‘12 o’clock at noon,’ that the 
parties intended to mean 12 o’clock sun time, as that phrase is 
commonly understood.” The exigencies of some lines of busi- 
ness may require the adoption of a system which shall definitely 
fix the same hour and minute at a particular instant at locali- 
ties widely separated in longitude, so that the delay of, and 
occasional mistake in, computation may beavoided. Indeed, ex- 
perience has demonstrated the inestimable importance to rail- 
road companies of giving direction to employees everywhere 
on their lines of road with absolute certainty as to time. 
Without such certainty, safety would be imperiled. And it 
may be that, because of the relation of transportation com- 
panies to the business interests of the community, and the in- 
conveniences of two systems of computing time, it would be 
wise to use the “central standard time” throughout the State. 
But, in the absence of statutory enactment, we are not quite 
ready to concede that, for the mere convenience of these com- 
panies, nature’s timepiece may be arbitrarily superseded. The 
apparent daily revolution of the celestial body, caused by the 
rotation of the earth, has, from the remotest antiquity, been 
employed as a measure of time. The successive returns of the 
sun do not, it is true, furnish a uniform measure of time, owing, 
to the slightly variable velocity of the sun’s motion and in- 
clination of its orbit to the equator. Certain corrections are 
necessary and, therefore, the imaginary mean sun has been im 
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troduced with a uniform velocity. The difference between the 
apparent or true solar time and the mean solar time, as shown 
by clocks and watches in ordinary use, is slight. These indi- 
cate the time as 12 o’clock when the sun is at meridian at any 
locality. The law and usage of the country have recognized 
this method of fixing time for generations, and it cannot be 
lightly set aside on the mere pretext that certain lines of busi- 
ness so demand. If this were not so, a purely artificial stand- 
ard of time, reckoned from the ninetieth meridian of longi- 
tude, might as well have been adopted, establishing ‘ central 
standard time” for the whole country, instead of dividing the 
map into four sections, with eastern, central, mountain, and 
*acific standard time. Thus, Saturday might in part be turned 
into Sunday, and Sunday into Monday, and the period of the 
night when the civil day begins—midnight—made to depend 
on locality alone. The Supreme Court of Georgia, in deciding 
that a verdict was returned on Sunday, when standard time 
was somewhat slower than common time, said: * It seems idle 
to waste words in saying that the standard of time fixed by 
persons in a certain line of business cannot be substituted at 
will, by persons in a certain locality, for the standard recog- 
nized by the statutes of the State, as well as the general law 
and usage of the country, especially when it is considered that 
such an arbitrary and artificial standard could as easily fix 5 
o’clock for midnight as it could 20 minutes past 12, as was done 
in this case. Local custom cannot in this way change Sunday 
into Saturday. To expect courts of justice, officers of the law, 
and the public generally (especially that large class of the 
population who do not live in cities or at railroad stations) to 
go to the railroads for the time which is to guide them in the 
performance of their duties under the law, when they have in 
the heavens above them a certain standard by which to ascer- 
tain or regulate the time, or permit them, at will, to follow two 
standards of time, would be highly impracticable, and would 
be productive of great uncertainty and confusion in the ad- 
ministration of the law. Thus, the legality of elections might 


be made te depend upon conflicting proof of local custom, for 
what might be considered a legal election in one precinct might 
be regarded as illegal in the next precinct, because of the time 
of opening or closing the polls, or the people of a precinct 
might differ among themselves as to this:’ Henderson vs. Rey- 
nolds (Ga.), 7 L. R. A., 827. 
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In Searles vs. Averhoff the Supreme Court of Nebraska, in 
holding that a defendant who appeared in justice court before 
11 o’clock, common time, was not in default, though after 11 
o’clock standard time, where, by the summons served, he was 
required to appear within one hour after “10 o’clock a. m.,” 
held that: **The presumption is that common time is that re- 
lied upon where there is nothing to show that a different mode 
of measuring time has been in general use. Where, therefore, 
the return of a summons is to be made at an hour named, 
standard time, the summons should so state; otherwise, it will 
be presumed that common time was intended.” There is an 
additional reason why the time here mentioned should be con- 
strued to mean sun time. “Twelve o’clock” seems to be defi- 
nitely fixed by the words “at noon.” Webster defines “noon” 
as “the middle of the day; midday; the time when the sun is 
in the meridian; twelve o’clock in the daytime.” Similar defi- 
nitions are given by the other lexicographers. ‘ Noon” has, in 
common parlance, a similar meaning, and refers to the middle 
of the day; not to a period after or before that. It is the be- 
ginning of the sidereal day used by the astronomers, as mid- 
night marks the opening of the civil day. Time, when it con- 
cerns a legal duty, should be fixed with reference to a certain 
unvarying, uniform standard, and that standard, in this State, 
is the meridian of the sun. This appears from different sec- 
tions of our Code, uniformly fixing time by affixing “ta. m.” or 
“p.m.” to the hours named, or mentioning “forenoon” or “af- 
tenoon” of the day. See Code, § 2448, subd. 9; id. §§ 2751- 
2754, 3514, and others. The introduction in evidence of scien- 
tifice treatises and dictionaries was entirely without prejudice, 
as the court, in the instruction quoted, correctly defined what 
was meant by “at 12 o’clock at noon.” 

2. The court submitted to the jury whether, because of a 
known and established custom obtaining at Creston, the ex- 
pression, “at 12 o’clock at noon,” was intended by the parties 
to the contract to mean 12 o’clock standard time. While it 
was admitted that central standard time was in general use 
there by the railroad company, the schools, and business men 
generally, it does not appear but that the sun time was also 
used by other people of the city. As common or sun time was 
presumed to have been intended, the burden was upon the de- 
fendant to show to the contrary, and that issue was rightly left 
for the determination of the jury. But is it noon at 12 o’clock 
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standard time? If so, just before the change from central to 
mountain time at McCook, Neb., and other places on the same 
degree of jongitude, the sun reaches the meridian at about half 
past 12 o’clock. We are of opinion it was not only necessary 
to show the customary use of standard time, but that by cus- 
tom of the place “at 12 o’clock at noon” meant at 12 o’clock 
standard time. 

3. Was this action prematurely brought? We think not. 
The proofs of loss were served October 16, 1897, and suit begun 
January 4, 1898,—within 80 days. That it could not have been 
maintained under section 3 of chapter 211 of the Acts of the 
18th General Assembly, prohibiting suit within 90 days after 
service of notice accompanied with proofs of loss, appears from 
Quinn vs. Insurance Co., 71 Lowa, 615. But section 1744 of the 
Code, which went into effect October 1, 1897, provides that * no 
action for such loss shall be begun within forty days after such 
notice and proofs of loss have been given to the company.” 
This statute relates to the remedy, and, for this reason, did not 
become a part of the contract of insurance: Vore vs. Insurance 
Co., 76 Iowa, 548. True, the enactment of this statute repealed 
the act of the 18th General Assembly (section 49, Code), but we 
do not think such repeal affected any right accruing or accrued. 
Section 51 of the Code says rights, not remedies, from its opera- 
tion, except where suit or proceeding has been had or com- 
menced: Wormley vs. Hamburg, 40 Iowa, 26; Gray vs. Iliff, 30 
Iowa, 195; Brotherton vs. Brotherton, 41 Iowa, 112. No one 
has a vested right in a particular remedy, but the right may 
not be impaired under that section by so altering the remedy as 
to indirectly accomplish that object: Brodt vs. Rohkar, 48 
Iowa, 36; Schmidt vs. Holtz, 44 Iowa, 446. Now, the rights of 
these parties became definitely fixed by the terms of the policy, 
the loss, and the proofs furnished. Nothing more was to be 
done. It ‘was a mere question of when the remedy would be 
available. Shortening the time of the defendant’s immunity 
from suit from 90 to 40 days did not affect any right it had. 
The period of the statute of limitations was not extended, as in 
the cases of McDonald vs. Jackson (55 Iowa, 38), and Wilson 
vs. Tucker (105 Iowa, 57), but merely began to run 50 days 
sooner. The opinion in the former may securely rest on the 
proposition that the new statute was a re-enactment of the law 
as it formerly stood, while in the latter the court held that de- 
priving the plaintiff of the right to sue after his cause of action 
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had accrued for a period of either 5 or 15 years affected such a 
right as was contemplated by section 50 of the Code of 1873. 
See authorities collected in 13 Am. & Eng. Enc. Law, 696 et seq. 
What has been said disposes of other matters argued, and 
the judgment is affirmed. Affirmed. 
Granger, J., not sitting. 


SUPREME COURT OF ILLINOIS. 


FIDELITY & CASUALTY CO. 
v8. 


SITTIG.* 


The burden is on the accident insurer to prove that cause of death was 
within the excepted risks. 


Voluntary exposure to danger means exposure whose danger would be 
obvious to one ordinarily intelligent. 


Where the insured was killed by coming in contact with a small building 
while boarding a train which had just started, and which building he 
might not have noticed, the question of voluntary exposure is for the jury. 


Joun A. Post and Joun B. Brapy, for Plaintiff in Error. 
Tuornton & Cuancettor, for Defendant in Error. 
Carter, J. 

The Appellate Court has ‘affirmed a judgment recovered by 
appellee in the Superior Court of Cook County, against appel- 
lant on a policy of accident insurance. The insured, Herman 
C. Sittig, was accidentally killed while attempting to board a 
suburban train of the Illinois Central Railroad Co. The Ap- 
pellate Court, in stating the case, said: “The evidence tends to 
show that he reached the neighborhood of the steps of the sta- 
tion platform just after the train had started; that he threw 
his valise on the platform of the car, seized the railing, and at- 
tempted to climb on, but either lost his hold or fell after being 
carried some distance, or else was knocked off and killed by 
coming in contact with a small building used as a ticket office, 
which stood very near the track, and distant about one hundred 
and forty feet from the station platform.” The evidence 
shows that this is a fair statement of the accident. The in- 





* Decision rendered, Oct. 13, 1899. 
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sured was a traveling salesman, and so described in the policy, 
which stated that :— 
“This insurance covers injuries received in travel by regu- 
lar passenger or mail trains.” 


The policy also contained this clause :— 


“This insurance does not cover * * * voluntary ex- 
posure to unnecessary danger ;” 

And the contention of the appellant is that the insured met 
his death by exposing himself voluntarily to unnecessary dan- 
ger, and that, for that reason, the judgment cannot be sus- 
tained. So far as the assignment of error embraces the ques- 
tion of fact involved in the decision of the Appellate Court, 
such decision is, by virtue of the statute, final, and we shall 
not, therefore, follow appellant’s counsel in their argument 
upon the facts. But at the close of the evidence the defendant 
asked the court to instruct the jury to find a verdict for the de- 
fendant, and took an exception to the court’s refusal to give 
the instruction, and thus the legal sufficiency of the evidence to 
sustain the judgment is presented to us for decision. 

There was sufficient evidence to sustain the conclusion that 
after the insured had secured a secure footing upon the steps 
of the car, and was holding to the hand rail, and about to draw 
himself upon the platform of the car, he was struck with such 
force upon the side and back of his head by the ticket-office 
building, as the train passed it, as to break his neck and knock 
him under the train. He was a traveling salesman, but what 
was the particular emergency or necessity for his effort to 
board this particular train after it had started does not appear 
from the evidence. Nor does it appear that he knew of the 
ticket-office building, or its close proximity to the track or to 
the moving cars. The trainmen testified that the train, after 
starting, had moved from 100 to 125 feet, and was going at a 
speed of from eight to ten miles an hour when the insured at- 
tempted to get aboard, but other witnesses testified to a less 
deree of speed. There was testimony, also, that some one 
‘alled to the insured, as he was about to make the attempt to 
board the train, not to do so, but whether or not this warning 
was heard by the insured does not appear. The death by acci- 
dent insured against by the policy having been proved, it de- 
volved on the defendant to prove a violation by the insured of 
the condition, or, rather, that by his act he brought himself 





J leat ie 8 2 


oF 


Subic 


‘asd 


na Dei, 


‘ 
‘ 








{ 


PS odaaniolt 2 


witb caus 


1900.} Fidelity & Casualty Co. vs. Sittig. 67 


within the exception in the policy relied on to avoid payment. 
This exception, as applicable to this case, was, in substance, 
that, although accidental, death caused by voluntary exposure 
to unnecessary danger was not insured against. To relieve 
the company from liability, it was necessary to establish two 
facts: First, that the exposure to danger was voluntary on his 
part; and, second, that it was unnecessary. 

” does not mean simply that 
the act of attempting to get aboard of the moving train was 
voluntary, or was consciously and intentionally performed, but 
also that the insured was conscious of the danger to which he 
was then exposing himself, and voluntarily assumed it, or that 
the danger was so apparent that a man of ordinary intelligence 
would, under the circumstances, necessarily have known it. 
One may voluntarily do an act exposing himself to great dan- 
ger, which danger he does not apprehend, and which is not 
obvious. In such a case it could not be said that he volun- 
tarily exposed himself to danger. If he does not know of the 
danger, how can it be said that he voluntarily assumes it or 
exposes himself to it? Mere failure to observe ordinary care 
would not, as in an action for negligence, defeat a recovery on 
the contract. This view of the law is not controverted by ap- 
pellant. Indeed, the trial court, at appellant’s request, in- 
structed the jury that the words “ voluntary exposure,” as used 
in the policy, implied conscious, intentional exposure,—some- 
thing which he was willing to take the risk of; that it meant a 
willing or wilful assumption of the risk, knowing the risk,—a 
wilful, conscious assumption of the risk of danger. As before 
said, there was no evidence whatever that he knew of the prox- 
imity of the ticket-office building, or had any reason to believe 
that he was exposing himself to the danger of coming in con- 
tact with any such object before he could get within the car. 
‘lis experience, strength, and activity, may have been such, so 
far as the evidence shows, that there was less danger to him in 
mounting a car going at the speed mentioned by the witnesses 
than there would be to many persons in mounting a car at the 
moment of starting, and it would be an unreasonable rule to 
adopt to hold as a legal proposition, that a traveler who steps 
upon the platform or steps of a moving car of a railway train 
voluntarily exposes himself to unnecessary danger, though it 
may be conceded he is guilty of negligence in so doing. There 
are, doubtless, few trainmen whose duty it is to alight at sta- 
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tion platforms who do not board the train after it has started. 
In doing so it certainly could not be said, as a matter of law, 
that they thus incur obvious danger. At what rate of speed, 
then, must the train be moving before it can be said that an 
attempt to get aboard would be obviously dangerous? All 
reasonable minds would agree that it would be obviously dan- 
gerous to attempt to climb upon a passing railway train going 
at full speed, or at a high rate of speed, and in a proper case, 
doubtless, the jury would be so instructed; but it does not fol- 
low that it would be proper to so instruct the jury in a case 
where the train had not, after starting, proceeded beyond 100 
or 125 feet, and had acquired only such speed as shown by the 
evidence in this case. The question in such a case is one of 
fact, and not of law, and in the case at bar the question of fact 
has been conclusively settled against the appellant. It would 
be to usurp the province of the jury and of the courts below, 
and to do what, by statute, we are forbidden to do, should we 
reverse this judgment on this contention of appellant. 

Many cases have been cited, but in most of them the provi- 
sions of the policy were different, or the facts found were ma- 
terially different, from those in the case at bar. Thus, in 
Tuttle vs. Insurance Co. (134 Mass., 175), in addition to a pro- 
vision similar to the one here under consideration, the policy 
required the insured to use all due diligence for his personal 
safety and protection. But we need not review the cases 
which were decided upon questions of fact or upon dissimilar 
provisions of the insurance contract. Here we are asked to 
declare, as a matter of law, against the conclusive finding of 
facts to the contrary, that the insured voluntarily exposed 
himself to unnecessary danger; this, too, notwithstanding 
there is no evidence, direct or circumstantial, to which we have 
been referred, whether such exposure was necessary or not. 
For one to leap into a turbulent stream, rush into a burning 
building, or do any other hazardous thing to save human life, 
would be a voluntary exposure to danger, but not to unneces- 
sary danger. So, too, many emergencies in the lives of men 
occur where the most urgent necessity requires their presence 
at some particular place at some particular time, and where, 
to miss a train, would involve serious consequences. In such 
a case a voluntary exposure to danger might not be unneces- 
sary. The presence of a physician or surgeon at some critical 
period in the illness or injury of a human being might be neces- 
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sary to save life, and it might be necessary for him to expose 
himself to danger to reach his patient, or in some other respect 
to perform his professional duty. The necessity implied in 
the provision of the policy does not mean only that which is 
unavoidable or inevitable, but also any object or purpose 
which men of moral responsibility and prudence would regard 
as of such serious importance in the performance of duty as 
to demand or justify the incurring of risk or danger to accom- 
plish it. Whether the jury, and finally the Appellate Court, 
decided the question of fact correctly, we cannot inquire, but 
it is clear that the trial court did not err in refusing to give to 
the jury the instruction to find for the defendant. 

It is also urged that the trial court erred in refusing certain 
other instructions, but we are of the opinion no error was com- 
mitted in that regard. The judgment must be affirmed. 

Judgment affirmed. 


COURT OF APPEALS OF KENTUCKY. 





METROPOLITAN LIFE INS. CO. 
v8. 
TRENDE.* 
Where the wife has, without the husband’s knowledge, obtained insurance 


on his life, and paid the premiums thereon with his money, he may re- 
cover of the insurer the money so paid. 


The statute of limitations did not begin to run against the husband’s right to 
recover such payments until he might, with reasonable diligence, have 
discovered that the payments had been made. 


Judgment may be rendered for the aggregate of principal and interest then 
due, with interest from that date. 


O’Hara & Rouse and F. M. Sackert, for Appellant. 
B. F. Graziant and Wma. Gorpet, for Appellee. 
Gurry, J. 

This appeal is prosecuted from a judgment of the Kenton 
Circuit Court, rendered in favor of appellee against the appel- 
lant, for the sum of $299.13, with interest from May 6, 1898. 
The object of the suit was to recover sundry sums of money 
belonging to plaintiff, which it is alleged, were fraudulently 
and secretly obtained by appellant from plaintiff’s wife, cover- 





* Decision rendered, Nov. 2, 1899. From Southwestern Reporter. 
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ing a period of several years prior to the Ist of May, 1895. The 
pleadings and evidence show that the appellant issued the fol- 
lowing policies of life insurance upon the life of appellee, to 
wit: One dated August 4, 1884, at a premium of 25 cents per 
week, which premiums were regularly paid up to February 7, 
1887, when said policy was lapsed for nonpayment of premi- 
ums. Another policy was issued March 22, 1886, at a weekly 
premium of 25 cents per week, upon which the premiums were 
paid until February 7, 1887, when said policy was lapsed for 
nonpayment of premiums. On June 18, 1888, another policy 
was issued at a weekly premium of 25 cents per week, which 
premiums were regularly paid until February 4, 1895, when 
said policy was lapsed for nonpayment of premiums. On Feb- 
ruary 24, 1890, another policy was issued at a weekly premium 
of 25 cents per week, which premiums were paid up to the 4th 
of February, 1895, when said policy was lapsed for nonpay- 
ment of premiums. The appellant claimed that these several 
policies were with the knowledge and consent of appellee, and 
that the premiums were so paid. It also denied that the pay- 
ments were made with the plaintiff’s money, and relied upon 
the statute of limitation as a bar to the recovery of any sum 
of money paid more than five years prior to the institution of 
this suit. The appellee pleaded that he did not know of the 
payments until the Ist of May, 1895, and could not, with rea- 
sonable diligence, have ascertained that fact prior to the 1st of 
May, 1895. After the issues were fully made up, and sub- 
mitted to the jury, the jury rendered the following verdict: 
“We, the jury, find for the plaintiff in the sum of $195.00, with 
interest. John C. McCourt, Foreman.” The court thereupon 
rendered the following judgment: “It is, therefore, adjudged 
that the plaintiff, Martin Trende, recover of the defendant, the 
Metropolitan Life Ins. Co., $195.00, with interest from May 1, 
1885, to May 1, 1895, amounting to $58.50, making a total of 
$253.50, with interest from May 1, 1895, to this date, amount- 
ing to $45.63, making a total of $299.13, debt and interest, with 
interest thereon from this date, and his costs herein expended.” 
Appellant’s motion for a new trial having been overruled, it 
prosecutes this appeal. 

Eight grounds are relied on for a new trial. The first three 
are, in substance, that the verdict is against the law and evi- 
dence. It is, however, clear that there was sufficient evidence 
to support the verdict, and the same is not contrary to law. 
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The fourth and fifth grounds complain of the introduction of 
incompetent evidence, and in refusing to admit competent tes- 
timony. We, however, fail to perceive any error in regard to 
the admission or rejection of testimony, which would, to any 
extent, prejudice the rights of appellant. The sixth ground 
complains of the refusal of the court to give instruction A, 
offered by defendant. The seventh complains of the instruc- 
tions given by the court. The eighth ground claimed that the 
judgment does not follow, and is not in accordance with, the 
verdict. We fail to find any instruction marked “A,” offered 
by defendant, but find two instructions offered by appellant, 
which seem to have been refused. One of these instructions 
was to the effect that the jury could not find for any sum which 
might have been paid after July 3, 1893, or before May 20, 1890. 
Such instruction was properly refused by the court. The resi- 
due of the instruction asked by the defendant was substantially 
included in the instructions given by the court. The jury were, 
in substance, instructed by the court that, if they believed that 
the premiums on the four policies of insurance on the life of 
plaintiff, mentioned in the proof, were paid to defendant com- 
pany or its agents without the knowledge or consent of plain- 
tiff, and that he did not have at any time prior to May 1, 1895, 
any knowledge of the insurance, or existence of any of said 
policies, and if he could not, by the exercise of ordinary dili- 
gence, have known of the insurance or existence of any of said 
policies at any time from the date of the issuance of same until 
May 1, 1895; and if the jury believe from all the evidence that 
the money used in paying said premiums was not the money of 
the wife of the plaintiff, or of anyone other than the plaintiff, 
and that all of said money so paid was money given by the 
plaintitt to his wife for use for household purposes only, and 
that the plaintiff did not discover the making of said payments, 
or the existence of any of said policies, and could not have so 
discovered by ordinary diligence, until May 1, 1895,—then the 
jury should find for the plaintiff. The jury were also told that, 
if the plaintiff knew, at any time before May 1, 1895, of the ex- 
istence of any of the policies, or the payment of any of the pre- 
miums, then the jury should find for the defendant. The jury 
were also told that, if they believed that the money used in 
payment of said premiums was from any one or any source 
other than her husband, they should find for defendant. The 
court further instructed the jury that if they believed from the 
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evidence that plaintiff could, by the exercise of ordinary dili- 
gence, have discovered the existence of any of said policies, or 
any of said payments, prior to May 1, 1895, then the jury should 
find for defendant. The fifth instruction is as follows: “If the 
jury find for plaintiff, the verdict should be only for premiums 
paid between May 1, 1885, and May 1, 1895, with interest; and 
the amount of said premiums in that period, it is agreed by the 
parties, is $195.00.” We cannot concur in the contention of 
appellant that the petition, as amended, did not state a cause 
of action; nor do we think the court erred in refusing the in- 
structions asked for by appellant. Indeed, they are palpably 
erroneous. We have already indicated that the verdict was 
not contrary to the evidence. 

The instructions given by the court fairly presented the law 
applicable to the case on trial. We think the testimony in this 
case establishes the fact that the appellant purposely con- 
cealed from plaintiff the fact that there was any insurance on 
his life, or that his wife was paying any premiums thereon. 
The fact that he may have known that his wife was insured 
probably made it easier to conceal the fact that there was in- 
surance on his life. The fact that, in 1893, appellee was ex- 
amined by Dr. Allen, instead of raising the presumption that 
he knew of a past insurance, would seem to indicate the re- 
verse, and it is not claimed that any policy was issued as a 
result of that examination. Section 654 (IKy. St.), was not in- 
tended to, nor can it, authorize a married woman to cause to be 
issued a policy on the life of her husband without his consent 
to the issual of such policy. The statute in question was en- 
acted prior to the act of 1894, enlarging the rights of married 
women, and was only intended to authorize a married woman 
to invest her means, without the consent of her husband, in 
life insurance, and making the same her separate property, free 
from any claim of ber husband or others. This court, in Insur- 
ance Co. vs. Monohan (42 8. W., 924), decided that, if the wife 
procured insurance on the life of her husband without his 
knowledge and consent, and paid his money therefor, he would 
be entitled to recover the same back from the insurance com- 


pany. The court further said: “It is certainly against public 
policy for one to procure a policy of insurance on the life of 
another without such one’s knowledge and consent. The wife 
has an insurable interest in the life of her husband, yet she 
could not obtain insurance on his life without his knowledge 
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and consent. Neither should the husband be allowed to pro- 
cure a policy of insurance on the life of his wife without her 
knowledge and consent. If such practice were indulged, it 
might be a fruitful source of crime.” It is true, the court re- 
versed the judgment in the case supra, but the reversal was 
because of insufficient evidence to show that the wife used the 
husband’s money to pay the premiums. The opinion in Tay- 
lor vs. Insurance Co (Ky.) does not sustain the contention of 
appellant that the appellee must show that the appellant knew 
that the wife was using the husband’s money to pay the pre- 
miums, in order to recover. The court in that case held that 
the action on trial was one for money had and received, and 
the evidence tended to show that the money sued for had been 
paid upon a policy of insurance on the life of Margaret Taylor, 
and is not analogous to the case at bar. 

Appellant also insists that the judgment is not authorized 
by the verdict. It, however, seems to us that the plaintiff was 
entitled to the money wrongfully received by defendant from 
May, 1885, to the institution of suit. It was the duty of appel- 
Jant to have paid that sum, with interest to that date. The 
law authorizes a judgment at the time of hearing to be rendered 
for the entire sum, principal and interest, then due, which 
judgment, of course, bears interest from date of rendition. We 
think the books and other evidence introduced clearly showed 
plaintiff to be entitled to the sum adjudged to him, and that 
the verdict of the jury authorized the judgment to be rendered 
as was done in this case. Perceiving no error in this record 
prejudicial to the substantial rights of appellant, the judgment 
is affirmed, with damages. 
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SUPREME COURT OF ILLINOIS. 


FIDELITY & CASUALTY CO. or New York 

v8. 
WEISE.* 

In a suit on an accident policy where it was claimed in defense that the 
insured committed suicide, the burden is on the claimant to show death 
from accident within the policy by a preponderance of evidence, and 
the rule is not changed by the legal presumption of sanity and against 
suicide. 

Joun A. Posr and O. W. Dynes, for Appellant. 
Harsert, Curran & Harsert and Davin J. Witz, for Appellee. 


Boaes, J. 

The Circuit Court of Cook County awarded appellee judg- 
ment against the appellant company as beneficiary under an 
accident policy insuring her husband, Simon Weise, against in- 
jury or death by accidental means. This is an appeal from the 
judgment of the Appellate Court affirming that of the Circuit 
Court. 

The policy insured said Simon Weise, husband of the appel- 
lee, for her benefit, in case of his death, 

“Against bodily injuries sustained through external, vio- 

lent, and accidental means,” 

And contained, also, the following condition :— 


“Tn case of injuries, fatal or otherwise, wantonly inflicted 
upon himself by the assured, or inflicted upon himself or re- 
ceived by him while insane, the measure of this company’s 
liability shall be a sum equal to the premium paid ($37.50), 
the same being agreed upon as in full liquidation of all 
claims under this policy.” , 

The declaration, as amended, in terms alleged the said Simon 
Weise “suffered bodily injuries sustained through external, 
violent, and accidental means, from which his death resulted.” 
The general issue and several special pleas were filed to the 
original declaration. The substance of one of the special pleas 
was that the deceased wantonly took his own life, and of an- 
other that he committed suicide while insane, and both invoked 
the stipulation of the policy that only premiums paid should be 
recovered. 





* Decision rendered, Oct. 13, 1899. 
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It appeared said Simon Weise resided in Chicago, near the 
shore of Lake Michigan; that he left his home before break- 
fast, on the morning of the 5th day of July, 1893; that his dead 
body was found about 10 or 11 o’clock in the forenoon of the 
same day, face downward, in the waters of the lake, which 
stood to the depth of about four feet between the breakwater 
and the shore line, near the foot of Fortieth Street, in Chicago; 
that a bullet wound was found in the forehead, the ball having 
pierced the skull and penetrated the brain; that there was 
neither mark of burning of the skin nor stain of powder mark 
on his person, and no weapon was found near the water, or on 
the shore; that his coat and hat had been removed, and were 
found on the stones of which the breakwater was in part com- 
posed, the coat having been laid down on the stones, and the 
hat placed on the coat; that there were no marks of violence 
on the body other than the bullet wound, and no indications 
that a struggle had taken place; that the place where the body 
and the coat and hat were found was remote from any regular 
thoroughfare; that the deceased had failed in business, and his 
affairs were placed in the hands of an assignee, less than two 
months before his death. There was evidence tending to show 
he was despondent, had acted “queerly,”’ and was impressed 
with the delusion he was being persecuted by his assignee. He 
was under medical treatment, and had, the night before his 
death, taken a nerve sedative to give him rest, he being unable 
to go to sleep naturally; and the verdict of the coroner’s jury 
was that he committed suicide while temporarily insane. 

The court instructed the jury that the claim the assured 
committed suicide was an affirmative defense; that the law 
cast upon the appellant company the burden of proving it, and 
that it “must prove” it by “evidence, facts, and circum- 

’ outweighing the evidence of plaintiff (appellee) upon 
the point. In this we think the court erred. It was essential 
to the right of appellee to recover that it should appear, by the 
preponderance of the evidence, that the assured came to his 
death through external, violent, and accidental means. Self- 
destruction is not classed as an accident, except it appears that 
the suicide was unconscious of the act or of the physical effect 
thereof, or was driven to the commission of the deed by an in- 
sane impulse, which he had not the power to resist: Lodge vs. 
Wieting, 168 Ill., 408; Insurance Co. vs. Crandall (1887) 120 
U.S., 527. The position of appellee during the trial was that 
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the assured was not insane, and did not commit suicide, and 
she produced testimony in support of that position, and such 
is the attitude of her counsel in this court. If he committed 
suicide while sane, his death could not be deemed accidental. 
It was not enough to justify a judgment to show the assured 
was dead, but it was essential to the appellee’s right to recover 
the amount of the indemnity provided by the policy, as she 
sought to do by her declaration, that it should be proven his 
death was brought about by accidental means. The presump- 
tion of the law is that all men are sane, and possessed of the 
love of life; are animated by the instincts of self-preservation, 
and the natural desire to avoid personal injuries and death. 
This presumption, in the absence of countervailing proof, may 
be sufficient, within itself, to establish, prima facie, that death 
occurred otherwise than by self-destruction, and to cast upon 
the defendant company the burden of producing evidence on 
the point; but the existence of the presumption had no efficacy 
to change the rule that the obligation of proving any fact lies 
upon the party who asserts the affirmative of the issue. In 
Railway Co. vs. Louis (138 IIl., 9), we said: “There may be evi- 
dence which, standing by itself, establishes a certain state of 
facts; but the evidence does not preponderate in favor of any 
given state of facts, unless it is sufficient to outweigh all testi- 
mony introduced in opposition thereto.” 

If it be conceded the presumption in the case at bar was 
sufficient to establish prima facie, that the deceased came 
to his death by accident, still it was competent for the appel- 
lant company, under its plea of the general issue, to combat 
this point, and introduce any testimony which tended to show 
the death of the assured was not the result of accidental 
causes, and it was entitled to the benefit of any and all testi- 
mony produced on behalf of the plaintiff which had the like 
tendency. There was testimony having weight in favor of and 
against the position of the plaintiff (appellee) that death oc- 
curred by accident. The plaintiff was entitled to the benefit of 
the presumption that the assured did not take his own life. 
The presumption was not conclusive, but rebuttable. The 
question to be determined by the jury, from the consideration 
of all the evidence (the plaintiff being given the benefit of the 
presumption referred to), was at the close of the testimony, as 
it was at the beginning, did the assured come to his death 
through accidental means? The appellee asserted the affirma- 
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tive of this proposition, and it was indispensable to her right 
to recover her declaration that her position should be sup- 
ported by a preponderance of the evidence: 1 Greenl., Ev. (15th 
Ed.), § 74. note a. The instruction incorrectly cast the onus 
probandi upon the appellant. The case, upon the facts, de- 
manded that the jury should have been accurately advised as 
to the quantum of evidence required to be produced by the 
plaintiff. The error is, therefore, reversible in character. 

It is contended by appellant that the order of the court per- 
mitting the declaration to be amended, wherein the state of 
the pleading to the amended declaration is recited, left the 
general issue the only plea in the cause. The determination of 
this question has no material bearing upon the question upon 
whom rested the burden of proof upon the issue referred to in 
the instructions. The purpose of these special pleas was to en- 
force the stipulation that, if the death of an assured should be 
occasioned by his own wanton act while insane, only premiums 
paid should be recovered. The plaintiff in her declaration 
sought to recover the indemnity named in the policy, not the- 
return of the premiums. The issue raised by her declaration, 
and the plea of general issue filed thereto, was as to the right 
of the plaintiff to recover the indemnity of the policy. In order 
that she might prevail on that issue, it was necessary it should 
appear, from a preponderance of the evidence, that the assured 
came to his death through accidental means. The stipulations 
in the policy, that she should be entitled to the sum paid for 
premiums in the event the assured should come to his death by 
other than accidental means, had no effect to relieve the plain- 
tiff of the burden of establishing her right to recover the indem- 
nity provided by the policy by a preponderance of the evi- 
dence. The judgment of the Appellate Court and that of the 
Circuit Court are reversed, and the cause is remanded to the 
Circuit Court for further proceedings not inconsistent with 
this opinion. Reversed and remanded. 
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COURT OF APPEALS OF KENTUCKY. 


BALDWIN 
v8. 
PHENIX INS. CO.* 


Where the agent had been accustomed to insure the plaintiff, and in the 
course of dealings to charge premiums on his books and give credit for 
the same, a parol agreement to renew a policy on its expiration was valid 
though no policy was issued or called for or premium tendered previous 
to the fire which was two months later. 


J. M. Benton, for Appellant. 
Becxner & Jovertt, for Appellee. 
Paynter, J. 


The question involved in this case is whether a parol agree- 
ment to renew an existing policy of insurance when it shall ex- 
pire is valid. The averments of the petition which we deem 
necessary to consider are substantially as follows: That from 
September 1, 1894, to September 1, 1895, the appellant held a 
policy of insurance in the appellee company, for which he paid 
an annual premium of $20; that the appellee insured him 
against loss by fire to the amount of $800 on a stock of leaf and 
manufactured tobacco, and on September 1, 1895, the appellee, 
through its agent, George W. Strother, issued to him a renewal 
policy, which extended to September 1, 1896, for which he paid 
alike premium as for the first policy; that on April 7, 1896, the 
appellee gave him written permission to remove the tobacco 
covered by the policy to another building, near the one in 
which the tobacco was originally stored; that he removed the 
tobacco to the building where he was permitted to do so by the 
appellee; that Strother is and has been continuously for sev- 
eral vears in charge of the appellee’s business at Winchester, 
and had full authority to make contracts of insurance, and to 
issue policies and renewals of same; that on April 7, 1896, the 
appellee, through Strother, its agent, agreed with the appellant 
that, in consideration of the usual annual premium paid by 
him for the policy of insurance, to wit, $20, his policy was to be 
renewed upon its expiration, September 1, 1896, for a year, 
upon the same terms and conditions as contained in the exist- 
ing policy; that for several years prior thereto appellant had 
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been insuring his property with the appellee and other com- 
panies represented by Strother, all of which insurance had 
been effected through Strother as agent; that Strother, during 
all that time, had never required of appellant payment of the 
premium at the time the policies were issued, but made a 
charge of premiums against him on his books, and afterwards, 
at such times as he desired to collect the premiums from him, 
would present an account for same, and receive payment; that 
because of that course of dealing upon the part of Strother, he 
had not, by September 1, 1896, paid the premium for the re- 
newal of the policy; that he was able and willing to pay the 
premium on the day that the renewal should have been issued, 
and every day thereafter, upon the demand of Strother; that 
Strother failed to issue a renewal policy, as he agreed to do; 
that on the night of November 2, 1896, his stock of tobacco, 
which was insured, was destroyed by fire, resulting in his loss 
in the sum of $469; that he relied upon Strother’s agreement 
to renew the policy: that he did not know that Strother had 
failed to renew it for another year until after the fire had oc- 
curred; that he then tendered the premium of $20, and 
Strother refused to accept it. 

These facts are all admitted by the demurrer to the petition, 
and are assumed to be true. Counsel for appellant and appel- 
lee concede the rule of law to be that parol contracts of insur- 
ance are obligatory. This we understand to be the general 
doctrine. It is insisted that the contract was not completed, 
inasmuch as the premium was not paid or credit therefor given. 
The renewal was to be issued in consideration of $20. So, the 
question is whether the premium should have been tendered on 
the day the renewal policy should have been issued, in order to 
make the contract binding. No time was fixed for the pay- 
ment of the premium, and, in the absence of such a contract, 
the premium would have to be paid on the day the renewal 
policy should have been issued under the contract, unless the 
appellant was excused from paying it then by reason of a course 
of dealing with the agent of the appellee. The appellee’s agent 
had for years been issuing policies of insurance to the appellant, 
and during all these years the premiums were not paid on the 
day the policies were issued or renewals were made. The 
agent made charges upon his books against the appellant of the 
premiums, and when it suited his pleasure he presented the 
account, which was paid. The appellant had the right to rely 
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upon this method of doing business, and presume, in the ab- 
sence of a notice to the contrary, that it would be followed by 
the company with reference to the contract under considera- 
tion. We think this method of transacting the business was, 
in effect, giving a credit to the appellant for the premiums, and 
he had the right to understand that he was getting credit 
therefor, and that he was to pay it upon demand only. In 1 May, 
Ins. (§ 70b), it is said: “A naked oral promise of an insurance 
company’s agent to renew a policy when it runs out is not 
actionable on the agent’s failure to do so. It must be alleged 
that the premium was paid or tendered at the time the old 
policy expired. If this is done, however, damages may be re- 
covered for failure to renew in accordance with an oral prom- 
ise.” The author also says in the same section: “A conversa- 
tion with the agent requesting him to renew, and a promise on 
his part to renew, the policy, do not constitute a renewal where 
no renewal receipt is given, no renewal indorsed on the policy 
or entered by the agent or notified to the company, and no pre- 
mium paid, tendered, or credit arranged.” The doctrine laid 
down by May is not in conflict with the conclusion we have 
reached. He lays down the rule that it is essential to allege 
that the premium was paid or tendered at the time the old 
policy expired. He does not intimate that the necessity of the 
payment or tender could not be waived by express terms, or 
by a course of dealing between the parties. He does not recog- 
nize, however, that, if credit is arranged, it is not essential that 
a renewal receipt should be given, or a renewal indorsed upon 
the policy, or premium paid or tendered in order to make a 
binding contract. Besides, the same author, in section 22a, 
says: “A parol contract of insurance is good, though nothing is 
said about the premium,-where the parties have dealt together 
for several years, and know the rate of premium, and the 
agents have been in the habit of giving the plaintiff credit for 
the premium.” 

It is contended by counsel for appellee that the authorities 
distinguish between verbal agreements for insurance in futuro 
and verbal contracts of insurance in praesenti, and have rejected 
the former, but sustained the latter, character of contracts. 
We concede there is a conflict of authority upon this question. 
If we are correct in the conclusion that it was a completed con- 
tract, of course everything was done which was essential to be 
done to make it obligatory. We see no reason why an insur- 
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ance company cannot, in anticipation of the expiration of a 
policy of insurance, agree that it will issue a new policy at that 
time in consideration of a given sum of money. If the pre- 
mium for the renewal was paid at the time the contract was 
made, it seems to us that no one could contend that it was not 
a valid contract. This being true, then there can be no ques- 
tion as to the right of the appellant to make a contract post- 
poning the payment of the premium. This could be done by 
express contract, or it can be done, as was done in this case, by 
a course of dealing which shows that the parties contemplated 
that credit should be given for the premium, and that it should 
not be paid when a renewal policy was to be issued, but upon 
the demand of the agent. The conclusion we have reached is 
supported by the cases of King vs. Cox (Ark.), and Insurance 
Co. vs. Adler, 71 Ala., 516. In those cases it appeared that the 
contract was made within a few days of the expiration of the 
policies which were to be renewed. Counsel for appellee 
argue that the contracts in those cases were made so near the 
date of the expiration of the old policies the court regarded 
them as contracts of insurance in praesenti. The court in 
those cases did not hold that the contracts were enforcible 
because the contracts for renewal were made but a short time 
before the expiration of the old policies, and, therefore, were 
contracts in praesenti. They simply adjudged that parol con- 
tracts for the renewal of policies, which were made before the 
expiration of the old policies expired, were binding. If a con- 
tract made for the renewal of a policy two or three weeks be- 
fore the expiration of the old policy is binding, we can see no 
reason why the contract made five months before is not equally 
binding. If it is a completed contract, as we believe the one 
under consideration was, it is enforcible. The judgment is 
reversed for proceedings consistent with this opinion. 
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COURT OF APPEALS OF KENTUCKY. 


MacDONALD 
v8. 
GRAND LODGE A. O. U. W. or KEentTUucKy.* 


Where a member who had surreptitiously left home was suspended for non 
payment of dues, and his wife, who had notice of his suspension, and 
that the society refused to accept further payments of assessments, slept 
upon her rights for nine years, and until after she received news of his 
death, she cannot claim any rights as beneficiary under his benefit 
certificate. 

Harvey Myers, for Appellant. 
J. W. Bryan, for Appellee. 

Du Re ts, J. 
Appellant brought suit, alleging that she was the widow of 

Daniel MacDonald, who died in April, 1897; that the appellee, 

which was a benefit society incorporated in this State, had 

issued a policy of insurance upon the life of her husband in 

1882, in her favor, for the sum of $2,000; that in January, 1886, 

MacDonald surreptitiously left home, but that she paid the 

assessments upon the policy until October, 1886, at which time 

appellee refused to receive money covering future assessments, 
and failed and refused to notify her of the levy of any subse- 
quent assessments, which she was at all times ready and will- 
ing to pay. The certificate, which is filed with the petition, 
shows MacDonald io be ‘entitled to all the rights and privi- 
leges of membership in the Ancient Order of United Workmen, 
and to participate in the beneficiary fund of the order to the 
amount of two thousand dollars, which sum shall, at his death, 
be paid to his wife, Marion MacDonald. This certificate is 
issued upon the express condition that said D. MacDonald 
shall in every particular, while a member of said order, comply 
with all the laws, rules, and requirements thereof.” The an- 
swer put in issue the averments of the petition as to the offer to 
pay future assessments, the tender of money to pay same, and 
the refusal to give notice of assessments while the certificate 
was in force. In addition, it pleaded the regulation of the 
order as to assessments; that MacDonald had been suspended 
as a member of the order for nonpayment of the assessments 
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made upon him, and reinstated, twice subsequent to the date 
of his departure,—the payments having been made by his wife, 
—and had been again, on February 28, 1888, suspended, with- 
out reinstatement, for such nonpayment, whereby all his rights 
as a member of the organization were forfeited, together with 
all rights under the certificate of membership. The answer 
also pleaded notice of the final suspension, and failure to pay 
the assessments, on account of which the suspension was 
ordered, or any assessment made thereafter, and total failure 
to apply for reinstatement of MacDonald as a member of the 
organization. The affirmative averments of the answer wec+ 
denied by the reply. At the conclusion of plaintiff's testi 
mony a motion was made for a peremptory instruction for the 
defense, and the court deferred action upon the motion until 
the conclusion of the testimony for the defense, when the mo- 
tion was sustained. Appellant complains that as, under the 
circumstances of this case, the action of the trial court in sus- 
taining the motion must have been based upon the evidence, or 
failure of evidence, on behalf of the plaintiff, there was suffi- 
cient evidence to go to the jury, as the plaintiff testified that. 
after the time she was informed that all assessments had been 
paid up to that date, she received no further notice of assess- 
ments. Counsel relies upon certain cases in which it was held 
that, where a contract of insurance provided for the giving of 
notice of special assessments, or where the amount of such as- 
sessments was uncertain until fixed by the society, a failure to 
pay them would not avoid the policy if the notice required was 
not given. These cases, however, do not apply to the case at 
bar, for plaintiff's own testimony shows that she had notice of 
the suspension, and that the society refused to accept further 
payments of assessments, and slept upon her rights for nine 
years, without the slightest effort to claim any right under the 
certificate, or to obtain a reinstatement of her husband as a 
member of the organization, until after she received news of 
his death. Having received notice to the effect, in substance, 
that she had no longer any rights under the certificate, and 
having acquiesced in that determination for nine years, with- 
out any effort to ascertain or secure her rights, if she had any, 
it is now too late for her claim to be asserted. 
The judgment is affirmed. 








84 Jefferson County (Kentucky) Circuit Court. [Jan., 


LOWER COURT DECISIONS. 


FOREIGN ATTACHMENT. 








Jefferson County ( Kentucky) Circuit Court. 


J. S. FRY & CO. 
v8. 
WM. CRABB, Defendant, aND FIRE ASS’N OF PHILA., Garnishee. 


The defendant, a resident of Indiana, insured his property, situated in that 
State, against loss by fire in the Fire Association of Philadelphia, a corpo- 


ration organized under the laws of the State of Pennsylvania, but doing 


business through agents also in Indiana and Kentucky. A loss having 
occurred, this action was brought in the State of Kentucky by a creditor 
of the defendant, proceeding against the defendant by constructive ser- 
vice of process as a nonresident, and against the fire association as gar- 
nishee, by service of the order of attachment upon its agent in this State, 
upon whom, under our statutes, process may be served to bind the com- 
pany. The indebtedness sought to be attached not being payable here, 
and none of the transactions out of whieh it arose occurring here. 

Held, That the debt sought to be subjected had no situs within this State, 
and that itis not given asitus here by reason of the fire association 
coming here and doing business in this State through an agent, although 
our statutes provide that service of process upon such agent shall bind 
the company. 

Were a judgment to be rendered herein subjecting this debt, the same would 
not constitute a bar to a subsequent action by the defendant against the 
fire association, because this court has neither jurisdiction over the de- 
fendant who has not been served with process and has not appeared, nor 
over the debt which the association owes to the defendant, that debt hav- 
ing no situs within this State. 

Attachment is essentially a proceeding in rem; and where the defendant has 
not been personally served with process and has not appeared, if there is 
no rem within the jurisdiction of the court, the court has no jurisdiction 
whatever. It is otherwise where the defendant has been served with 
process or where he enters his appearance, for then the action becomes 
one in personam. 

Where both plaintiff and defendant are residents of another State, under the 
laws of which the defendant is permitted certain exemptions, the same 
will be enforced here by reason of the law of inter-State comity ; and 
where the defendant has not been served with process and has not appeared, 
the garnishee may make the plea of exemptions in behalf and for the 
benetit of the absent defendant. 


Byron Bacon and H. H. Nerrerrorn, of Louisville, Al/orneys. 


Toney, J. 
The facts are briefly these: J. S. Fry & Co., the plaintiffs in 
this action, are resident merchants of the city of Jeffersonville, 
Ind., and the defendant, William Crabb, is a resident citizen of 
Brownstown, Ind. The defendant, William Crabb, has a fire 
insurance policy upon certain property of his in the State of 
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Indiana, issued by the Fire Association of Philadelphia, acting 
through its agent in Indiana. The goods insured were in In- 
diana. The policy was issued from the home office of the fire 
association, in the city of Philadelphia, and covered the prop- 
erty of William Crabb in Brownstown, in the State of Indiana, 
and was delivered to said Crabb through the fire association’s 
agent at Brownstown. The defendant, William Crabb, sus- 
tained a loss by fire of the property covered by the said policy, 
whereby the Fire Association of Philadelphia, a Pennsylvania 
corporation in the city of Philadelphia, became indebted to 
Crabb, a citizen of Indiana, for the value of the goods so de- 
stroyed. The plaintiffs in this action, J. S. Fry & Co., of Jeffer- 
sonville, Ind., had sold a bill of goods to William Crabb, by 
which said Crabb became indebted to Fry & Co. for the agreed 
price thereof. J. 8S. Fry & Co., of Indiana, came into this State 
and brought this action in the Jefferson Circuit Court against 
William Crabb, of Indiana, their debtor, for the amount of the 
account which Crabb owed Fry & Co., as the purchaser of said 
goods. William Crabb, the defendant, being a citizen and resi- 
dent of Indiana, has never been served with process in this 
case. William Crabb never owned any property in this State, 
real or personal; but the plaintiff, J. S. Fry & Co., effected con- 
structive service upon Crabb, by publication, which, of course, 
could not be made the basis of a personal judgment. The 
plaintiff also had process of garnishment in this suit served 
upon the agent of the Fire Association of Philadelphia, Pa., 
which said agent of the said Pennsylvania company resides 
here in the city of Louisville, and is the agent upon whor. 
under the statutes of this State, process may be served in suits 
against the said fire association. By this garnishment process 
served upon the agent of the Fire Association of Philadelphia 
here in Louisville, the plaintiffs, J. S. Fry & Co., of Indiana, 
seek to subject the chose in action or debt which said Fire As- 
sociation of Philadelphia owes to William Crabb, of Indiana, 
on a policy issued by said company to Crabb upon his property 
at Brownstown, Ind. 

The garnishee, the Fire Association of Philadelphia, under 
the laws of this State, is compelled to designate an agent, upon 
whom process may be served. This fire association does busi- 
ness in most of the States of the Union, and presumably in 
such States under similar laws have as many designated agents 
upon whom judicial process may be served. The question here 
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is whether or not, under the above state of facts the service of 
garnishment by the plaintiff upon the agent of the Fire Asso. 
ciation of Philadelphia has the legal effect of subjecting to the 
plaintiff's claim the money which the Fire Association of 
Philadelphia owes to William Crabb, of Indiana, upon the In- 
diana policy of insurance. It will be observed that none of the 
transactions out of which grew the indebtedness from Crabb to 
Fry & Co. for the purchase of the goods, and the indebtedness 
of the Fire Association of Philadelphia to Wm. Crabb on his 
policy, took place in the State of Kentucky, and that none of 
the parties to this action—plaintiff, defendant or garnishee 
are citizens of Kentucky, and that neither the indebtedness 
from Wm. Crabb to Fry & Co., nor from the fire association 
to Wm. Crabb, was payable in this State. Where is the situs 
of the debt which the Fire Association of Philadelphia owes to 
Wm. Crabb on its policy of insurance, and which said indebted- 
ness is sought to be subjected by this process of garnishment? 
Has the indebtedness of the fire association to Crabb any situs 
in this State, or such a situs as to make it subject to seizure in 
a proceeding in rem instituted by J. 8S. Fry & Co., the process in 
which was served upon the agent of the fire association here in 
Kentucky? If the indebtedness from the Fire Association of 
Philadelphia to Wm. Crabb, of Indiana, upon its said policy of 
insurance upon Crabb’s property in Indiana has a situs here in 
Kentucky by reason of the fire association’s having an agent 
here, then the said indebtedness has a situs in every State in 
the Union where the said fire association has a similar agent. 
The claim or chose in action that Wm. Crabb, of Indiana, has 
against the Fire Association of Philadelphia, under the policy 
which said association issued to him, takes and has its situs 
within the domiciliary jurisdiction of the creditor, Crabb. It 
has no situs whatever in Kentucky, and garnishment upon the 
agent designated by the fire association as its agent here in 
Kentucky, upon whom process may be served, does not im- 
pound, attach or take the said indebtedness of the Fire Associ- 
ation of Philadelphia to said Crabb, because nothing is seized 
by said garnishment. The chose in action is not movable, per- 
sonal property. It is not real property. It is an intangible 
legal right only which Crabb has against the fire association 
under its insurance policy, and which originates a correspond- 
ing legal obligation on the part of the fire association to pay 
the same to Crabb at his home or residence or domicile, or, if 
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the contract expresses otherwise, as it does in this case, at the 
residence or domicile of the fire association, in the city of 
Philadelphia. Thus it will be seen that nothing is within the 
jurisdiction of this court, so far as this claim is concerned. 
Considered as property, this chose in action or claim by Crabb, 
of Indiana, against a Pennsylvania corporation is property out 
of this State, having its location or situs at the domicile of 
Crabb, the creditor of the fire association, which is in Indiana. 
The fact that the Fire Association of Philadelphia has an 
agent in this State for the purpose of service of process does 
not and cannot operate to change the situs of Crabb’s property 
or chose in action in the nature of the claim which he has as an 
Indianan against the Pennsylvania corporations. If, having an 
agent in this State for the purpose of service of process 
changes the situs of the contract rights of Crabb, of Indiana, 
under the policy of insurance against the Pennsylvania cor- 
poration, and fixes it here in Kentucky, the same legal effect 
must be given to such agencies in all the various States of the 
Union where the Fire Association of Philadelphia has its desig- 
nated agents for the purpose of process under the statutes of 
various States. 

An attachement proceeding is essentially a proceeding in 
rem, and where the defendant is not personally served and is 
not before the court, if there is no rem within the jurisdiction 
of the court to be seized, the court has no jurisdiction what- 
ever. The locality and situs of Crabb’s claim against the 
Pennsylvania company does not attach to the jurisdiction 
where such a special agent is designated under the statute, but 
remains where the law fixes it, at the domicile of the creditor, 
Crabb. If Fry & Co., of Indiana, the creditor of Wm. Crabb, 
of Indiana, may resort to attachment proceedings in Kentucky, 
where the fire association has-an agent for the purpose of pro- 
cess, With equal right the said creditor, Fry & Co., could resort 
to courts in any other State in the Union—to California, or 
Maine, Massachusetts, Florida, or Texas—wherever such spe- 
cial agents are designated by the company for the purpose of 
the service of process, and obtain jurisdiction over property 
which never had a situs in such States, and subject Crabb, the 
Indiana debtor, to oppressive and vexatious suits in every such 
State or jurisdiction. Not only this, but such doctrines would 
subject ihe Fire Association of Philadelphia to the possibility 
of a double or triple recovery by garnishment suits against it 
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instituted by different creditors of Crabb in the various and 
different States wherever it had an agent. 

It will not be disputed that, no matter what business a cor- 
poration does in another State, its residence, its habitat, its 
citizenship is exclusively in the State of its adoption. The Fire 
Association of Philadelphia in this case, therefore, has its 
domicile, its residence and its citizenship exclusively in the 
State of Pennsylvania, which created it. And where said 
Pennsylvania corporation owes a debt under a policy of insur- 
ance, Which said policy was issued in Indiana, and which debt 
is payable in Indiana to the policyholder, which is the place 
where the contract was made and was to be performed, and the 
laws of which States are the lex loci contractus of the rights of 
the parties, it seems to me that it is repugnant to reason and 
sound policy to say that such indebtedness, having its situs in 
Indiana, the residence of the creditor of the association, has a 
situs in every State in the Union, and in foreign countries 
where said fire association happens to have an agent under the 
local laws of such States or countries requiring the same for 
the purpose of service of process. 

Real and personal property; that is, chattels, have a situs 
wherever they are located, and are subject to seizure and sale 
for the payment of the debts of the owner thereof. This is 
familiar fundamental law, subject, however, to the qualifica- 
tion that even such property of nonresidents to be subjected to 
the payment of the debts of nonresidents must be after notice 
and an opportunity to such nonresidents to be heard, either by 
actual or constructive service, made in the way the law pre- 
scribes. But the courts of no State or commonwealth can sub- 
ject either real or personal property out of the jurisdiction of 
the laws of the State where such courts are located. Of course, 
where the courts of a State acquire jurisdiction of the persons 
they can, by their decree or judgment, require such parties be- 
fore it to pass title or have their title to property out of the 
State subjected according to the decree of the court. This is 
acting in personam and affecting property beyond the terri- 
torial jurisdiction of the country of the court. The court hav- 
ing acquired jurisdiction of the person will, by its process in 
personam, compel obedience of such persons to its decree by 
attachment and other coercive methods known to chancery 
practice. But where the proceeding is essentially a statutory 
proceeding in rem, as attachments and garnishments are, the 
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rem must be within the jurisdiction of the court issuing the 
process. Otherwise, unless the owner of the rem is subject to 
the jurisdiction of the court, no decree or judgment can affect 
the rem. This difference between chattels which are tangible, 
visible and movable personal property, and their situs upon the 
one side, and the situs of intangible property, such as choses in 
action, bonds, notes, interest and corporate stocks, and such 
like, is well presented in the case of Douglas vs. Phoenix Ins. 
Co. (138 N. Y., 209), cited also in 20 Lawyers’ Reports Annotated, 
118. It isa fundamental and well-established doctrine, settled 
by all the decisions, that the situs of debts and legal obliga- 
tions is at the domicile of the owner of said debts and obliga- 
tions; that is, of the creditor. 

Applying these propositions to the case at bar, we find that 
the Fire Association of Philadelphia in this case, which owes 
William Crabb the money under the said policy hereinbefore 
referred to, is a resident of Pennsylvania, and is not a resident 
of Kentucky, and has no domicile within this State, but has its 
domicile in Pennsylvania; and Crabb, the creditor of the fire 
association, has his domicile in Indiana and is a resident of that 
State, and the situs of the debt which the fire association owes 
him upon the policy of insurance is at Crabb’s domicile; to wit, 
in the State of Indiana, and having its situs there, it has no 
situs in Kentucky, and never existed in Kentucky for the pur- 
pose of seizure under judicial process or otherwise: The fact 
that the Fire Association of Philadelphia has an agent here in 
Kentucky for the purpose of service of process does not change 
the domicile of said fire association or its citizenship, habitat 
or residence. Having an agent here upon whom process may 
be served by its own consent, said association will be bound by 
any judgment against it rendered upon service of process on 
the designated agent, but it remains all the same as before 
stated, a resident of the State where it was incorporated; to 
wit, of the State of Pennsylvania. Having an agent here in 
the State upon whom the service of process may be executed, 
subjects the said fire association to the jurisdiction of the 
courts of this State in all suits brought against it upon its legal 
liability to citizens in this State, but does not change the situs 
of a chose in action which said association of Philadelphia 
owes a citizen of another State, say of Florida or Indiana, so as 
to make such debt liable to process of garnishment in this 
State. . 
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Should this court render a judgment in this case subjecting 
this property, having neither jurisdiction over Crabb, the de- 
fendant in this action, who is a citizen of Indiana, and who has 
never been served with process, nor jurisdiction for the pur- 
poses of garnishment or attachment of the debt which said as- 
sociation owes to Crabb, such judgment would not be a bar to 
a subsequent action by Crabb against the fire association on 
said policy because the rem subjected in this court is not sub- 
ject to its jurisdiction. 

The foregoing views are settled by the overwhelming weight 
of authority in this country. The following cases are directly 
in point, and have been collated and admirably presented in a 
brief by the learned counsel for the fire association on this sub- 
mission: Swedish-American National Bank vs. Bleecker, 75 N. 
W. Rep., 740; same case in 42 Lawyers’ Rep., Anno., 283; Na- 
tional Bank of Wimgton and Brandywine vs. Fertick; Liver- 
pool & London & Globe Ins. Co., garnishees, 44 Lawyers’ Repts., 
Anno., 115; Everett vs. Walker; Mutual Life Ins. Co., gar- 
nishee, 36 Pefe. Reptr., 616; Reimers vs. Seatco Mfg. Co., 70 
Fed. Rep., 573; same case, 30 Lawyers’ Rep., Anno., 365; Doug- 
las vs. Phoenix Ins. Co., 188 N. Y., 209, supra; same case, 2 
Lawyers’ Repts., Annotated, 118; State Tax on Foreign Held 
Bonds, 15 Wall., 300; L. & N. Railroad Co. vs. Nash, by the Su- 
preme Court of Alabama, found in 41 Law. Rep., Anno., 331; L. 
& N. Railroad Co. vs. Dooley, 78 Ala., 524; N. J. Sheep & Wool 
Co. vs. Traders’ Deposit Bank, 20 Ky., L. R., 565. 

There is another view of this case that should not be over- 
looked. It is this: This indebtedness of the Fire Association of 
Philadelphia to William Crabb cannot be subjected in the 
State of Indiana to the claim of J. 8S. Fry & Co. because Wil- 
liam Crabb, as the record discloses, is entitled to claim the 
same as exempt from execution, garnishment, etc., under the 
exemption laws of the State of Indiana. The Fire Association 
of Philadelphia has an agent in Indiana, as it has one in the 
State of Kentucky, but the plaintiffs, J. S. Fry & Co., have left 
the State of Indiana, which is their residence and the residence 
of the debtor, Crabb, and have come into Kentucky and re- 
sorted to the courts of this State upon the theory that Crabb, 
the defendant, could not claim the benefit of the exemption 
laws of Indiana in this State. Crabb, as stated above, is not 
before the court, has not entered his appearance for the pur- 
pose of claiming the benefit of the exemption laws, but the gar- 
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nishee, the Fire Association of Philadelphia, in its response 
sets up the facts, and the question is, from this point of view, 
can the garnishee plead the exemptions of Indiana for the 
benefit of the defendant, Crabb, or rather invoke for Crabb’s 
benefit the law of inter-State comity, which, if Crabb himself 
were to invoke, would be administered for his benefit in the 
courts of Kentucky? I think that the garnishee may interpose 
this plea or defense in behalf of Crabb, the Indiana debtor: 
Clark vs. Averill, 31 Vt., 512; Mull vs. Jones, 33 Kas., 112; 8. 
Humphrey’s Reports, 186. 

Nor do I think that the courts of a sister State, as Kentucky, 
should lend their aid to citizens of a neighboring State who re- 
sort to the courts of this State, for the purpose of evading the 
beneficent exemption laws of their own State, particularly 
when such conduct on the part of a creditor of Indiana coming 
into Kentucky or any other State to evade the exemption laws 
of Indiana is made a misdemeanor by the laws of Indiana. 

For the foregoing reasons I hold that the response of the 
Fire Association of Philadelphia is sufficient, and the demurrer 
thereto by J. S. Fry & Co. is overruled; and as the said fire 
association has paid the money which it owes Crabb into court 
under a rule, leave is hereby given for it to withdraw the same 
at once if it so desires. 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where for special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, and are 
not intended as digests, nor for citation. 


Lex Loct.—AgGency or Broker. 

In the case of Commonwealth Mut. Fire Ins. Co. vs. Fair- 
bank Canning Co., decided by the Supreme Court of Massachu- 
setts, March 31, 1899, a broker in Illinois who, by agreement 
with the manager of a company in Massachusetts, forwarded 
applications to the company setting forth the agreement sub- 
ject to the company’s approval, and was paid a commission 
from the premiums by the manager, received the policies from 
the company and delivered them to the insured. It was held 
that the broker was not acting as the agent of the company, 
and that the policies were Massachusetts contracts, which 
were not affected by the fact that the broker was violating the 
laws of Illinois. 

InteGAL Bustness. 

Claimants sold a bottling plant and stock to the plaintiff, 
taking in exchange promissory notes, a part of which secured 
by chattel mortgage on the property remains unpaid, and were 
in consideration of machinery, ete., and not of intoxicating 
liquors whose sale was illegal. It was held in Amey vs. Gran- 
ite State Fire Ins. Co., decided by the Supreme Court of New 
Hampshire, March 13, 1896, that mere knowledge of claimants 
that the property was to be used for an illegal business did not 
avoid the notes, and insurance by plaintiffs for the benefit of 
the mortgagee, as interest might appear, was payable to the 
latter where the liability was in excess of the insurance. 


AssIGNMENT REPRESENTATION. 

In the case of Union National Bank, of New Orleans, vs. 
Manhattan Life Ins. Co., decided by the Supreme Court of 
Louisiana, June 22, 1898, the following syllabus was prepared 
by the court:— 
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“One applying for life insurance stated in his application 
for a policy that he had never, at any time prior, applied for 
a policy of insurance on his life and been rejected. This 
was not true. He had applied and had been rejected, not on 
account of ill health or unsoundness of any kind, but because 
of his unusual request in regard to his age. 

“But it further appears that the insurance was taken for 
the security of a creditor of the insured, and this to the 
knowledge of the company; that all the premiums paid were 
paid by the creditor, amounting to more than $3,000. The 
company had at hand, or within its reach, evidence of the 
representation, which consisted in failure to disclose that he 
had been rejected for the reason that he had asked to be per- 
mitted to insure as being 50 years of age, though he was 51 
vears of age. It does not appear that the assured intended 
to deceive. There was no motive for deception when his 
application was made to defendant for a policy. If the offi- 
cers did not consult the record of rejections for some time 
after insurance, they failed to prove that they had no notice 
to disprove the prima facie evidence of notice admitted. 
Later, the medical examiners of the defendant having been 
notified of the rejection, no steps were taken to inform the 
creditor and cancel the policy, or to allow the holder of the 
policy to protect itself against loss. Held, That the de- 
fendant company is estopped as against the third person in 
good faith. 

“The company cannot, after it has assented to an assign- 
ment, set up in defense to an action by the assignee, or sus- 
tain, the defense it presented. 

“It should, within a reasonable time after it found out 
that the assured had not properly answered questions pro- 
pounded, have informed the holder of the policy. It was a 
duty of the company to give notice to the holder of the 
policy. 

“The knowledge of the agents and officers of the corpora- 
tion regarding business in their charge is notice to the com- 
pany; otherwise, save with its consent, a corporation would 
never be bound by notice of any sort.” 

On Rehearing. 

“If an insurance company knew at the time it issued a 
life policy that the answer of the insured that he had not 
previously applied to another company for insurance, and 
been declined, was not true, and still saw fit to favorably 
consider the application, it cannot afterwards deny liability 
on the policy. 

“Tf, at the time it issues the policy, the company does not 
know of the untruthfulness of the answer of the insured, but 
subsequently acquires the knowledge, and yet, thereafter 
accepts payment of a premium due on the policy, this act 
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constitutes evidence of an election on its part to continue the 
policy in force. 

“Tf, after the policy has issued, and after two payments of 
premiums upon it, besides the initial one, have been made, 
knowledge of the fact of the false answer as to other insur- 
ance is brought home to the company, and it inquires into 
the same, and learns from the other company the grounds 
for its rejection of the applicant, and the insurer then, not- 
withstanding, permits nine months to elapse without exer- 
cising its right to declare the policy void, and this continues 
down to within a few days of the time when the fourth pre- 
mium would be due, after payment of which the policy on 
this ground would become incontestable, and this condition 
of things ends only by the death of the insured, the company 
by its conduct places itself in a position where it cannot suc- 
cessfully impeach the policy for breach of the warranty.” 


UnpisctoseD INcUMBRANCE. 

In Insurance Co. of North America vs. Wicker et al., de- 
cided by the Civil Court of Appeals of Texas, Nov. 18, 1899, the 
policy provided that it should be void if the property was en- 
cumbered by a chattel mortgage. The insured borrowed 
money on a second chattel mortgage in order in part to pay off 
a mortgage already subsisting. The property was then in- 
sured, and assigned to the second mortgagee. But the com- 
pany had no knowledge of the first mortgage. The insurance 
had subsisted about twenty hours before the first mortgage 
was actually paid. It was held that the policy was avoided by 
the first mortgage. The second mortgage could not be regarded 
as a mere renewal of the first. 
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NOTES OF RECENT CASES. 





Brief statements of some of the more important insurance points discussed 
in recent cases which have not yet appeared in the pages of the Journal. 





Mutual Life Ins. Co. vs. Hill: United States Circuit Court of 
Appeals, the right to recover where premiums have been in default, 
and failure to notify under the laws of New York, has occurred, is 
discussed. 


German American Ins. Co. vs. Paul: Supreme Court of Indian 
Territory discusses the effect of concealment as evidence of fraud. 


Sullivan vs. Metropolitan Life Ins. Co.: Supreme Judicial Court 
of Massachusetts declares that there is no privity between the ben- 
eficiary and the company where the premiums were paid, and the 
policies taken out without her knowledge. 


Sanford vs. Orient Ins. Co.: Supreme Judicial Court of Massa- 
chusetts discusses the powers of an agent in connection with an 
oral contract to insure. 


National Life Association vs. Berkeley: The Supreme Court of 
Virginia considers the effect of deferred premium on the claim for 
loss, and also the insurable interest of members of an unincor- 
porated company in property conveyed to it. 


Independent Order of Foresters vs. Keliher: Supreme Court of 
Oregon discusses the effect of non-compliance with its rules by a 
member of a beneficial association. 


Gordon vs. United States Casualty Co.: The Court of Chancery 
Appeals of Tennessee discusses what constitutes total disability for 
carrying on business. 


McGowan vs. Supreme Court of Independent Order of Foresters: 
Supreme Court of Wisconsin considers the question of evidence as 
to health of the insured. 


Doten vs. Atna Ins. Co.: Supreme Court, Minnesota, discusses 
the effect of vacancy in case of statutory provision regarding same. 


Moore vs. Continental Ins. Co.: Court of Appeals, Kentucky, 


considers the effect of demanding payment on overdue premium 


notes upon the forfeiture of the policy. 
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Robinson, executor, vs. North British & Mercantile Ins. Co.: The 
Court of Appeals of Kentucky discusses a similar question as in 
the case of Moore. 


Pacific Mutual Life Ins. Co. vs. Waiker: The Supreme Court of 
Arkansas considers the effect of an order for wages as a payment 
of premium in case of accident insurance. 


Polish Roman Catholic Union vs. Warezak: The Supreme Court 
of Illinois discusses the power of suspending its members by a 
benevolent society which is made up of subordinate branches. 


Ryan vs. Mutual Reserve Fund Life Ins. Co.: The United States 
Circuit Court of Iowa holds that the refusal to pay a mortuary call, 
and notification of abandonment of contract, terminates insurance 
regardless of the legality of the assessments. 


Davis vs. Adtna Mutual Fire Ins. Co.: The New Hampshire 
Supreme Court declares that information as to proximity to a 
railroad is material. 


Smith vs. Aitna Life Ins. Co.: The Supreme Court of New Hamp- 
shire holds in case of a wife’s policy, payable in the event of her 
death to their children, that the interest in case of such death 
vested in the children. 


AXtna Life Ins. Co. vs. Clough: Supreme Court of New Hamp- 
shire holds that a wife’s policy, payable in case of her death to 
their children, does not make the children of a subsequent wife 
beneficiaries. 


Preferred Accident Ins. Co. vs. Stone: Supreme Court of Kan- 
sas holds the acceptance of premiums by an agent to bind contract, 
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SUPREME COURT OF TEXAS. 


SEIDERS " 
v8. 


MERCHANTS’ LIFE ASSOCIATION OF THE UNITED STATES.* 


The insured in Texas represented in his application that he had never been 
rejected by any other company, and stipulated that if his statements 
were false, or he should use alcoholic liquors to excess, the company 
should not be liable for the amount of the insurance. His representa- 
tions were false, and he afterwards used liquor to excess. The statute of 
Missouri, where the home office of the company was located, provided 
that no misrepresentation should avoid the policy unless it contributed to 
the death. The misrepresentation did not so contribute. 


Held, That where the policy and the premiums were made payable at the 
home office, although the contract was made in Texas, its legal effect will 
be determined by the statutes of Missouri in the absence of evidence that. 
the parties contracted with reference to the laws of Texas. 


Held, That a statutory requirement compelling the appointment of an agent 
to accept service does not make Texas the place of performance. 


Held, That the statute of Missouri was broad enough to include assessment 
associations. 


Held, That the statute of Texas requiring deposits from companies of foreign 
countries, and of States requiring deposits of Texas companies, does not 
require a deposit from companies of other States which do not themselves 
require deposits. 


Z. T. Futmore, for Piaintiff in Error. 
Fiser & Miter, for Defendant in Error. 
Browy, J. 

The plaintitf sued the defendant upon a policy of life insur- 
ance upon the life of her husband, P. W. Seiders, for the sum of 
$3,000. The defendant pleaded, among other things, that the 
deceased, in his application for insurance, represented and 
warranted that he had never made application for insurance to 
any other company which had been rejected, and that the said 
representations were false in fact. The plaintiff replied, set- 
ting up the law of the State of Missouri, hereafter copied in the 
statement of the case. The trial was had before the district 
judge, who filed conclusions of fact, of which we make the fol- 
lowing condensed statement: The defendant was incorporated 
under the laws of the State of Missouri, and has its principal 
office in the city of St. Louis, in that State. On the 28th day of 
September, 1897, it was doing business in the county of Travis, 
and State of Texas, through its resident agent, W. A. Elder, 


* Decision rendered, Jan. ui, 1900, 
VoL. X XIX.—7. 
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who was authorized agent and district manager for the cor- 
poration. On that day, P. W. Seiders, who was the husband 
of the plaintiff, and resided in Travis county, made application 
to the company, through Elder, its agent, for a policy of insur- 
ance on his life in the sum of $3,000. Seiders was examined by 
the defendant’s medical examiner. The application was signed 
by Seiders, and delivered to Elder, in Travis county, to be for- 
warded to the defendant’s home office, in St. Louis. The ap- 
plication contained the following questions and answers: 





“(16) Did any life insurance organization ever reject your 
application? Ans. Yes. Postpone? Ans. No. Change 
plan? Ans. No. Or reduce amount applied for? Ans. No. 
If so, give name of each, and when. Ans. Provident, $1,000, 
July, 1897.” ‘(19) Was any policy ever issued upon your 
life which was afterwards canceled by company or associa- 
tion which issued it? Ans. No.” ‘(45) Do you use ardent 
spirits, wine, or malt liquors? Ans. Yes.” (46) If so, what 
kind, and largest quantity in any day? Ans. One glass of 
beer, and not regularly. Sometimes two months without 
any.” 

The application also contained a clause by which the insured 
agreed that, if he had made any false or fraudulent statements 
in his application, or should use alcoholic or malt liquors in ex- 
cess of the “present use,” as stated, the association should be 
released from the insurance, and liable only to an amount 
equal to the actual reserve on the said policy. Upon the re- 
ceipt of the application at the home office in St. Louis, the de- 
fendant, on the 2d of October, 1897, duly executed under its 
seal a policy, which contained these provisions :— 

“The Merchants’ Life Association of the United States, 
* * * jin consideration of the first annual premium of 
$64.05, the written and printed application for this policy, and 
the payment of all premiums as stated in the insurance plan 
indorsed hereon, which application and plan are hereby 
made a part of this contract, does promise to pay to Mary 
Seiders, wife of the insured, at the office of the association 
in the city of St. Louis, State of Missouri, $3,000, within 
thirty days after receipt and approval by it of satisfactory 
proofs of the death of Pinkney W. Seiders, Austin, Texas.” 
The policy, being executed by the defendant company, was 

mailed by it in St. Louis to W. A. Elder, its agent in Austin, 
Tex., and by him delivered to Pinkney W. Seiders, in Travis 
county, Tex., October 4, 1897, when Seiders paid Elder $16.02 
in cash and executed three promissory notes, each dated “St. 








PETE 5 AP OL 


Ns Sei ate caste as pyar! 


ia 





af 
a 
Be 
. 
s 
i 
by 
{ 

¥ 


seb ib gctea eS 


eae 





1900 ] Seiders vs. Merchants’ Life Ass'n of the United States. 99 


Louis, Mo., Oct. 1, 1897,” for the sum of $16.01 each, payable to 
defendant company, or order, at its home office, in St. Louis, 
in three, six, and nine months, respectively, from date. The 
cash payment and the notes constituted the first annual pre- 
mium, amounting to $64.05. The cash and the notes were for- 
warded by Elder to the defendant, at its home office. The first 
and second of the notes were paid by Seiders to Elder in Travis 
county, Tex., as they fell due. Pinkney W. Seiders died April 
11, 1898, and proofs of his death were duly forwarded to the 
defendant on May 1, 1898, and payment of the policy de- 
manded, which was refused, and suit brought. Before signing 
the application for this policy, Seiders had applied to the New 
York Life Ins. Co. for a policy of insurance, and also to the 
Provident Life Ins. Co., and in each case his application had 
been rejected. His answers to the questions upon this point 
were untrue. Before signing the application, Seiders had pro- 
cured a policy from the Mutual Life Ins. Co. of New York, 
which was afterwards canceled. After the execution and de- 
livery of the said policy sued upon, Seiders did use alcoholic 
and malt liquors in excess of the amount stated in his applica- 
tion. 

The following is an extract of the statute of the State of Mis- 
souri in force when this contract was executed and at the time 
of the death of Seiders :— 

“No defense based upon misrepresentations made in ob- 
taining or securing a policy of insurance on the life or lives 
of any person or persons shall be deemed material, or render 
the policy void, unless the matter misrepresented shall have 
actually contributed to the contingency or event on which 
the policy is to become due or payable, and whether it so con- 
tributed in any case shall be a question for the jury.”—Rev. 
St., § 5849. 

None of the facts misrepresented in the application contrib- 
uted to the death of Pinkney W. Seiders. The trial court 
found that $300 was a reasonable fee for the services of plain- 
tiff’s attorney in bringing this suit; that the annual premium 
amounted to $64.05, of which sum $48.04 and $1 interest has 
been paid in cash, and a note for $16.01, which cash payment 
and note were tendered into court by the defendant. The trial 
judge entered judgment against the plaintiff, which was af- 
firmed by the court of civil appeals. 

The question in this case is, does the law of the State of Mis- 
souri apply to this contract? If it does, the plaintiff was en- 
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titled to recover, and the judgment must be reversed; if it does 
not, then the judgment must be affirmed. The defendant in 
error insists that the contract of insurance was made in Texas, 
and must be governed by the laws of this State. The plaintiff 
in error, contends: (1) That the life association, being a cor- 
poration created by the laws of the State of Missouri, its con- 
tract, though made in Texas, must be construed by the statute 
of the State of Missouri, which was pleaded and proved; (2) 
that the contract is to be performed by the defendant in error 
in the State of Missouri, and must be interpreted by the laws 
of that State. We are not inclined to hold that a corporation 
created by the laws of another State brings with it into this 
State the general statute laws of the State of its creation, but, 
in view of our conclusion upon another point, it is not neces: 
sary to decide the question. Conceding that the contract of 
insurance was made in Texas, it is made payable at the home 
office, in the State of Missouri, and all premiums are likewise 
made payable there. It does not provide for any act to be 
done elsewhere by the company. A tender of the money at the 
home office would have been valid. Unless there be something 
in the circumstances which indicate that the parties contracted 
with reference to the laws of Texas, the legal effect of the con- 
tract must be determined according to the laws of the State of 
Missouri: Story, Const. Law, § 280, note a; Andrews vs. Pond, 
13 Pet., 65; Junction R. Co. vs. Bank of Ashland, 12 Wall., 226; 
Lewis vs. Headly, 36 Il]., 4883; Bank vs. Hall, 150 Pa. St., 466; 
Ryan vs. Railway Co., 65 Tex., 13. The case of Junction R. 
Co. vs. Bank of Ashland involved a question very similar to 
this. The railroad company issued its bonds in the State of 
Indiana, payable in the State of New York, bearing 10 per cent 
interest, and sold and delivered them in the State of Ohio. The 
rate of interest in the State of New York was less than 10 per 
cent, and it was claimed by the railroad company that the 
bonds, being payable in New York, were usurious and, there- 
fore, void, under the laws of that State; but the Supreme Court 
of the United States, in the case cited, held that the law of 
New York, the place of performance, governed, and that by the 
law of that State, a corporation could not plead usury, and, 
therefore, the bonds were not invalid on that account. Bank 
vs. Hall, cited above, involved the construction of a written 
contract made between parties in the State of Pennsylvania, 
whereby certain individuals agreed to furnish to another a cer- 
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tain amount of money with which to carry on a business in the 
State of New York, the profits of the business to be divided 
among them. The person to whom the money was to be fur- 
nished, in the course of the business provided for contracted a 
debt in his individual name, and suit was brought in the State 
of Pennsylvania to enforce it against all of the parties to the 
written agreement as partners. The Supreme Court of Penn- 
sylvania said “If this were a Pennsylvania contract, the ques- 
tion would be answered in the negative by the act of April 6, 
1870. But, although made in this State, it was to be executed 
in the State of New York. Such cases are stated by approved 
text writers to be an exception to the general rule that the lex 
loci applies in respect to the nature, obligation, and construc- 
tion of contracts. That exception is thus stated by Judge 
Story: ‘But, where the contract is either expressly or tacitly 
to be performed in any other place, the general rule is in con- 
formity to the presumed intention of the parties that the con- 
tract, as to its validity, nature, obligation, and interpretation, 
is to be governed by the laws of the place of performance.’ 
Chancellor Kent, after stating the exception in substantially 
the same terms, adds that it is more embarrassed than any 
other branch of the subject (the lex loci) by distinctions and 
jarring decisions. But, whatever conflict of authority there 
may be in respect to the exception, all agree that matters con- 
nected with the performance of a contract are regulated by the 
law prevailing at the place of performance.” Under the rule 
so clearly stated in these two cases, the interpretation of this 
contract—that is, the effect to be given to the warranties of 
Seiders—is to be determined by the laws of the State of 
Missouri. 

Counsel for the defendant in error claim that, because the 
aw of this State requires that the defendant corporation 
should, as a condition precedent to doing business here, estab- 
lish an office, and appoint an agent upon whom service of pro- 
cess could be had, this contract is to be performed in the State 
of Texas. The effect of the law upon this subject is simply to 
provide that, in case the insurance company shall fail to per- 
form its contract by paying the insurance, the insured, who 
lives in Texas, may maintain an action here for its enforce- 
ment; but this does not change the contract, nor provide that 
the performance shall be by the company in this State. Per- 
formance is the doing of that which the contract enjoins, not 
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the enforcement of it by law. The provision of our statutes 
simply puts a foreign corporation doing business in this State 
upon the same footing as an individual citizen of another State 
would be, under like circumstances; that is, if found here, the 
individual might be sued, and process served upon him, but the 
corporation could not be, except under such provisions as our 
statutes contain, because there would be within this State no 
officer upon whom process could be served so as to make the 
judgment binding upon it. 

Counsel assert that the statute of Missouri, as proved, does 
not apply to the policy sued upon, because the insurer is an as- 
sessment association. The court did not find it to be such, and 
we cannot say from the record that it belongs to that class. 
Besides, the terms of the law proved are broad enough to em- 
brace such policies, and the provision of the statute under 
which the exemption is claimed has not been proved. While 
this court would usually follow the construction placed by the 
supreme court of a sister State upon a statute proved to exist 
there, its existence cannot be proved by producing the opinion 
which construes it. 

It is suggested in the argument that, under the laws of this 
State provision is made for a deposit to secure the payment of 
such policies, but the statute upon that subject does not apply 
to corporations created by the laws of any State of the United 
States, but those organized under the laws of foreign countries, 
except where the laws of the State under which the corpora- 
tion seeking to do business in Texas is created, require a like 
corporation created under the laws of our State to make a de- 
posit of securities, in which case our statute requires the same 
of the corporations of that State: Rey. St., art. 3066. Itis a 
well-established rule of construction applied to this character 
of contracts, that courts will construe them so as to prevent a 
forfeiture of the rights of the insured, if it can be done con- 
sistently with the terms of the policy and the law, and in case 
of doubt the contract will be construed most strongly against 
the insurance company. Under this rule the court would, if 
there were doubt upon the subject, presume that the contract 

yas made with reference to the laws of the State of Missouri, 
by which the rights of the insured would be protected. The 
terms of the policy which are invoked to prevent a recovery are 
harsh, demanding “the pound of flesh” because of misrepre- 
sentations which caused no injury, and are not entitled ot en- 
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forcement .except in obedience to the mandate of the law. 
Under the statute of the State of Missouri, the representation 
made by P. W. Seiders, although false, did not have the effect 
to avoid the policy, because the matter misrepresented did not 
contribute to his death, and the District Court erred in not 
entering judgment for plaintiff. This court, proceeding to en- 
ter such judgment upon the findings of fact filed by the judge 
of the trial court as that court should have rendered, it is 
ordered that Mary Seiders recover of the Merchants’ Life Asso- 
ciation of the United States-the sum of $3,000, with 6 per cent 
interest from June 1, 1898; also the sum of $300, reasonable 
attorney’s fees, with 6 per cent interest from this date, and all 
costs. 


COURT OF APPEALS OF NEW YORK. 


SOLOMON 
vs. 
CONTINENTAL FIRE INS. CO. or City oF NEw York.* 


The referee decided that the provision requiring immediate notice of loss had 
been sufficiently complied with, and the judgment entered had been af- 
firmed by the court. 


Held, That an appellate court will not overrule the finding, because it does 
not separately state the facts found. 


Held, That where the policy was ina safe which was not recovered from the 
fire for six days, and the policy was not discovered until about fifty days 
after the fire, because it had accidentally fallen on the floor behind a case 
of pigeonholes, and the assignee of insured had no memorandum ot the in- 
surances, and the company had notice within three days of the discovery, 
this would not, as a matter of law, be held not to be within a reasonable 
time, where the insurer had had actual notice of the loss at the time of 
its occurrence. 


Wituiam C. Truitt and Micnaret H. Carpozo, for Appellant. 
ApraM Kune, for Respondent. 
Martin, J. 

This action was to recover upon a fire insurance policy is- 
sued by the defendant to the plaintiff’s assignors, and, with its 
consent, transferred to the plaintiff. The defense was based 
upon the single ground that the plaintiff omitted to give the 
notice of loss required by its policy. It was a New York stand- 
ard policy, and contains the following provisions :— 

“Tf fire occur the insured shall give immediate notice of 
any loss thereby in writing to this company. * * * No 





* Decision rendered, Nov. 21, 1899. 
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suit or action on this policy for the recovery of any 

claim, shall be sustainable in any court of law or equity until 

after full compliance by the insured with all the foregoing 
requirements.” 

The issue arising upon this defense was tried before a ref- 
eree, who decided that, under the facts and circumstances dis- 
closed by the evidence, the defendant received sufficient notice 
of the loss, within the requirements and conditions of the 
policy. As the decision of the referee does not state sepa- 
rately the facts found by him, and as the judgment entered 
thereon has been affirmed by the Appellate Division, upon this 
appeal all the facts warranted by the evidence, and necessary 
to support the judgment, are presumed to have been found: 
Amherst College vs. Ditch, 151 N. Y., 282. 

The circumstances which surrounded the plaintiff after the 
loss were unusual and peculiar. He was an assignee of the 
parties originally insured, and the defendant’s consent to the 
transfer of the policy to the plaintiff was not obtained by him 
personally, but by another. There were many other policies 
upon the property. Under the evidence the referee was justi- 
fied in finding that the plaintiff had no knowledge of the con- 
tents of the policy in question, and that he obtained neither the 
policy, nor any information that notice of loss was required by 
its provisions, until the last week in January, 1894, which 
ended on the 31st day of that month, or until about 50 days 
after the fire, and 3 days before the date of the notice. This 
notice was received February 6th, as appears by a letter from 
the defendant to the plaintiff. A Sabbath intervened between 
the date of the notice and its receipt by the defendant. The 
fire occurred upon the 16th day of December, 1893. The policy 
was upon a stock of merchandise consisting principally of fur- 
niture. The building containing it was totally destroyed. The 
defendant was apprised of the destruction of the building and 
its contents upon the morning of the fire, through a printed 
notice left with it by the committee of the fire patrol. This 
notice disclosed that the entire building was destroyed, and 
that it was occupied for furniture and storage. At the time of 
the fire the policy in suit was in a safe in the building de- 
stroyed. The safe was removed from the ruins about six days 
afterwards, but the plaintiff was unable to open it. It was 
then taken to the manufacturer for that purpose. When finally 
opened it was evening, and dark. Its entire contents, which 
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consisted of a great number of books and papers, were at once 
removed and placed in a vault in the building where the plain- 
tiff had his office. On the following morning he searched for 
the policy in the vault and among his papers, but was unable 
to find it, as it had fallen to the floor, behind a case of pigeon- 
holes, where it was subsequently found. It was not until the 
last week of January, and, as one witness testified, about 50 
days after the fire, that the policy was found. The plaintiff 
had no books or papers in his possession which disclosed the 
names of the companies which had policies upon the property 
in question, and had no knowledge of the defendant’s policy or 
of its requirements. While there was a conflict in the evidence 
bearing upon the question of the plaintiff’s knowledge of the 
existence of this policy and its provisions, and in regard to his 
ability to obtain it, still, whether he had such knowledge or 
was able to obtain it earlier was; under the evidence, a ques- 
tion of fact to be determined by the referee. It is obvious that 
the plaintiff could have had no purpose in delaying to serve the 
notice of loss beyond the time when it could be reasonably ac- 
complished. If the plaintiff exercised due diligence in seeking 
to obtain the policy, and in seeking for the information which 
would enable him to give the required notice, and he was un- 
able to obtain it until 3 days before the date of the notice, and 
6 days before it was received by the defendant, it can hardly be 
held, as a matter of law, that the service of the notice was in- 
sufficient or too late under the requirements of the policy. 
Whether, under all the circumstances, immediate notice was 
given, within the meaning of the policy ,when fairly construed, 
was the question to be determined in this case. The word “im- 
mediate,” like “forthwith,” does not mean instantly, but imme- 
diate notice is notice within a reasonable time. In determin- 
ing what was a reasonable time, it was necessary for the referee 
to take into consideration the situation of the plaintiff, and 
all the circumstances by which he was surrounded. If 
they justified him in finding that the plaintiff used due dili- 
gence in discovering the policy, in ascertaining what it re- 
quired, and in preparing and serving the notice of loss, then 
the referee was justified in determining that the notice was 
sufficient under the provisions of the policy. 


May, in his work on Insurance, in effect says that, if the no- 
tice is required to be immediate, the requirements will be met 
if it is given with due diligence under the circumstances of the 
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‘ase, and without unnecessary and unreasonable delay, of 
which the jury are ordinarily the judges. In O’Brien vs. In- 
surance Co. (76 N. Y., 459) the policy provided that the assured 
should forthwith give notice to the company of the fire, and as 
soon after as possible render a particular account of the loss. 
The fire occurred March &, 1876; the affidavit to the proofs of 
loss was sworn to April 18, 1876; they were served May 16, 
1876; and it was held that the omission to serve the proofs at 
an earlier period was not an absolute bar to a recovery, but 
that the question whether the delay was unreasonable or not 
was one of fact for the jury. In Carpenter vs. Insurance Co. 
(135 N. Y., 198), where proofs of loss were not served until 115 
days after the fire, it was held that the plaintiff was required 
to serve them within a reasonable time, and that the question 
whether that was a reasonable time was a question of fact, and 
properly submitted to the jury. In Griffey vs. Insurance Co. 
(100 N. Y., 417) it was held that, under the provision of a policy 
requiring the insured to forthwith give notice of loss, it was 
enough if he acted in the matter with diligence, and gave the 
notice without unnecessary delay, and that the question 
whether the delay was or was not unreasonable was one of fact 
for the jury. In New York Cent. Ins. Co. vs. National Protec- 
tion Ins. Co. (20 Barb., 468, 475), where the notice was required 
to be served forthwith, in determining the effect of that provi- 
sion it was said: * This provision has never been construed lit- 
erally to require notice on the day. It has always been held 
that due diligence under all the circumstances was all that was 
required:” Inman vs. Insurance Co., 12 Wend., 452. The Cen- 
tral Ins. Co. Case was reversed (14 N. Y., 85) upon another 
ground, but was subsequently cited upon this question with 
approval in Bennett vs. Insurance Co. (67 N. Y., 274), where the 
same doctrine was reasserted. The latter case was cited with 
approval in Matthews vs. Insurance Co. (154 N. Y., 458), where 
it was, in substance, said that the words, “immediately after 
the fire,” as used with reference to the notice of loss, are to be 
construed, not literally, but in the light of what may be rea- 
sonable and possible in the case at hand. 

In several recent cases this court has discussed the distine- 
tion between the two classes of conditions which are to be 
found in policies of fire insurance. As to those which operate 
upon the parties prior to the loss, such as the condition and 
situation of the property, the relations of the insured to it, and 
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the statements and representations preceding the contract, it 
has been said that they are matters of substance, upon which 
the liability of the insurer depends, are important in pointing 
out the conditions and circumstances under which the insurer 
has agreed to become liable, and consequently should receive 
a fair construction according to the intention of the parties. 
It has also been said in the same cases that, where the liability 
of the insurer has become fixed by a loss within the range of 
the contract, courts are reluctant to deprive the insured of the 
benetit of that liability by any narrow or technical construc- 
tion of the conditions which prescribe the formal requisites by 
which the right is to be made available, and, therefore, that 
those provisions should be reasonably, and not rigidly, con- 
strued: McNally vs. Insurance Co., 137 N. Y., 389; Paltrovitch 
vs. Insurance Co., 143 N. Y., 73, 25 L. R. A., 198; Sergent vs. 
Insurance Co., 155 N. Y., 349, 355. 

While it may be that, if the question of the plaintiff’s rea- 
sonable diligence was before us to determine as a question of 
fact, we might reach a conclusion adverse to that of the ref- 
eree, still, under the proof and peculiar circumstances of this 
case, and in view of the authorities to which we have referred, 
we are of the opinion that this court cannot hold, as a matter 
of law, that the service of the notice of loss was not within a 
reasonable time, or that the referee was not justified in finding 
that the defendant received sufficient notice of the plaintiff’s 
loss under the condition of its policy. We have examined the 
various authorities cited by the learned counsel for the appel- 
lant, but think none is in conflict with the conclusion reached, 
as those cases arose under circumstances which render them 
clearly distinguishable from the case at bar. We have reached 
the conclusion that this judgment should be affirmed with less 
reluctance than we otherwise would, as it is evident from the 
proof that the defendant was sufficiently apprised of the fire on 
the same day it occurred to afford it an opportunity to make 
any investigation or adopt any means it deemed necessary for 
the protection of its interests. The judgment should be af- 
firmed with costs. 

Vann, J. (dissenting). 

The policy in question required the insured to give “imme- 
diate notice” of any loss to the insurers, and prohibited any 
snit for recovery until after full compliance with this condi- 
tion. We have recently determined that those interested in 
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such a policy must make reasonable efforts to observe this re- 
quirement, and to remove obstacles in the way of performance: 
Matthews vs. Insurance Co., 154 N. Y., 449. As the plaintiff 
was only an assignee under a general assignment for the bene- 
fit of creditors, and had never read the policy, the referee was 
justified in finding that he had no knowledge of this condition 
when the fire occurred. Since he did not obtain actual posses- 
sion of the policy for a long time after the fire, owing to pecu- 
liar circumstances not affected by want of diligence on his part, 
as the referee found, he was not responsible, simply on that 
account, for not sooner learning the contents of the policy and 
complying therewith. He was, however, although merely an 
assignee, bound by the rule of due diligence, for he stood in the 
shoes of his assignor. It was his duty to make reasonable 
efforts to ascertain and perform what the policy required on 
the part of the insured; for it will be presumed that, as a busi- 
ness man of ordinary intelligence, he was somewhat familiar 
with such a common contract, and knew that there were con- 
ditions to be observed by the insured in case a fire occurred. 
Because he failed to obtain the manual possession of the policy, 
he was not relieved of all effort to learn its contents in some 
other practicable way. The authorities require one in his situ- 
ation to act with reasonable diligence, and, if he does so, the 
condition as to immediate notice of the loss is not broken, even 
if there is a long delay: Bennett vs. Insurance Co., 67 N. Y., 
274, 277; Wheeler vs. Insurance Co., 82 N. Y., 548; Griffey vs. 
Insurance Co., 100 N. Y., 417, 421; McNally vs. Insurance Co., 
1387 N. Y., 389. 401. Nonperformance of the condition, how- 
ever, when unexcused, is an absolute defense to an action on 
the policy: Quinlan vs. Insurance Co., 133 N. Y., 356, 362. The 
burden of proof was upon the plaintiff to show either that the 
condition was substantially fulfilled, or that the delay was rea- 
sonable, and hence excusable, under all the circumstances. 
According to his own testimony, I do not think he used due 
diligence to ascertain the contents of the policy, and fulfil its 
conditions. At the date of the assignment he had, for 9 years, 
been in the employ of the assignor, and after the assignment 
the assignor was employed by him. He knew of the existence 
of the policies, although, owing to the confusion caused by the 
fire, he did not find them for about 50 days. Before the fire he 
had the policy in suit, with many others, transferred to him, as 
assignee, by Barbour & Durbrow, the firm of brokers who pro- 
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cured the insurance. He knew that they had been the brokers 
of the assignor for about 7 years prior to the assignment. He 
knew where their office was, not far from his own, and had 
kept an account of the moneys paid them for insurance, al- 
though there was no record of the policies on the books of the 
assignor. Disregarding the evidence of these brokers and 
their clerk, who, as witnesses for the defendant, gave strong 
evidence in its favor only, and confining the narration of the 
facts to those stated by the plaintiff himself, it appears that, on 
the day of the fire, he called at the office of the brokers, and 
said to Mr. Brunner, their clerk: “‘I have come to see about 
the insurance vou effected for me, or the transfers of insurance 
from Thoesen [the assignor], which he had.’ He said, ‘ Well, 
you have to see Mr. Barbour. ‘Is he in? ‘He is not in.’ 
That is the last I saw of either Mr. Brunner or Mr. Barbour.” 
On his cross-examination he testified: “After the first of Janu- 
ary, 1894 [the fire occurred December 16, 1893], I may have 
gone again to Barbour & Durbrow’s office. I did not go there 
and ask for a list of the insurance companies. * * * I got 
from Barbour & Durbrow no list of insurance. I got from no 
one else a list of insurance. At the time of the fire I had no 
list of the insurance in my possession.” When examined 
shortly after the fire by the fire marshal, and asked whether a 
list of the policies could not be obtained from the brokers, he 
said, “Very likely.” This is substantially all the evidence 
given by the plaintiff upon the subject, except.that he sent the 
assignor, who had died before the trial, to the brokers’ office on 
the third or fourth day after the fire; but it did not appear for 
what purpose. or what transpired. He did not testify or show 
that he was unable for any reason to get a list of the insurance 
companies, or that any effort was made to that end, except as 
stated. 

At the close of the evidence the defendant moved to dismiss 
the complaint upon the ground, among others, that the plain- 
tiff “had the means of acquiring all the information necessary 
to enable him to comply with the terms of the contract of in- 
surance requiring him to give tothe defendant immediate notice 
of the loss as therein provided.” The referee did not separately 
state the facts found by him, but decided “the issues in this 
action in favor of the plaintiff,” and directed judgment accord- 
ingly for the amount of the policy. Upon appeal, the judg- 
ment was affirmed, but by a divided vote. 
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An insurance contract, in case of doubt as to its meaning, 
should be construed most favorably to the insured and against 
the insurer, who is responsible for the doubt. This is especially 
true after a fire has occurred, and the liability of the company 
has, to a certain extent, become fixed thereby. The insurer, 
however, cannot by construction be deprived of all benefit from 
a plain provision of its contract. Some effect must be given to 
the clause requiring immediate notice, which cannot be con- 
strued out of the policy altogether. Notice given 53 days after 
the fire is not “immediate.” Still the delay may be excused by 
the insured. The main question in this case is whether the 
plaintiff has met the burden of excusing his delay by sufficient 
evidence of diligence. In my opinion, he did not meet the re- 
quirements of the law, by showing that he made a reasonable 
effort to secure the information necessary to enable him to per- 
form the contract. He knew where he could get a list of the 
policies, and this would have enabled him to call on the com- 
pany and ask what there was for him to do, or get a copy of the 
policy. If the company refused, he could safely rest on the re- 
fusal. He did call on his brokers, but they were not in. He 
says he may have called again, but he fails to state what he 
did. According to his own statement, he never asked either of 
them for any information. He did speak to their clerk, and 
was told that he would have to see one of the firm, who was 
not in. Thereupon he left, and, as he states, that was the last 
he saw of broker or clerk. As was said in the dissenting 
opinion below: “Thus, the plaintiff admits his own deliberate 
negligence. Why did he not return and see Barbour? He is 
silent upon that point. Why did he not ask Thoesen? Again 
he is silent. In fact, he seems to have studiously avoided mak- 
ing either inquiry or search.” Reasonable effort did not re- 
quire a long journey, or great expense, or much time. The 
effort of an hour would, doubtless, have sufficed. All he had 
to do was to ask his broker for the information, and, if he re- 
fused to give it, perhaps that would have been enough to make 
a question of fact for the referee. But he did nothing, or sub- 
stantially nothing. The obstacles in the Matthews Case, 
supra, were more serious, and the diligence used greater, yet 
we held that the insured was not entitled to recover, because 
he did not comply with the condition, or make reasonable ef- 
forts to do so. Instead of doing his best, the plaintiff did vir- 
tually nothing; and his default, as I view it, stands wholly 
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without excuse. I think there was no question of fact for the 
referee in this regard, and that it was his duty to grant the 
motion of the defendant and dismiss the complaint. Upon the 
evidence as now presented, the plaintiff was not entitled to re- 
cover. While all the equities are apparently with the plaintiff, 
and the position of the defendant seems harsh, I respect its 
legal rights, and vote for a reversal. 

Parker, C. J., and O’Brien, Bartlett, and Haight, JJ., concur 
with Martin, J., for affirmance. Gray, J., concurs with Vann, 
J., for reversal. Judgment and order aftirmed. 


UNITED STATES CIRCUIT COURT OF APPEALS. 
EIGHTH CIRCUIT. 


FIDELITY & CASUALTY CO. or NEw York 
v8. 
LOWENSTEIN.* 


Where a provision in an accident policy that it should not include injuries 
resulting from poison or anything accidentally or otherwise taken, ad- 
ministered, absorbed or inhaled has been construed by the courts of last 
resort of several States not to include the involuntary inhaling of illum- 
inating gas while asleep, the same construction will be adopted by the 
Federal Circuit Court. In such case it was the duty of the insurer to 
modify the verbiage of the clause if it desired to avoid the construction 
placed on it by the court. 


Before Caldwell, Sanborn, and Thayer, Circuit Judges. 


O. H. Dean (De Lagnel Berier, Wm. Warner, W. D. McLeod, and 
Hale Holden on the brief), for Plaintiff in Error. 

I. J. Rincotsxy (L. C. Krauthoff on the brief), for Defendant in 
Error. 

Tuayer, C. J. 

This action is founded on a policy of accident insurance 
which was issued to Emanuel Lowenstein, of Kansas City, Mo., 
the husband, in his lifetime, of Sophia Lowenstein, the defend- 
ant in error, who was the plaintiff in the trial court. The 
policy took effect originally on January 16, 1896, for the term 
of one year, but was renewed for another vear on January 16, 


* Decision rendered, Oct. 2, 1899. 
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1897, as the plaintiff below claimed, and as the jury appear to 
have found. The policy in suit insured the plaintiff’s husband, 
Emanuel Lowenstein, “against bodily injuries sustained 
through external, violent, and accidental means;” and the in- 
surer further agreed that, 

“Tf death shall result within ninety days from such in- 
juries, independently of all other causes, the company will 
pay the principal sum of this policy to Sophia Lowenstein, 
his wife, if surviving, or, in event of her prior death, to the 
legal representatives of the assured. * * *” 

A subsequent provision found in the policy, over which the 
chief controversy arises, is as follows:— 

(5) This insurance does not cover disappearances; nor war 
risks; nor voluntary exposure to unnecessary danger; nor 
injuries, fatal or otherwise, resulting from poison or any- 
thing accidentally or otherwise taken, administered, ab- 
sorbed, or inhaled; nor injuries, fatal or otherwise, received 
while or in consequence of having been under the influence 
of, or affected by, or resulting directly or indirectly from, in- 
toxicants, anaesthetics, narcotics, sunstrokes, freezing, ver- 
tigo, sleepwalking, fits, hernia, or any disease or bodily in- 
firmity.” 

The plaintiff below claimed, and the jury so found, that on 
the night of February 7, 1897, the plaintiff’s husband retired to 
his room in a hotel in New York City, to which place he had 
gone temporarily on business, being at the time in a healthy 
physical and mental condition, and that while asleep in his 
room he died from asphyxia and suffocation, * the result of un- 
consciously, involuntarily, and unintentionally, and accident- 
ally” inhaling gas into his lungs while asleep, which had 
escaped from a gas pipe, into said room, without the deceased's 
knowledge. The trial court ruled, in substance, that a death 
so occasioned was within the provisions of the policy, and en- 
titled the plaintiff to recover. In accordance with that ruling, 
which is the principal error assigned, there was a verdict and 
judgment in favor of the plaintiff below. 

Whether the foregoing ruling by the trial court was right, 
and should be upheld in the case at bar, should be determined, 
we think, not solely with reference to the provisions of the 
policy as if they had never undergone judicial construction, 
but in the light of the following well-known ‘facts and circum- 
stances: On March 5, 1889, the Court of Appeals of New York 
was called upon to construe an accident policy issued by the 
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Travelers Ins. Co., which contained a provision, among others, 
that the insurance granted by its policy should not extend 


“To any bodily injury of which there shall be no external 
or visible sign upon the body, * * * nor to any death or 
disability which may have been caused * * * by the 
taking of poison, contact with poisonous substances, or in- 
haling of gas, or by any surgical operation or medical treat- 
ment.” 

And it was held that, in expressing its intention not to be 
liable for a death occasioned by “inhaling gas,” the company 
must be understood to have meant a voluntary and intelligent 
act on the part of the insured, as distinguished from one which 
was unconscious, and in that sense involuntary, and it was, 
accordingly, decided that the company was liable under its 
policy in a case where the insured was asphyxiated by illumin- 
ating gas which he unconsciously, involuntarily, and accident- 
ally inhaled while asleep in his room at a hotel: Paul vs. In- 
surance Co., 112 N. Y., 472. See, also, Bacon vs. Association 
(decided Oct. 11, 1890), 123 N. Y., 304, and Menneiley vs. Assur- 
ance Corp. (decided March 3, 1896), 148 N. Y., 596, where the 
ruling in the previous case was reaffirmed. The decision of 
the Court of Appeals of New York was followed and approved 
by the Supreme Court of Pennsylvania in an opinion which 
was filed by that court on October 5, 1891, after the case had 
been twice argued: Pickett vs. Insurance Co., 144 Pa. St., 79. 
The latter case involved a construction of the same provision 
which the New York court had previously construed, and the 
ruling was that a death by inhaling gas was caused by exter- 
nal, violent, and accidental means, within the meaning of the 
policy, and that, where gas was inhaled involuntarily and un- 
consciously by the insured, the insurer was liable, notwith- 
standing the exception in its policy with respect to death oc- 
-asioned by the inhalation of gas. 

Following these decisions, the Fidelity & Casualty Co. of 
New York, the present plaintiff in error, was sued in the State 
of Illinois upon a policy that it had issued, containing the same 
provisions as the policy in suit, which we have quoted above. 
The insured in the Illinois case was asphyxiated in his room at 
a hotel, by illuminating gas, which he inhaled unconsciously, 
involuntarily, and accidentally, while asleep at night, and his 
administrator claimed that the insurer was liable under the 


provisions of its policy. The case came before an appellate 
VoL. XXIX.—8. 
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court (Casualty Co. vs. Waterman, 59 Ill. App., 297), and was 
decided on May 28, 1895, about nine months before the policy 
in suit was originally issued; the court holding that the in- 
surer was liable because the act of the deceased in inhaling 
gas was neither conscious nor voluntary, but, on the contrary, 
was found to have been unconscious, involuntary, and acci- 
dental. The view taken by the Appellate Court was subse- 
quently approved by the Supreme Court of the State on May 
12, 1896 (id., 161 Ill., 632), about nine months before the policy 
in suit was renewed. 

In view of the foregoing, we are of opinion that the construc- 
tion placed by the learned judge of the trial court (vide 88 Fed., 
474) upon the fifth clause of the policy in suit should be up- 
held, irrespective of what our view might be if the question 
was res integra, or if the policy had been executed in this cir- 
cuit subsequent to the decision in McGlother vs. Accident Co., 
60 U. S. App., 705, 32 C. C. A., 318, and 89 Fed., 685. The de- 
fendant company issued the policy in suit, and doubtless many 
others of a like character, after it was advised by the decisions 
to which reference has been made, one of which was a construc- 
tion of its own contract, that, as interpreted by the courts of 
last resort in several States, the policy as drawn would not ex- 
empt it from liability if a poisonous gas was unconsciously, in- 
voluntarily, and accidentally inhaled by the insured, which 
occasioned his death or injury. It had knowledge, therefore, 
that, by reason of such adjudications, its policies, if they con- 
tinued to issue them in the old form, would, in all probability, 
be accepted by some, and possibly many, persons, upon the un- 
derstanding that the company intended to, and did, in fact, 
assume the species of risk last described. If such was not its in- 
tention, its plain duty was to so modify the language of its poli- 
cies as to make its purpose clear, inasmuch as a slight change 
in the phraseology theretofore employed would have left no 
room for doubt or speculation as to its meaning. We are un- 
willing to concede that an insurance company may continue to 
issue policies without any modification of their terms, after 
certain provisions thereof have been construed by several 
courts of the highest character and ability, and be heard to in- 
sist, in controversies between itself and the insured with re- 
spect to such subsequently issued policies, that they do not in 
fact cover risks which they had been judicially adjudged to 
cover before they were issued. While it may not be accurate 
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to say that under such circumstances a technical estoppel 
arises in favor of the insured, yet the courts in such cases 
should rigidly enforce the rule requiring policies of insurance 
to be construed most strongly against the insurer, and they 
should not hesitate to hold that decisions construing a policy 
adversely to the contention of the insurer thereafter create a 
doubt as to its proper interpretation of sufficient gravity to be 
resolved in favor of the insured: National Bank vs. Insurance 
Co., 95 U. S., 673; Anderson vs. Fitzgerald, 4 H. L. Cas., 484, 
507; indemnity Co. vs. Dorgan, 16 U.S. App., 290, 309, 7 C. C. 
A., 581, and cases there cited. In a case decided by this court 
(Manufacturing Co. vs. Jones, 32 U.S. App., 32, 14 C. C. A., 30) 
where a doubt arose from the form of a contract which was in 
very general use by a manufacturing company, and which had 
been prepared by it, whether the contract imposed a joint or a 
several liability, and different views of that question had been 
taken by different courts, it was held to be the duty of the 
party by whom the contract had been prepared to so modify its 
provisions for future use as to avoid the doubt which had 
arisen as to its true interpretation, and that, not having done 
so, the contract would be construed most strongly against the 
party who had prepared it, in a suit brought by such party to 
enforce it. The rule observed in that case is strictly appli- 
cable to the case at bar, and should lead to an affirmance. No 
other questions are presented by the record which, from our 
point of view, require special notice. The jury, we think, were 
correctly instructed on all the debatable issues, and there was 
abundant evidence to sustain the verdict. The judgment be- 
low is, therefore, affirmed. 
Sanporn, C. J. (dissenting). 

I am unable to concur in the decision and opinion of the ma- 
jority in this case. My mind will no more yield its assent to 
the proposition that an injury from poison involuntarily and 
unconsciously taken or inhaled is not included within the ex- 
ception of “injuries fatal or otherwise, resulting from poison 
or anything accidentally or otherwise taken, administered, ab- 
sorbed, or inhaled,” than it will to the mathematical proposi- 
tion that two and two are five. The assent to either, and to 
one as much as to the other, brings to it a certain feeling of self- 
stultification to which it will not subject itself. It seeks in 
vain for answers consistent with the former proposition to the 
questions, if gas is unintentionally and unconsciously taken or 
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inhaled, why is it not “accidentally” taken or inhaled? If it 
is not, then why is it not “otherwise” taken or inhaled? And 
how can gas get into the system in any other way than by 
being “accidentally or otherwise taken, administered, ab- 
sorbed, or inhaled”? 

The suggestion that, when the courts held that an injury or 
death resulting from unconsciously inhaling gas was not cov- 
ered by the form of exception contained in the policies against 
accident, it was the duty of the plaintiff in error to change the 
form of its policies, and to make its intention to except such a 
death or injury clear, is. robbed of all its cogency by the fact 
that this company and the other accident insurance companies 
did just that thing. The exception in Paul vs. Insurance Co. 
(112 N. Y., 472), was of 

“Any death or disability which may have been caused 

* * * by the taking of poison, contact with poisonous 

substances, or inhaling of gas.” 

When in that case, and in Pickett vs. Insurance Co. (144 Pa. 
St., 79), the courts held that this exception did not extend to 
death from accidentally, unconsciously, and involuntarily in- 
haling gas, the companies abandoned this old form of excep- 
tion, and inserted one to the same effect as that in the policy 
here in suit, that “this insurance does not cover * * * in- 
juries, fatal or otherwise, resulting from poison, or anything 
accidentally or otherwise taken, administered, absorbed, or in- 
haled.” If the intention to except from the insurance all 
injuries from taking or inhaling poison can be expressed in 
plainer words or less ambiguous terms than these, they do not 
occur to me, and I am able to discover but one case in the 
books before this one which holds that these words do not 
mean what they seem to me to plainly express, and that is the 
case of Casualty Co. vs. Waterman, 161 IIl., 632. In that case 
the court reached its conclusion by interpolating into the ex- 
ception words which the parties to the contract never placed 
there, and then held that the death was not within the excep- 
tion, because it was not within the interpolation which it had 
itself made. It decided that the exception of death “resulting 
from poison, or anything accidentally or otherwise taken, ad- 
ministered, absorbed, or inhaled,’ meant death “resulting 
from poison, or anything, accidentally or otherwise, con- 
sciously, and by an act of volition, drawn into the system by 
inspiration.” But the parties did not restrict their exception 
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to death from anything taken or inhaled “consciously and by 
an act of volition,” but expressly extended it over death from 
“anything accidentally or otherwise taken or inhaled.” What 
right had that court to abrogate the contract of the parties, and 
make a new one for them? That decision never commended 
itself to my reason, and it does not accord with my view of the 
law. The fact that the Supreme Court of Illinois, in this Wa- 
terman case, while considering the identical exception before 
us, and the further fact that some of the courts of New York 
and Pennsylvania, while considering exceptions in the old 
form disclosed in the Paul case, held that death caused by in- 
voluntarily and unconsciously inhaling gas was not within the 
exception, does not persuade me that this court should so hold 
in the case at bar, because these decisions are not conclusive in 
this court, because they seem to me to be erroneous, and be- 
cause there are counter decisions of courts of at least equal 
authority, notably one made by this court, which appear to me 
to be in accord with the settled rules of construction and with 
sound principles of law: McGlother vs. Accident Co., 60 U.S. 
App., 765, 32 C. C. A., 318; Cole vs. Insurance Co., 61 Law T. 
(N. S.), 227; Early vs. Insurance Co. (Mich.); Pollock vs. Asso- 
ciation, 102 Pa. St., 230; Nibl., Ben. Soc. & Acc. Ins., § 393; 
Cooke, Life Ins., § 56. But I refrain from a more extended dis- 
cussion of this case, and content myself with a reference to the 
opinion of this court in McGlother vs. Accident Co., supra, 
where my views, and the reasons for them, appear more at 
length. 
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The policy of another State company provided that it was in consideration of 
the premium paid in advance. The attached receipt to be countersigned 
by the agent stated that no person except the president or secretary could 
make or alter contracts. It was signed by the secretary, but not counter- 
signed. 


Held, That this was not notice to the insured that the ae agent had not 
authority to accept a note for the premium where he furnishes a printed 
blank for that purpose. The insured was entitled to rely on the delivery 
of the policy, and acceptance of the note as a payment. 

C. J. and W. W. Hetm, for Appellant. 

C. C. Cram and M. M. Dicxerson, for Appellee. 

Du Re tz, J. 

On the 28th of March, 1897, the appellee’s testator made ap- 
plication for a life insurance policy from the appellant through 
its local agent in Grant County. The policy was made out for 
$5,000, dated March 31st, and sent to the local agent. Menefee 
died July 20, 1897, and appellee qualified as executor. Suit was 
brought upon the policy, and the trial court, the law and the 
facts being submitted to the court, rendered a judgment in 
favor of appellee. 

The first question presented on this appeal is whether there 
is any bill of evidence. The record shows no order filing the 
bill of exceptions, but does show a copy of a bill of exceptions 
with an indorsement, “Filed June 16th, 1898,” and having a 
certificate in the usual form, signed by the judge. The ques- 
tion having been raised by appellee’s brief, appellant filed an 
additional record, showing a nunc pro tune order filing the bill 
of exceptions upon affidavits showing an order to have been in 
fact made by the judge, and an indorsement of the filing made 
upon the bill. The order provides: “It is now ordered that the 
bill of evidence herein is now filed and made part of the record 
as of June 16, 1898, the said bill having been ordered filed and 
made part of the record on that day, and the same was, by in- 
advertence, omitted to be entered in the orders of this court for 
that day.” The evidence whereon to make the order seems to 


*Decision rendered, Nov. 2, 1899. 
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have been sufficient. The court had before it the original bill 
bearing the judge’s certificate and signature, indorsed by the 
clerk, and the affidavit of the clerk that he so indorsed it on 
June 16, 1898. The nunc pro tune order having been properly 
made, the additional record must be read with the original 
record, and the order read as if made upon the date for, and as 
of which, it was entered. This being so, we cannot assume, as 
urged by appellee, that the bill of exceptions copied into the 
record is not a copy of the bill referred to by the order, a copy 
of which is now in the record. It is urged that the record does 
not show anywhere that the circuit judge verified, or in any 
way compared, the bill filed by the nunc pro tune order with 
the bill now before us. This objection, we think, has been al- 
ready answered. It is true the bill in the record here may not 
be a correct copy of the bill as signed by the judge, but the ap- 
pellee has his remedy in this case, as he has in any other case 
of an incorrect copy of the record. The answer avers that the 
premium was not paid in advance, and that the application, 
the policy, and the receipt for the premium gave notice of a 
limitation upon the authority of all the agents or officers of the 
insurance company, except the president, vice-president, or 
secretary, to change the terms or waive the conditions of its 
policies; that one of the conditions of the contract was that 
the company should incur no liability until the application had 
been approved, and a policy issued, and the premium actually 
paid to and accepted by the company, or its authorized agent; 
that appellee’s testator, with knowledge that the policy was 
not intended to be effectual until the cash premium was paid, 
undertook to procure the money to pay it by borrowing it from 
*arker, the general agent of the company, and executed his 
note at four months for $341, the amount of the premium, the 
note being made payable “to the order of John Ally Parker 
(Personal)”’; but that Parker did not pay the amount to the 
company, and the company had no knowledge of any agree- 
ment or transaction between Parker and the testator. By the 
reply and amended replies there were set up in various forms 
waivers by the company, and by its general agent, of the provi- 
sion requiring a cash payment, and these averments were put 
in issue by rejoinders. The trial court found that the policy 
and the receipt for the premiums were delivered to the dece- 
dent in his lifetime, and that Alexander, th agent, held the 
policy for safe-keeping; and, further, that Parker was the gen- 
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eral agent of the defendant (appellant) for the State of Ken- 
tucky, and that as such, under the law, he had a right to take 
the note of the testator to himself personally, in lieu of the pre- 
mium payable in advance, and that he did so. The clause of 
the application relied on for the defense is conceded to refer 
only to liability upon the application, and not upon the policy. 
The clause of the policy relied on is the provision that the com- 
pany, 

“In consideration * * * and of the sum of $341, to be 
paidinadvance, * * * does insure the life of George W. 
Menefee;” 

And the further provision at the foot of the first page:— 

“No person except the president, vice-president, or secre- 
tary is authorized to make, alter, or discharge contracts, or 
to waive forfeitures.” 

There was attached to the policy a receipt for the cash pre- 
mium, dated New York, March 31, 1897, signed by the secre- 
tary, upon which, printed in red ink, was this provision:— 

“No person except the president, vice-president, or secre- 
tary is authorized to make, alter, or discharge contracts, or 
to waive forfeitures. This receipt, to be valid, must be coun- 
tersigned by the agent on receiving the premium.” 

Across the receipt are printed the words ‘“Countersigned 
by,” with a blank for the signature of the agent. The receipt 
was not countersigned. There being evidence to support the 
findings of the court upon the facts, they must be taken in this 
case as the verdict of a jury would be. 

The sole questions remaining are: First, Whether Parker, 
the general agent, could waive the limitation in the policy as to 
the payment in advance, it having been found that he did so if 
he had the power; and, second, if he did not have such power, 
whether there was a failure of notice to Menefee sufficient to 
put him upon inquiry as to the limitation upon Parker’s au- 
thority. The cases quoted by appellant concede the general 
rule to be that: “The powers of these general agents are prima 
facie coextensive with the business intrusted to their care, and 
while acting within the scope of their duties and apparent 
authority, parties dealing with them have the right to presume 
that they can waive any conditions of the contract that might 
be waived by the principal officers of the corporation. If they 
disregard limitations placed upon their authority, the company 
for whom they act, and not the person dealing with them, 





1900.] Washington Life Ins. Co. vs. Menefee’s Ex’ r. 121 


should bear the loss, unless such person had notice of these 
limitations:” Insurance Co. vs. Neyland, 9 Bush, 430. To the 
same effect are Insurance Co. vs. Spiers, 87 Ky., 285, and Insur- 
ance Co. vs. Hayden’s Adm’r, 90 Ky., 39. Was this provision 
notice to the applicant for insurance that the premium must 
actually be paid in cash before the policy became effective? 
We think not. In our opinion, nine persons out of ten would 
assume, if they read the policy, that the execution and accept- 
ance of a note to the agent were a compliance with that pro- 
vision. The facts appearing in this case—that the general 
agent of a foreign company, standing in this State in the place 
of the company, furnished a printed blank on which to execute 
a note for the first premium; that the note was executed there- 
on, accepted by the general agent of the company, and there- 
upon the policy and a receipt for the premium delivered to the 
applicant—amounted to a representation by the general agent 
that he was authorized to accept the note in lieu of the cash, 
and that the transaction was a payment in advance. It must 
be borne in mind that in a transaction in which a company, a 
citizen of a distant State, is represented by a general agent, 
who is acting clearly within the general scope of the business, 
presumably committed to his charge, a higher and better de- 
gree of notice to the other party to the transaction of the limi- 
tations, if any, existing upon such agent’s authority, will be 
required than in cases where the principal itself is at hand. 
And so of the notice which is claimed to have been given by 
the language printed in red ink upon the receipt. The de- 
ceased executed his note for the premium, and received in 
return a receipt for it, and the policy. He was dealing with 
the general agent. He had the right to asssume, without in- 
vestigation, that the general agent was acting within the scope 
of his powers, and had all the authority to act in that behalf 
that the principal could exercise, and, therefore, to rely upon 
the delivery of the policy and the execution of his note as a pay- 
ment of the premium, without any examination of the receipt. 
Everyone who knows anything of insurance knows, and this 
court knows, that this is the usual and customary mode of tak- 
ing out life insurance policies. The general agent represented 
the company in this State. It was within the general scope of 
his authority to deliver policies and receive premiums. The 
applicant had the right to so assume. The policy was deliv- 
ered. It was delivered with full knowledge of the facts upon 
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which its validity might be disputed. To insist now upon 
those facts as ground for avoiding the policy is to attempt a 
fraud. “This the court will neither aid nor presume; and 
when the alternative is to find this, or to find that, in accord- 
ance with honesty and fair dealing, there was an intent to 
waive the known ground of avoidance, they will choose the lat- 
ter:” May, Ins., § 497. The company cannot play fast and 
loose, nor ask the court’s assistance in the issuance of policies 
for the purpose of collecting the premium, but void for collect- 
ing the insurance. The note executed by Menefee would, in a 
suit upon it, undoubtedly have been held valid, had he pleaded 
no consideration, upon the ground that the general agent knew 
the facts which might have operated to avoid the policy at the 
time he delivered it, and thereby waived them: Stewart vs. In- 
surance Co., 155 N. Y., 257. This being our view of the case, 
the form of the findings of the trial court becomes immaterial. 
The judgment is aftirmed. 


SUPREME COURT OF MICHIGAN. 


SHIELDS 
vs. 


EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES er At.* 


The insured had previously taken out a policy in the defendant company 
which through an error in the application he regarded as void and sought 
to have rescinded. A controversy and suit on the premium note then 
given was pending when he, by arrangement with another agent of the 
company, made another application and gave a note for the premium, the 
receipt for which recited that the note should be returned unless the 
agent succeeded in getting for him the note being sued on. This the 
agent was unable to do, but the application was forwarded and a policy 
received and delivered. Before the notes came due insured forwarded 
the policy to the agent and requested the note returned. The agent 
persuaded him to temporarily let the matter rest. The agent discounted 
the note at the bank and paid the premium. The insured became sick 
before the note came due and was too ill thereafter to attend to it, dying 
shortly after its maturity. The agent after its maturity insisted on its 
payment by insured before his death. 


Held, That the insurance was binding on the company. 


Dickinson, Warren & Warren (Charles B. Warren, of counsel), 
Sor Appellant Society. 
R. A. Monrcomery, for Appellee. 


* Decision rendered, Nov. 14, 1899. 
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Moors, J. 

The statement of facts is taken in the main from the brief of 
the solicitor. In the spring of 1890 John C. Shields, the hus- 
band of complainant, applied for and took from the defendant 
insurance company a policy of insurance,—No. 464,145,—(not 
the policy in suit), through the agent of the company, John 
Heffron, of Detroit, the insured giving his note for the pre- 
mium. Thereafter Mr. Shields learned that his age had been 
incorrectly stated in the application, conceived his policy void, 
and sought to have the transaction rescinded. A controversy 
arose, and suit was brought on his notes. After the suit was 
brought, and while it was pending, and in December, 1891, Mr. 
Shields, while on the train coming from Alpena, met Dr. M. F. 
Newkirk, of Bay City, who was at that time writing insurance 
for defendant insurance company. Thereafter Mr. Shields 
went to Dr. Newkirk’s office, and the subject of life insurance 
was talked over. Mr. Shields told Dr. Newkirk of his trouble 
in relation to the policy issued by Mr. Heffron, and finally an 
agreement was reached, and Mr. Shields made his application 
for the policy in controversy on December 14, 1891,—a policy 
of $5,000, payable to his wife, the complainant. He gave to 
Dr. Newkirk his note for $217.50 for the first year’s premium, 
payable in 90 days. He took from Dr. Newkirk an agreement 
as follows :— 

“Received from John ©. Shields his notes for $217.50 pre- 
mium on policy applied for in Equitable Life Ins. Co. Said 
notes are to be returned to him unless I succeed in getting 
notes from John C. Day, formerly given for policy No. 464,- 
145, and now held by said Day, and now in suit by him, with- 
out cost to said Shields. Bay City, Mich., December 14, 
1891. M. F. Newkirk.” 

The next day Mr. Newkirk visited Detroit, and attempted to 
settle the Heffron-Day notes and suit, and failed to do so. The 
application made to Dr. Newkirk for the policy in suit was for- 
warded. The policy was issued on December 22, 1891. The 
note given by Mr. Shields to Dr. Newkirk for the premium 
was discounted at the bank. The policy was forwarded to 
Newkirk, and by him sent to Judge Shields, about the last of 
December, 1891. Mr. Shields’ note matured on March 17, 1892. 
Shortly before his note became due, he wrote Newkirk, inclos- 
ing the policy, and asking of the latter the return to him of his 
note. After Mr. Shields sent the letter written before the 
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maturity of his note (the letter with which he inclosed his 
policy,—the one in suit), Dr. Newkirk saw him, and, in the 
language used by him in a letter giving his version of the mat- 
ter, “ persuaded him to let the matter rest, in hope that I could 
arrange a certain matter in Detroit, upon which contingency 
his paying the note seemed to hang,” On March 8, 1892, Mr. 
Shields was taken sick in Lansing. On the 19th he was re- 
moved to Fowlerville, Mich., where he died on the 1st day of 
May following. His illness was serious. He was mentally un- 
able to transact any business from the first. On the 19th day 
of March Mr. McNamara, the law partner of Mr. Shields, re- 
ceived a disp&itch, as follows:— 

“Bay City, March 19, 1892. To Jas. McNamara, Alpena, 
Mich.: J. C. Shields’ note returned unpaid. I have paid the 
company the amount, and, if you do not pay, I lose all. Will 
make draft 30 days. Answer. [Signed] C. T. Newkirk.” 
To that dispatch Mr. McNamara responded :— 

“March 19,92. C. T. Newkirk, Bay City: Shields is lying 
ill at Downey House, Lansing. [Signed] Jas. McNamara.” 
Thereafter, and on March 24th, McNamara wired Dr. C. T. 

Newkirk as follows :— 

“Dr. C. T. Newkirk, Bay City: Was Shields’ note for life 
insurance, and is it paid? [Signed] Jas. McNamara.” 

The answer was:— 

“Bay City, March 24th, 1892. Jas. McNamara, Alpena: 
Shields’ note was for life insurance, and was paid. [Signed] 
Dr. C. T. Newkirk.” 

It is claimed, and it is, doubtless, true, that Dr. Newkirk 
meant to be understood that the note was given for life insur- 
ance, and that it had been paid by Dr. Newkirk. On March 
2ist Dr. Newkirk drew his draft on Mr. Shields for $219.27. 
The draft was received at the Alpena National Bank on the 23d 
day of March, 1892. Mr. Shields’ note accompanied it. They 
held the draft about 10 days, and it was then returned by the 
Alpena bank to the Second National Bank of Bay City. On 
April 12th Dr. Newkirk attached the draft to the note, and 
sent it to Lansing. The draft was received at the Lansing 
State Savings Bank on the 12th of April. Mr. Shields was 
then in Fowlerville, sick; and on April 22, 1892, the draft was 
returned to the Bay City bank. Four days after Mr. Shields’ 
death Mr. McNamara telegraphed Mr. Newkirk as follows:— 
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“On 23d March I telegraphed you if J. C. Shields’ note for 
life insurance was paid. You answered on the 24th March 
it was. I then had money to pay it. If note for $219.27 has 
not been paid, send to Alpena National Bank, and I will pay 
it at once. Please answer. [Signed] Jas. McNamara.” 
Dr. M. F. Newkirk, May 6th, by letter, answered this dis- 

patch at length, and, among other things, said :-— 

“‘T presume the policy has been canceled. I have written 
Mr. Day [who was State manager for Michigan, of the com- 
pany], and as soon as I get a reply I will forward it to you.” 
On the 9th day of December, 1892, thereafter, M. V. Mont- 

gomery, in behalf of the complainant, filed the proofs of death, 
which had been prepared in the November preceding, and at 
the same time demanded the return of the policy. The com- 
pany informed Mr. Montgomery the policy had been destroyed, 
and denied any liability. 

The company claim the policy was canceled before the death 
of Mr. Shields. The proof upon that point is not very satis- 
factory. The officers who had personal knowledge of when it 
was canceled were not sworn. It is somewhat significant that 
only eight days before the death of Mr. Shields the note was in 
the Lansing bank for collection, and it was retained by Dr. 
Newkirk until the time this case was tried. The doctor says 
the retention was an inadvertence. Dr. Newkirk did not, him- 
self, undertake to cancel the policy, but returned it to the State 
manager, Mr. Day, in Detroit, who says his attention was 
called to the policy by a clerk in his office. He says the policy 
was in his desk for several days, when he took it to New York, 
and handed it to the auditor, with the usual statement, and a 
request that it should be canceled. He thinks this was from 
the 15th to the 20th of April, but says he could not fix the date 
without examining the register of the hotel where he stopped. 
The record does not disclose this was done. As will appear 
later, it perhaps is net material when this policy was destroyed. 
If its destruction was unauthorized, its provisions would re- 
main in force. The circuit judge held that the policy had been 
delivered to Mr. Shields with the purpose of giving it effect, 
and would remain in force until Mr. Shields should exercise his 
option to have it canceled. He held that it never had been can- 
celed at the request of Mr. Shields. Dr. Newkirk having per- 
suaded Mr. Shields to withdraw his request for cancellation, 
and this being the condition of affairs when Mr. Shields died, 
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he held that the prayer of the complainant should be granted. 
From this decree defendants appealed the case to this court. 

The solicitors say the court below did not have the advan- 
tage of a proper presentation of the case, and erred in his con- 
clusion that the policy was delivered to take immediate effect. 
Counsel say: “The contract between the parties was a condi- 
tional one. Shields did not stipulate to pay the note and ac- 
cept the policy in any event, but obligated himself to pay and 
take the insurance provided the so-called ‘ Heffron notes’ were 
delivered to him. The company was not bound until the as- 
sured was bound.” ‘The notes, the receipt, and the policy to 
be issued evidenced the contract between the parties.” ‘The 
note was never paid. The condition upon which the note was 
executed and delivered, as evidenced by the writing, was never 
fulfilled; nor was the condition upon which the note was de- 
livered, and upon which its validity depended, ever waived by 
Shields.” They insist the contract was a conditional one, and 
no liability ever grew out of it. ‘The parties in fact agreed 
that the policy should not be binding upon the company unless 
the premium note was paid at maturity, or the Heffron notes 
returned to Shields before maturity of the new note, and the 
note thus became a valid and unconditional obligation of the 
applicant.” They cite Baker vs. Insurance Co., 43 N. Y., 286; 
Insurance Co. vs. Stoy, 41 Mich., 385; Faunce vs. Assurance 
Co., 101 Mass., 279; Benton vs. Martin, 52 N. Y., 570; Ware vs. 
Allen, 128 U. S., 595; Harnickell vs. Insurance Co., 111 N. Y., 
390,— relying especially upon the last-named case. 

We do not think that the contention of the solicitors as to 
the effect of the contract between the insurance company and 
Mr. Shields is tenable. The authorities cited by counsel held 
that in the respective cases decided the contract made was a 
conditional one, and, the conditions not having been met, the 
liability did not attach. As we interpret this record, so far as 
the contract between the insurance company and Mr. Shields 
was concerned, it was not a conditional one. Mr. Shields made 
his application, in which he agreed to pay a certain premium. 
The company accepted his application, and recited in the policy 
that it had received the premium, and the policy was delivered 
to Mr. Shields. The testimony of the agent and of the State 
manager is that no credit was extended by the company to Mr. 
Shields, but the premium was, in fact, paid to the company by 
the State manager, who in turn was paid by Mr. Newkirk; the 
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latter of whom had discounted the note at the bank before 
maturity, and obtained the money upon it. This made a com- 
plete contract, and it is too Jate now, after Mr. Shields is dead, 
to say the contract was a conditional one: Joyce, Ins., § 86, and 
the many cases there cited. The record does not disclose that 
the company had any knowledge whatever of the arrangement 
made between Dr. Newkirk and Mr. Shields. There is nothing 
in the receipt given by Dr. Newkirk indicating the policy 
should not attach while Mr. Newkirk was trying to get up the 
notes from Mr. Day. Nor is there anything to indicate the 
policy should not be in force until the note of Mr. Shields was 
paid. The record discloses very clearly this was not the be- 
lief or intention of either Dr. Newkirk or Mr. Shields, and we 
do not think it was the effect of the agreement. Mr. Shields 
could not have interposed this defense to an action upon the 
note if it had been sued by the bank: and though, perhaps, it 
would have been a defense had he been sued by Dr. Newkirk, it 
was a defense he could waive. There is no statement in the re- 
ceipt as to when the Day notes were to be returned. Mr. 
Shields, because the notes were not returned, asked to have 
the policy canceled, but he was persuaded not to insist upon it, 
and he yielded to the persuasion. The record is very clear that 
after this he never requested the policy should be canceled, and 
he was never advised by the agent that he intended to have 
the policy canceled. See Dove vs. Insurance Co., 98 Mich., 122. 
The agent who had caused the premium to be paid to the com- 
pany insisted until long after Mr. Shields’ fatal illness began, 
and until a few days of his death, upon the payment of the 
note, which had been given to him, and which had never be- 
longed to, or been in the possession of, the company. The de- 
cree is affirmed, with costs. The other justices concurred. 
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Court of Appeals of Kentucky. 


COURT OF APPEALS OF KENTUCKY. 


THOMAS 
v8. 
HARTFORD FIRE INS. CO.* 
Where a policy insuring a building ‘‘ occupied as a dwelling house” provided 
that it should be void ‘‘if the premises described” should be unoccupied 
for more than ten days, the ‘‘ premises” referred to were not the various 


buildings on the tract of land on which the insured dwelling house was 
located, but the dwelling house itself, 


The dwelling house being unoccupied at the date of the policy, and remain- 
ing so until the time of the fire, more than ten days thereafter, the policy 
was void, the provision against the property being unoccupied being ma- 
terial to the risk. 


The fact that a tenant of insured and his servants had for two days before the 
fire, which occurred in the night, been cleaning the insured dwelling 
house preparatory to its occupation, did not constitute an occupation 
within the meaning of the policy. 


Harvey Myers, for Appellant. 
Tuos. A. Logan, for Appellee. ; 
Du Rete, J. 

Appellee sought to avoid its liability under a fire insurance 
policy sued on upon the ground that at the time of the fire the 
premises were not actually occupied. To this defense it was 
responded that the premises were occupied within the meaning 
of the policy, fairly construed, and, further, that, if unoccupied 
at the date of the fire, they were also unoccupied at the date of 
the issuance of the policy, and the status of the property re- 
mained unchanged during the period of insurance. The agreed 
statement of facts discloses that the improvement company, 
for which appellant is trustee, owned a tract of land of about 
130 acres, upon which there were several buildings, including 
the one destroyed, and described in the policy. The entire 
tract was rented by one Berry, who lived in another building. 
Mr. Wiggins was, in his lifetime, one of the members of the 
improvement company, and also a member of the firm of Wig- 
gins & Walker, agents for several insurance companies. In 
1894 he issued a policy of insurance on the dwelling house in 
question from another company. When that policy expired, 
in 1895, he insured the dwelling in still another company. 
Walker & Lehman became successors as insurance agents to 





a Decision rendered, Nov. 2, 1899. From Southwestern Reporter. 
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the firm of Wiggins & Walker after the death of Wiggins, 
which occurred while the second policy was in force. Upon its 
expiration, they issued a third policy from the appellee com- 
pany, being the first issued by it, for one year, for the sum of 
$1,000. No application, representation, stipulation, or agree- 
ment of any kind was made by appellant, nor did the appellee 
company make any inquiry as to the occupancy of the property. 
Upon the expiration of the third policy, a fourth policy for 
$1,000 was in like manner issued by the appellee company, and 
sent by mail to appellant. Appellant thereupon notified appel- 
lee that the property was not worth $1,000, and directed the 
insurance to be reduced to $500, whereupon that policy was 
‘anceled, and a new one issued in lieu thereof for $500, being 
of the same tenor as the other policies, except in amount and 
date. The last policy was also mailed to appellant. During 
the whole period covered by all the policies the dwelling house 
was unoccupied, except that on February 27, 1897, after the 
delivery of policy No. 4, the house was rented to a tenant, and 
on that day the tenant and his servant entered the building, 
and began to scrub the floors, clean the windows, etc., in order 
to make the premises habitable. The work was continued in 
the daytime upon February 27th and 28th. Upon the evening 
of February 28th they left the premises, and at that time had 
their household goods packed, and ready to be moved into the 
dwelling. Upon the next day the premises were destroyed by 
fire. Neither the tenant nor any of his family were actually 
residing on the premises, nor had any of their household goods 
been placed therein, nor anything done to change the previous 
condition of the house, except the preparations before stated, 
and the payment of the rent in advance. 

There can be no question, under this policy, that the insur- 
ance was confined to the dwelling house, and that the premises 
referred to were not the various buildings upon the 130-acre 
tract, but this particular dwelling house. The subject of the 
insurance is specifically described as 

“His two-story, shingle-roof, frame building, and its addi- 
tions adjoining and communicating, occupied as a dwelling 
house, and situated,” ete. 


The policy contained a provision that, 


“Tf now or hereafter, there be other insurance on any 
property hereby insured, or if the premises described in this 
policy be unoccupied for more than ten consecutive days, or 

VoL. XXIX -9. 
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if the risk be increased by any means within the knowledge 

of the insured, * * * then, and in every such case, this 

policy shall be void, unless otherwise provided by agree- 
ment indorsed thereon.” 

There is nothing to show that the company or its agents 
knew that the premises were vacant at the date of the policy, 
nor that they did not care whether or not the premises were 
vacant. On the contrary, the description of the property as 
being occupied as a dwelling house would indicate the pre- 
sumption upon the part of the company and its agents that the 
property was occupied. There is no question of fraud or con- 
cealment. But the provision against the property being un- 
occupied seems to us material to the risk: White vs. Insurance 
Co., 85 Me., 97. And we do not regard the labor performed in 
the house by the tenant and his servant on the two days before 
the fire as being an occupation within the meaning of the 
policy, so as to avoid the effect of the clause of forfeiture, if it 
could be so avoided. The distinction between the words 
“vacant” and “unoccupied,” as used in fire insurance policies, 
is thus well stated in Ostr., Fire Ins., § 140: “This distinction 
is, perhaps, more clearly marked in the case of a dwelling house 
from which the family has removed, leaving a portion of their 
household goods in the building. It will not be vacant, but 
occupation is at an end when it is no longer the place of abode 
of any living person. A temporary absence of the family will 
not avoid the policy. They may absent themselves for pur- 
poses of health, pleasure, business, or convenience for any rea- 
sonable period, if they go with the intention of returning again, 
and the building insured continues to be their home. This 
general proposition, however, must be understood with certain 
special qualifications. The absence must be only temporary, 
and, if extended beyond a reasonable time, the insurer will be 
relieved.” This house was unoccupied at the date of the issu- 
ance of the policy. No one lived in it. We may assume that, 
if the tenant had moved into the house on the tenth day after 
the date of the policy, the policy would have been perfectly 
valid. But it remained both vacant and unoccupied until the 
day of the fire. It was nobody’s home. See Sonneborn vs. In- 
surance Co., 44 N. J. Law, 220; Litch vs. Insurance Co., 136 
Mass., 491; Weidert vs. Insurance Co., 19 Or., 261; Craig vs. 
Insurance Co., 34 Mo. App., 481; Insurance Co. vs. Padfield, 78 
Ill., 167. The judgment is affirmed. 





Mutual Life Ins. Co. vs. Elliott. 


SUPREME COURT OF TEXAS. 


MUTUAL LIFE INS. CO. or NEw York * 

vs. 
ELLIOTT. 

The appellee paid a first premium along with his application, and took a 
receipt which provided that if he received no notification within thirty 
days it should be understood that the risk was declined, and the money 
should be returned. The policy was issued, but miscarried through the 


mails, and did not reach the applicant until more than a month later and 
acceptance was refused. 


Held, That the applicant was entitled to recover back his premium. 


Maurice E. Locke, for Appellant. 

S. Wess and Tuomas L. Branton, for Appellee. 

Parker, S. J. 

The Court of Civil Appeals for the Second Supreme Judicial 
District have certified to this court the following statement and 
question :— 

“This is an action brought by the appellee to recover from 
the appellant money paid it by him as the initial premium on a 
policy of life insurance, for which he applied at the time of 
making such payment. The case was tried before a jury upon 
an agreed statement of facts, and resulted in a verdict and 
judgment for the plaintiff, and hence this appeal. 

“On May 28, 1898, the appellee made a written application to 
the appellant for a policy of insurance upon his life, and at the 
same time paid to the appellant the sum of $294.65 in settle- 
ment of the first annual premium thereon. In this transaction 
the appellant was represented by Walter G. Hudson, an itiner- 
ant insurance solicitor, who was the appellant’s agent for that 
purpose. The contract then made consisted of two instru- 
ments, the application for the insurance and the receipt for the 
money. Said application contains the following clauses per- 
tinent to this litigation: ‘This application, made to the Mutual 
Life Insurance Company, of New York, is the basis and a part 
of the proposed contract for insurance, subject to the charter 
of the company and the laws of the State of New York. I 
hereby agree that all the following statements and answers, 


and all those that I make to the company’s medical examiner, 


* Decision rendered, Dec. 4, 1899. 
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in continuation of this application, are by me warranted to be 
true, and are offered to the company as a consideration of the 
contract, which I hereby agree to accept, and which shall not 
take effect until the first premium shall have been paid during 
my continuance in good health, and the policy shall have been 
signed by the secretary of the company and issued.’ ‘I have 
paid $294.65 to the subscribing soliciting agent, who has fur- 
nished me with a binding receipt therefor, signed by the sec- 
retary of the company, making the insurance in force from this 
date, provided this application shall be approved, and the 
policy duly signed by the secretary of the head office of the 
company, and issued.’ The receipt given to the appellee for 
his money, and referred to in the application, is as follows:— 
<< ¢$294.65. No. 107,216. The Mutual Life Ins. Co. of 
New York. Shackelford Co., Tex., 5—28, 1898. Received 
from Robert A. Elliott, Jr., of Shackleford Co., Tex., two hun- 
dred, ninety-four and 65-100 dollars in cash, being an amount 
equivalent to the first annual premium on a proposed insur- 
ance for $5,000 on the life of Robert A. Elliott, Jr., of Shack- 
elford Co., Tex., for which an application is this day made to 
the Mutual Life Ins. Co. of New York. The insurance so ap- 
plied for shall be in full force and effect from this date, pro- 
vided that the said application shall be accepted and ap- 
proved by the said company at its head office in the city of 
New York, and a policy thereon duly issued. In case the 
application is not so accepted and approved, and no policy 
is issued, or should the applicant receive no notification from 
the company within thirty days from the date of this receipt 
of any action on such application, then, and in every such 
case, no insurance shall be effected, and it shall be under- 
stood and agreed that the company declines the risk, where- 
upon all moneys paid hereunder shall be returned upon the 
delivery of this receipt. W. J. Easton, Secretary. 
“<¢T accept the provisions of the above receipt. R. A. El- 
liott, Jr. 
“<Countersigned: Walter G. Hudson, Collecting Agent.’ 
“The gravamen of the plaintiff’s suit is found in his aver- 
ment that he received no notification from the defendant of 
any action on his application within thirty days from May 28, 
1898, upon which ground he claims to be entitled to the return 
of his money. It further appears from the record that the ap- 
plication was made and delivered, and the money was paid to 
Hudson, on May 28, 1898, and on the same day the receipt was 
given, bearing said date. On June 3, 1898, Edwin Chamber- 
lain, who was the defendant’s general agent at San Antonio, 
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Tex., wrote to the plaintiff a letter acknowledging receipt of 
his application, and promising to forward it at once to the 
head office in New York. This letter was duly received by the 
plaintiff. On June 10, 1898, the defendant accepted and ap- 
proved said application at its head office in the city of New 
York, and duly issued a policy thereon, sending the same to its 
general agent, Edwin Chamberlain, for delivery. The plain- 
tiff did not know of this at that time. On June 23, 1898, 
Edwin Chamberlain sent the policy by mail to Walter G. Hud- 
son, the soliciting agent, for delivery to the plaintiff, address- 
ing the same to Hudson at Ft. Worth, Tex., which was his 
regular address. When the policy reached Ft. Worth, Hud- 
son was not in town, and the postmaster forwarded it to Pecos, 
Tex. There it was delivered by mistake to one W. D. Hudson, 
but it was finally returned to Ft. Worth on July 12, 1898, and 
soon after was delivered to Hudson. On July 16, 1898, Hud- 
son mailed the policy to the plaintiff at Moran, Tex., where it 
was received on July 17, 1898. The plaintiff refused to receive 
it from the postoffice, and instructed the postmaster to return 
it unopened to Hudson, which instruction was carried out. On 
July 20, 1898, Hudson again forwarded the policy to Webb & 
Hill, of Albany, Tex., as attorneys for the plaintiff, and they 
deposited it in the First National Bank, of Albany, with in- 
structions to deliver it to the defendant upon receipt of the 
premium money. During the time that the policy was lost the 
following letters were written and duly received, all in accord- 
ance with their date, addresses, and signatures :— 

“<*Fort Worth, Tex., July 8th, 1898. Mr. Robert A. EI- 
liott, Jr., Moran, Tex.—Dear Sir: Your policy No. 900,075, 
as applied for, was mailed me from the office on the 23d ult., 
but for some unaccountable reason it has not yet reached 
me. It is probable that it has been forwarded to the vari- 
ous towns in which I have been, and I am writing the post- 
masters, to-day, relative to the same, and, as soon as received, 
it will be sent vou. In the meantime you are just as much 
insured as if the contract was in your possession, as same is 
fully paid for and established on the company’s books. 
Yours, very truly, Walter G. Wudson.’ 

“<Albany, Tex., July 12th, 1898. Mutual Life Ins. Co., 
New York—Dear Sirs: On May 28th and 31st, last, Mr. W. 
Hudsen issued receipts to Mess. R. A. Elliott and J. E. Mor- 
ris (Nos. 107,214 and 107,216) for policies in your company, 
and according to the terms of said receipts the policies were 
to be delivered to them within 30 days. They have not re- 
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ceived the policies, and have heard nothing regarding the 

same, until they received a letter a few days since, from Mr. 

Hudson, dated Fort Worth, July 8th, stating that the poli- 

cies must have miscarried in the mails. These gentlemen 

desire to have their notes returned to them that were given 
for the premiums on said policies, and they do not want the 
policies at all. We understand that Mr. Hudson discounted 
the notes, but this makes no difference, for, under the terms 
of the receipts, they are of no force unless the contract is 
completed within 30 days from the issuance of the receipt. 

Please pay the First National Bank, of this place, the amount 

due them, and instruct them to return the notes to us, or to 

the parties at interest. One note is for $294.65, and the 
other for $120.98. Yours, very truly, Webb & Hill.’ 

“The above letter of July 8, 1898, from Hudson to the plain- 
tiff, was the first notice received by, or sent to, the plaintiff 
that his application had been accepted, and the above letter of 
July 12, 1898, from Webb & Hill to the defendant, was the 
first notice received by, or sent to, the defendant that the plain- 
tiff declined to receive his policy, or wished to rescind his 
application. Under this statement, this court deems it advis- 
able (Chief Justice Conner being disqualified) to certify to 
your honorable court the legal question whether, by the terms 
of the contract, as evidenced by the application and receipt, 
the plaintiff was entitled to the return of his money, although 
the application had been approved, and policy issued, within 
the thirty days, by reason of the fact that no notification was 
given Elliott of such action thereon within the thirty days.” 

We think effect must be given the clause in the receipt which 
provides that should the applicant receive no notification from 
the company within 30 days from the date of the receipt, no in- 
surance should be effected. The language is clear. It was 
competent for the parties to use it, and there is nothing in the 
other language employed, or in the situation of the parties, or 
in the subject-matter, to require that its plain meaning be ig- 
nored. “When the terms of a contract are free from ambigu- 
ity, and not such as are against the policy of law to enforce, 
they establish the rights of the parties in the subject-matter, 
which will be protected and enforced by the courts:” Menard 
vs. Sydnor, 29 Tex., 262. We see no reason to make the con- 
tract in this case an exception to the rule stated, and, there- 
fore, answer that it is our opinion that appellee is entitled to a 
return of his money. This case is unlike those in which the 
applicant applied for insurance to run from the date of the 
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application, and, after the issuance of the policy, but before 
delivery, sought to withdraw the application, and the com- 
pany was allowed to recover the premium, in that the applca- 
tion contained no provision that failure to give notice of any 
action upon the application within a limited time should term- 
inate the contract. We answer the question in the affirmative. 


SUPREME COURT OF MINNESOTA. 


BETCHER 
v8. 
CAPITAL FIRE INS. CO.* 


The defendant issued to the plaintiff a policy of insurance against fire on a 
stock of merchandise. This policy was in the Minnesota standard form, 
and contained, among others, a provision that the policy should be void 
if, without the written consent of the insurers, the situation or circum- 
stances affecting the risk should, by or with the knowledge, advice, 
agency, or consent of the insured, be so altered as to cause an increase of 
risk. Subsequently the plaintiff, without the knowledge or consent of 
the defendant, stored or permitted to be stored a large stock of explosive 
fireworks in the same building which contained the insured property. 
Still later the plaintiff applied to and received from defendant’s agent a 
permit to store the fireworks in the building for fifteen days. At thetime 
this permit was issued, detendant’s agent ascertained the fact that the 
fireworks had already been stored in the building. The plaintiff did not 
remove the fireworks at the expiration of the permit, but continued to 
keep them in store in the building for eleven days longer, when their 
explosion caused the loss of the insured property by fire. ‘The defendant 
had no notice that the fireworks were kept in the building after the ex- 
piration of the permit. When the plaintiff presented proofs of loss, the 
defendant expressly repudiated all liability on the policy, claiming that 
it was void because of the foregoing facts, but at the same time objected 
to the sufficiency of the proofs. Held, that the courts will take judicial 
notice of the fact that the storage of explosive fireworks in the same 
building increased the risk of the loss of the insured property by fire. 


Also, that the issuing of the permit amounted to a waiver of any prior for- 
feiture of the policy, but not to an implied agreement to waive any future 
forfeiture, or to a consent that the fireworks might be stored in the build- 
ing after the expiration of the period of the permit. 

Also, that when the permit expired, and the fireworks were not removed, the 
policy became ipso facto void ; the defendant was not required to do any 
affirmative act declaring the forfeiture, nor did it owe the plaintiff any 
duty to give her notice to remove the fireworks. 

Also, that the fact that the defendant, when denying its liability on the pol- 
icy, and insisting that it was void, at the same time objected to the proofs 
of loss, did not amount to a waiver of the forfeiture. 


A. H. Hatx and C. J. Canarey, for Appellant. 
Brown, Reep, Merritt & Burrineton, for Rexpondent. 


* Decision rendered. Dec. 4, 1899. Syllabus by the Court. 
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Mrrcuett, J. 
This action was brought on a fire insurance policy on a stock 
of merchandise contained in a building known as “No. 246 
Nicolett Avenue,” in the city of Minneapolis. The policy is 
what is known as the “ Minnesota Standard Policy,” and con- 
tained the following provision :— 

“This policy shall be void * * * if without such con- 
sent [the written consent of the insurer] the situation or cir- 
cumstances affecting the risk shall, by or with the knowl- 
edge, advice, agency, or consent of the insured, be so altered 

as to cause an increase of such risks.” 


The execution of the policy and the total destruction of the 
property insured were admitted by the defendant; but it al- 
leged, in the nature of a plea of abatement, that the parties dis- 
agreed as to the amount and value of the property destroyed, 
and that the plaintiff refused to have the amount of her loss 
ascertained and determined by referees, as provided by the 
policy in such cases. It may be assumed that the evidence 
shows that the defendant had waived this provision by its ex- 
press repudiation of all liability on the policy because it had 
become absolutely void under the provision above cited. But 
asserting this plea in abatement was not inconsistent with, nor 
a waiver of, any defense on the merits going to defendant’s lia- 
bility on the policy. Hence this matter may be dismissed with- 
out further consideration. The evidence is conclusive that af- 
ter the execution of the policy, and while it was in force, the 
plaintiff, without the knowledge or consent of the defendant, 
stored, or permitted to be stored, in the building in which the 
insured property was situated, quite a large stock of fireworks, 
consisting of skyrockets, Roman candles, mines, firecrackers, 
torpedoes, giant firecrackers, percussion caps, and colored fires. 
Even if there was no direct evidence on the question, we would 
take judicial notice of the fact that the storage of such articles 
caused an increase of the risk. Indeed, we do not understand 
that this is disputed by the plaintiff. It was the explosion of 
these fireworks that caused the loss in this very case. The 
court directed a verdict for the defendant. 

The main contention of the plaintiff is that there was evi- 
dence tending to prove that the defendant had consented to the 
storage of the fireworks in the building, or, at least, subse- 
quently waived any forfeiture of the policy on account of their 
storage and, therefore, the court erred in not submitting the 
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case to the jury. The facts established by the evidence are 
that the policy was issued in September, 1897; that the fire- 
works were stored in the building about July 9, 1898; that 
about August Ist the plaintiff, through her agent, applied to 
the insurance broker through whom the policy had been pro- 
cured, for a permit for the storage of the fireworks in the build- 
ing; that for the additional premium of $2.50 the broker 
secured from the defendant’s agent, and delivered to the plain- 
tiff, the following permit, which was attached to the policy, to 
wit :-— 

‘Permission granted for the storage of fireworks in the 
within-described building for the period of fifteen days. Ad- 
ditional premium, $2.50. This slip attaches to, and forms a 
part of, the policy. Dated August 1, 1898.” 

It also appears that the insurance broker knew when this 
permit was applied for that the fireworks had been already 
stored in the building. The fireworks were not removed at the 
end of the 15 days, but still remained in the building when the 
fire occurred, on August 26, 1898. There is no evidence, how- 
ever, that the defendant had any knowledge of that fact until 
after the fire. Assuming, for the sake of argument, that the 
broker was the agent of the defendant in the premises, there is 
nothing in these facts tending to prove a consent on the part of 
the defendant that these fireworks might be stored in the 
building after August 15th, or an agreement in advance to 
waive the forfeiture of the policy in case their storage was con- 
tinued after that date. The issuing of the permit, under the 
circumstances, amounted to a waiver of any prior forfeiture, 
but in no way implied an agreement to waive any future act of 
forfeiture, or to a consent that the fireworks might continue in 
store after the period of the permit should have expired. The 
defendant owed plaintiff no duty to give her notice to remove 
the fireworks at the expiration of the permit. That was a 
matter exclusively for her to see to. According to its terms, 
the policy became, ipso facto, void by the act of the plaintiff in 
keeping the fireworks in the building after the expiration of 
the permit. The defendant would not have been required to 
do any affirmative act declaring a forfeiture, even if it had 
known of the acts of the plaintiff: Johnson vs. Insurance Co., 
41 Minn., 396. As bearing upon this question of waiver, the 
plaintiff offered in evidence certain letters written by defend- 
ant’s general agent to her attorney after the loss, which the 
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court excluded. We have examined these, and fail to find any- 
thing in them tending in the slightest degree to prove a waiver 
of the forfeiture. On the contrary, while in some of them ob- 
jection is made to the proof of loss presented by the plaintiff, 
the general agent in every one of the letters expressly denied 
any liability on the part of his company, on the policy, on the 
ground that it had become void on account of the storage of 
the fireworks in the building. The terms of the permit were 
clear and unambiguous. There was no claim of fraud or mis- 
take. Hence the evidence offered to prove that it was intended 
to cover a longer period was too evidently incompetent to re- 
quire discussion. 

The request to reopen the case, after both parties had rested, 
in order to permit the plaintiff to introduce additional testi- 
mony, was, under the circumstances, addressed to the discre- 
tion of the court. Moreover, the proposed additional evidence 
was immaterial. The mere knowledge of defendant’s agent 
that the fireworks were still stored in the building after the 
permit had expired would not, of itself, amount to a waiver, 
for a reason already suggested. This covers all the points in 
the case worthy of notice. Order affirmed. 


SUPREME COURT OF NORTH DAKOTA. 


McCABE ET AL. ) 


vs. 
ZETNA INS. weet 


A parol agreement to renew a policy of insurance, entered into by an agent 
having authority to renew policies, held to be the agreement of the prin- 
cipal, and not of the agent. 


An insurance agent, having authority to solicit insurance, to accept risks, to 
agree upon and settle the terms of insurance, and to issue and renew pol- 
icies, has authority to make a preliminary parol contract binding upon 
his principal, to renew a policy about to expire. Certain provisions of 
the policy respecting renewals, waivers, etc., held, not to apply to such 
preliminary contract. 


Prepayment of premium for renewal term is not essential to the validity of 
such preliminary agreement to renew. 

Where an amendment of the complaint at the trial is allowed on condition 
that defendant be given sufficient time to prepare to meet the issues as 
amended, and thereafter defendant announces himself ready, and pro- 
ceeds to trial on the amended pleadings, he will not be heard to urge that 
he was prejudiced by reason of the allowance of such amendment. 


* Decision rendered, Oct, 31, 1899. Syllabus by the Court. 
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Evidence of custom on the part of the agent to extend credit for premiums 
held admissible. 


Evidence that plaintiffs relied upon the preliminary agreement to renew the 
policy, and that, had they not believed that the policy was renewed, 
they would have procured other insurance, also held competent. 


The court’s charge to the jury examined, and held to state the law correctly. 


W. J. Burke and Kircner, Conen & Suaw, for Appellant. 

Tempreton & Rex and J. D. Srack, fur Respondents. 

Fisk, J. 

This litigation arose out of a transaction wherein plaintiffs 
allege that defendant, through its authorized agent, orally 
agreed to renew a certain policy of insurance on certain prop- 
erty belonging to the plaintiffs. It is conceded that, on No- 
vember 13, 1896, the defendant, through its agent, William Me- 
Bride, at St. Thomas, duly issued and delivered to plaintiffs its 
certain policy of insurance, whereby it insured against loss by 
fire certain grain contained in plaintiffs’ elevator at Glasston, 
in the sum of $2,000, for the period of one month. It is also 
conceded that after the expiration of said period of one month, 
and on December 24, 1896, said grain was totally destroyed by 
fire, and that plaintiffs’ loss thereby exceeded said sum of 
$2,000. Plaintiffs contend that on or about December 5, 1896, 
they entered into a parol agreement with defendant, through 
its said agent, whereby the defendant promised and agreed to 
renew said policy, at its expiration, for the further period of one 
month, and that defendant, through its said agent’s neglect, 
failed to renew said policy, and this action was brought to’ re- 
cover damages for the breach of said parol agreement. The 
defendant flatly denied the existence of such agreement, and 
there is considerable evidence in the record tending to corrobor- 
ate defendant’s contention; but the jury having found for the 
plaintiffs on this issue, and there being a substantial conflict in 
the testimony, this court must assume that such agreement 
was made. Counsel for appellant urge numerous assignments 
of error, which we will consider in the order in which they are 
presented. 

1. They contend, first, that the alleged parol agreement, if 
made, was the agreement of McBride, the agent, and not the 
defendant, and in support of such contention they cite Shank 
vs. Insurance Co., 4 App. Div., 516. This case seems to be an 
authority in defendant's favor. The facts in that case were 
very similar to the facts in the case at bar. We have carefully 
considered the reasoning of the court in the case cited, and, 
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with all due respect to that court, we are forced to the conclu- 
sion that the reasoning is unsound, and that it is opposed to 
the great weight of authority. The defendant is a foreign cor- 
poration, and can, of course, only act through an agent. The 
defendant concedes that the policy which was to be renewed 
under the terms of the parol agreement was the policy of the 
defendant, and that the same was issued by McBride as agent, 
with full authority to do so, and it seems unreasonable to sup- 
pose that the parties in making this parol agreement believed 
that they were dealing with McBride personally, instead of in 
his capacity as such agent. If the parol contract to renew had 
been fulfilled by McBride, it would have been done as agent. 
Plaintiffs having dealt with McBride as agent in the issuance 
of the policy in the first instance, which policy expressly pro- 
vided for renewals thereof from time to time, it is but natural 
to suppose that in subsequent dealings, relating to the renewal 
of this identical policy, the parties contemplated that they 
were dealing with him in the same capacity. McBride was not 
engaged in the issuance of insurance policies or the renewal 
thereof on his own account, but simply as agent. This all 
parties knew. McBride was authorized by the company to is- 
sue renewals of its policies, and we must hold, under the evi- 
dence in this case, that in entering into the preliminary con- 
tract to issue such renewal he acted in his representative 
capacity as agent. Upon this point, see Commercial Union As- 
sur. Co. vs. State (Ind. Sup.), and cases cited. 

2. Appellant’s second contention is, that even if McBride, in 
making such parol agreement, acted in his capacity as such 
agent, still his authority as such agent for the defendant did 
not include the making of executory contracts by parol to 
renew policies in futuro. This, to our minds, is the most diffi- 
cult question in the case, and, in order to intelligently dispose 
of the same, it is necessary to examine into the authority con- 
ferred upon Mr. McBride by this insurance company. The 
authority of an agent is such as is expressly given him by his 
principal, and, in addition thereto, such as his appointment and 
duties necessarily imply. The commission appointing McBride 
as agent gave him 

“Full power to receive proposals for insurance against 
loss or damage by fire; to act as surveyor, or to appoint sur- 
veyors, of buildings to be insured, or containing property to 
be insured, in St. Thomas and vicinity; and insurance there- 
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on to make, by policies signed by the president, and attested 

by the secretary, of said tna Insurance Company, and 

countersigned by the said William McBride, agent.” 

The only other authority conferred upon McBride is such as 
is contained in the policy (Exhibit A), as follows :— 

“In any matter relating to this insurance, no person, un- 
less authorized in writing, shall be deemed the agent of this 
company. This policy may, by a renewal, be continued un- 
der the original stipulation, in consideration of premium for 
the renewed term, provided that any increase of hazard must 
be made known to this company at the time of renewal, or 
this policy shall be void. * * * This policy is made and 
accepted subject to the foregoing stipulation and conditions, 
together with such other provisions, agreements, or condi- 
tions as may be indorsed hereon or added hereto; and no 
officer, agent, or other representative of this company shall 
have power to waive any provision or condition of this policy, 
except such as by the terms of this policy may be the subject 
of agreement indorsed hereon or added hereto; and, as to 
such provisions and conditions, no officer, agent, or repre- 
sentative shall have such power or be deemed or held to have 
waived such provisions or conditions, unless such waiver, if 
any, shall be written upon or attached hereto, nor shall any 
privileges or permission affecting the insurance under this 
policy exist or be claimed by the insured, unless so written 
or attached.” 

It appears from the agent’s commission that he possessed ex- 
press authority to receive proposals for insurance; to act as 
surveyor, and to appoint surveyors, for buildings to be insured; 
and insurance thereon to make, by policies signed by the presi- 
dent, and attested by the secretary, of said company, counter- 
signed by said McBride, as agent; and, by the terms of the 
policy, the agent might renew the same in the manner therein 
provided. There is nothing in the commission or in the policy 
expressly authorizing McBride, as agent, to make a prelimi- 
nary oral agreement to issue or renew policies; neither is there 
anything restricting the authority of the agent in this regard; 
and, if such authority was conferred upon him, it must have 
been so conferred by operation of law, from the express author- 
ity given him. It is well settled in this country that the agent 
of a foreign insurance company, invested with such authority 
as was conferred upon McBride by this defendant, is a general 
agent: Post vs. Insurance Co., 43 Barb., 361; Lightbody vs. 
Insurance Co., 23 Wend., 22; McEwen vs. Insurance Co., 5 
Hill, 105; King vs. Cox (Ark.). It is, also, we think, well set- 
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tled that such agent, with similar authority, may enter into a 
binding executory contract by parol to issue or to renew a 
policy in the future. <A leading authority involving this ques- 
tion is Post vs. Insurance Co., 43 Barb., 351. It was contended 
by the plaintiff in that case that the defendant, either itself or 
through its agent, made a verbal agreement to renew the 
policy in question for a period of 60 days, which included the 
time when the loss occurred; defendant’s contention being that 
the evidence was too indefinite to establish an agreement to 
renew the policy, and that it could only be renewed by an in- 
strument in writing, and that the agreement, if made, was not 
binding on the defendant; and the court, in disposing of the 
question here involved, said: “ When this agreement was made, 
however, the policy had expired, and, as the agreement was un- 
written, the defendant claims that it was not binding upon it. 
The court ruled otherwise, and the defendant excepted. No 
evidence other than the form of the policy, and of the certifi- 
cates used in making the renewals, was given showing that the 
exercise of the agent’s authority depended upon the manner in 
which he made the contracts of insurance. The policy and cer- 
tificate declared that they should not be valid until counter- 
signed by the agent. But that does not exclude his power to 
bind the defendant by the agreement in question. * * * 
The possession and use of the defendant's certificates of re- 
newal, together with the exercise of that authority in other in- 
stances, indicate that the power of renewing and continuing 
insurances had been conferred upon this agent. There is noth- 
ing in the case showing him to be confined or restricted in the 
use of it to cases where the policy renewed was still valid as an 
insurance. He was authorized to accept risks, to agree upon 
and settle the terms of their insurance, and to carry them into 
effect by issuing and renewing policies on behalf of the defend- 
ant. * * * The agreement which, upon the evidence, the 
jury must have found existed in this case, did not, of itself, re- 
new the insurance. But it imposed upon the defendant’s agent 
the duty of doing whatever was necessary to effect a renewal of 
it. An agreement of that nature, either expressed or implied, 
must necessarily precede the renewal of any insurance, and a 
similar one is made to ascertain and determine the subject, 
terms, and rate of insurance in all cases where policies are is- 
sued. They are directly and necessarily within the employ- 
ment and authority of the agent, whose business could not be 





1900. } McCabe et al. vs. Avtna Ins. Co. . 143 


carried on without the power to enter into them, and the law 
does not require them to be in writing in order to become 
obligatory on the parties. They have often been the subject of 
judicial controversies, and always held binding on the princi- 
pal, when fairly established by proof.” In Commercial Mut. 
Marine Ins. Co. vs. Union Mut. Ins. Co. (19 How., 321), it was 
held by the Supreme Court of the United States that, under the 
common law, a promise for a valuable consideration, to make a 
policy of insurance, is no more required to be in writing than a 
promise to execute and deliver a bond, a bill of exchange, or a 
negotiable note. The same doctrine was announced by the 
Court of Appeals of New York in Trustees of First Baptist 
Church vs. Brooklyn Fire Ins. Co., 19 N. Y., 805. In that case 
the court sustained the validity of the unwritten agreement to 
continue a policy of insurance from year to year until notice of 
the contrary should be given, notwithstanding the policy de- 
clared that it might be continued provided the premium there- 
for was paid and indorsed on the policy, or a receipt given for 
it, and that no insurance whatever, original or continued, 
should be considered binding until the actual payment of the 
premium. In Ellis vs. Insurance Co. (50 N. Y., 402) a similar 
question was involved, and the court said: “ Whatever doubts 
may formerly have been entertained as to the validity of parol 
contracts of insurance made by insurance corporations, author- 
ized by their charters to make insurance by issuing policies, it 
is now settled that they are valid. It is equally well settled 
that parol contracts of such companies to effect an insurance 
by issuing policies are valid, and will be enforced by compel- 
ling specific performance by the company, or in an action for 
the breach of the agreement; in either of which, a recovery for 
a loss of the property agreed to be insured will be forwarded to 
the plaintiff.” Again, in Angell vs. Insurance Co. (59 N. Y., 
171) the Court of Appeals of New York said: “The counsel for 
the appellant is mistaken in supposing that the action was 
based upon a parol contract of insurance for three years. 
There was not sufficient evidence to show that Carpenter was 
authorized to make such a contract by the defendant. It was 
alleged in the complaint, and the testimony tends to prove, 
that a preliminary contract was made by which it was agreed 
that the defendant should insure the plaintiff upon the prop- 
erty against damage by fire, for a sum and at a rate agreed 
upon, for the term of three years from the time of making the 
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contract, and that a policy of insurance should shortly there- 
after be made out to take effect from that time, and delivered to 
the plaintiff by Carpenter, at which time it was agreed that the 
premium should be paid. It was proved that Carpenter was 
the agent of the defendant, with authority to negotiate con- 
tracts of insurance in its behalf, agree upon the rate of pre- 
mium, the term of the insurance, and, in short, to agree upon 
all the terms of the contract; that he was furnished with poli- 
cies executed in blank by the president and secretary of the 
company, with authority to fill up and deliver the same to any 
party with whom he made a contract. This authorized him to 
make a preliminary contract, binding upon the defendant, to 
be consummated by filling up and delivering a policy pursuant 
thereto.” See, also, Van Loan vs. Insurance Ass’n (90 N. Y., 
280), where the same doctrine is reaffirmed by that court. That 
an insurance company can, by a preliminary parol contract, 
bind itself to issue or to renew a policy in the future, seems too 
well settled to admit of doubt. In addition to the foregoing, 
the following are a few of the many authorities sustaining this 
doctrine: Stickley vs. Insurance Co. (S. C.); Baubie vs. Insur- 
ance Co., 2 Dill., 156, Fed. Cas., No. 1,111; Cohen vs. Insurance 
Co. (Tex. Sup.); Taylor vs. Insurance Co., 2 Dill., 282, Fed. Cas. 
No. 13,793; King vs. Cox (Ark.); Newark Mach. Co. vs. Kenton 
Ins. Co. (Ohio Sup.); Croft vs. Insurance Co. (W. Va.); Hard- 
wick vs. Insurance Co. (Or.); More vs. Insurance Co. (N. Y. 
App.). 

The learned counsel for appellant, in support of his position, 
cites numerous cases, which we will briefly notice. The first 
case upon which he relies is O'Reilly vs. London Assurance, 
101 N. Y., 575. That case is distinguishable from the case at 
bar. Under the particular facts in that case, it was held, as a 
matter of law, that the parties did not contemplate that they 
were entering into a renewal agreement. Furthermore, under 
the express terms of the policy, a renewal could not be had 
without actual payment of the premium for the renewal term, 
and an indorsement thereof made upon the policy or a receipt 
given therefor, and it was expressly stipulated in the policy 
that the company should not be liable unless the premium for 
the renewal term was actually paid. In Taylor vs. Insurance 
Co. (47 Wis., 365), cited by appellant, the action was based 
upon an alleged completed contract of insurance, and not upon 
the breach of an oral agreement to insure; and the court held 
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that the parol negotiations did not amount to a complete con- 
tract of insurance in presenti, and, therefore, that the action, 
which was based on the policy of insurance, could not be main- 
tained. See King vs. Insurance Co. (Wis.); Campbell vs. In- 
surance Co. (Wis.). To the same effect was the case of Idaho 
Forwarding Co. vs. Fireman’s Fund Ins. Co. (8 Utah, 41), cited 
by appellant. In the latter case the court said: “The plaintiff 
relies upon a contract in presenti, not a contract to thereafter 
insure.” In Stewart vs. Insurance Co. (102 Cal., 218), also re- 
lied upon by the appellant, the agent had no authority, either 
actual or ostensible, to enter into a contract of insurance, and, 
therefore, this case cannot be considered in point. The last 
case relied upon is Shank vs. Insurance Co., 4 App. Div., 516. 
This case we have already referred to, and we are constrained 
to hold that the language used in the opinion in this case, re- 
specting the power of a general agent to enter into a valid 
parol contract to insure, is unsound, and opposed to the great 
weight of authority. It is contrary to the doctrine established 
in Manchester vs. Assurance Co. (151 N. Y., 88), as well as the 
other New York cases cited in this opinion. 

But the learned counsel for the appellant contends that, un- 
der the provisions of the policy respecting renewals, waivers, 
etc., and under section 4608 of the Revised Codes, the agent 
was not authorized to bind the company by a parol contract to 
renew this policy. We are unable to agree with counsel on 
this point. We are of opinion that these provisions clearly 
have reference only to the contract of insurance and of renewal, 
and not to a preliminary agreement to insure or to renew. We 
are supported in this view by numerous authorities: Baile vs. 
Insurance Co., 73 Mo., 371; Sanborn vs. Insurance Co., 16 
Gray, 448; Commercial Mut. Marine Ins. Co. vs. Union Mut. 
Ins. Co., 19 How., 318; City of Davenport vs. Peoria Marine & 
Fire Ins. Co., 17 lowa, 276; Security Fire Ins. Co. vs. Kentucky 
Marine «& Fire Ins. Co., 7 Bush, 81; Insurance Co. vs. Colt, 20 
Wall., 560; Insurance Co. vs. Ryland (Md.); Emery vs. Insur- 
ance Co., 138 Mass., 398, 412; Insurance Co. vs. Kelly, 24 Ohio 
St., 345, 365; Scranton Steel Co. vs. Ward’s Detroit & Lake 
Superior Line (C. C.).. Wood on Insurance (2d Ed., vol. 1, § 11), 
announces the doctrine, as we think, correctly. He says: 

’arol contracts to insure will be enforced in equity, even 
though the charter of the company requires all of its contracts 


to be in writing. The courts hold in such cases that there is a 
Vou. XXIX.-10. 
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broad distinction between an executory contract and an ex- 
ecuted contract, and that the charter provisions can only be 
held to apply to the latter; that is, that a contract of insurance 
must be in writing, but that a contract to insure may be by 
parol.” It is also urged that prepayment of the premium for 
the renewal term was necessary to effect a valid renewal, but 
we are of the opinion that this was not essential. By the 
terms of the policy, prepayment of the premium is not required. 
By the language of the policy, it may be renewed “in consid- 
eration of premium for the renewal term.” This language can- 
not be construed so as to require prepayment of such premium. 
Moreover, this language in the policy has reference only to the 
completed contract of renewal, and not to a preliminary con- 
tract to renew. 

>. Appellant next urges that the trial court erred in per- 
mitting plaintiffs to amend the complaint at the trial. The 
original complaint alleged, in substance, that in the month of 
November, 1896, for a consideration, the defendant agreed 
with the plaintiffs to renew and keep in force all expiring poli- 
cies of insurance, etc. The amendment which was allowed at 
the trial further alleged a specific agreement entered into on 
December 5, 1896, to renew this policy. As to whether or not 
it was error to allow said amendment, it is unnecessary to de- 
cide, for the reason that the record discloses that the trial 
court, at the time of the allowance of such amendment, dis- 
tinctly stated that, if the defendant was prejudiced thereby, 
and was not prepared to proceed with the trial at that time, 
sufficient time would be given it to prepare for the trial, and 
that two days afterwards, when the case was called for trial, 
counsel for defendant announced his readiness to proceed to 
trial upon the pleadings as amended. Surely, the defendant 
cannot now be heard to object to such ruling. But, upon the 
question of the amendment being permissible, see Croft vs. In- 
surance Co. (W. Va.). 

4, Certain errors are assigned on the admission of evidence. 
We have examined the rulings complained of, and we do not 
find any prejudicial error. That evidence of custom on the 
part of McBride, the agent, to extend credit for premiums, was 
admissible. See Ruggles vs. Insurance Co., 114 N. Y., 415, 418; 
Church vs. Insurance Co., 66 N.Y., 222, 225; Potter vs. Insur- 
ance Co. (C. C.); Insurance Co. vs. Morris (Ala.);) Newark 
Mach. Co. vs. Kenton Ins. Co. (Ohio Sup.); Cohen vs. Insurance 





1900. } McCabe et al. vs. Aitna Ins. Co. 147 


Co. (Tex. Sup.). The testimony of James McCabe, to the effect 
that he relied upon the contract to renew, and that they would 
have procured other insurance had they not believed that the 
policy was renewed, was not, we think, prejudicial, under the 
circumstances, and could not have misled the jury. 

5. The remaining assignments of error relate to the court’s 
instructions to the jury. The court charged the jury that the 
action was “to recover damages for the breach of the contract 
to insure,” and the learned counsel for appellant contend that, 
inasmuch as the action is to recover damages for the breach of 
a contract to renew the old policy, the instruction was mislead- 
ing and prejudicial. We must overrule this contention. We 
cannot believe that the jury were misled by this instruction, 
especially in view of the fact that they were later in the charge 
distinctly instructed that, before they could find for the plain- 
tiffs, they must find that an agreement to renew the old policy 
was made as alleged. 

It is next urged that, in charging the jury as to the powers of 
an insurance agent, the trial court committed error. The 
instruction complained of was as follows: “An insurance 
agent, with power to make and effect insurance, and to issue 
and deliver policies, and to receive and collect premiums, has 
the power, if no restriction on it is shown and brought home to 
the knowledge of the person dealing with him, to bind his com- 
pany by a verbal contract with the assured, at or prior to the 
expiration of the policy, to renew the insurance, and to waive 
the payment of the premiums for the time being, and to give 
the assured time for such payment.” We think the above in- 
struction stated the law correctly. That McBride was author- 
ized to solicit insurance, to issue, countersign, and deliver poli- 
cies of insurance, to renew the same, and to collect premiums 
therefor, the undisputed evidence shows; and it follows there- 
from, as a matter of law, that he possessed authority to make 
preliminary oral agreements to issue or to renew such policies. 
Upon this point, see authorities cited under the second propo- 
sition in this opinion; also South Bend Toy Mfg. Co. vs. Dakota 
Fire & Marine Ins. Co. (S. D.). 

Appellant also complains of the following instruction: “The 
tender of the premium by plaintiffs after the fire was sufficient, 
if you find that there was an agreement to renew the policy.” 
We think this instruction stated the law correctly. The evi- 
dence of a tender was undisputed, and it is well settled that 
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prepayment of premium is not a condition precedent to the 
validity of a parol agreement to insure or to renew. See au- 
thorities above cited. 

Lastly, the instruction of the court as to the burden of proof 
is challenged as erroneous. The instruction told the jury that 
the plaintiffs must establish their case “by a fair preponder- 
ance of the evidence.” Counsel for appellant insists that the 
jury should have been told that the plaintiffs must establish 
their case by clear and satisfactory evidence. The rule con- 
tended for by appellant is not applicable to this case. We 
think the instruction given was correct. We are unable to see 
why a different rule should apply to a case of this kind than is 
applied to actions for damages for the breach of other parol 
contracts. This question was involved in the case of Johnson 
vs. Insurance Co. (Ky.), and the court used the following lan- 
guage: “The latter kind of contract, usually existing in parol, 
must be established by the same class of proof required to es- 
tablish any other contract. It must be shown that a complete 
contract was made, that an agreement to insure was, in fact, 
entered into, and that nothing essential to a complete agree- 
ment was left open for future determination. The burden is 
on the party attempting to establish such a contract to estab- 
lish it by a preponderance of evidence.” See, also, Dodd vs. 
Insurance Co. (Or.); Dinning vs. Insurance Co., 68 IIl., 414; 
Ostr., Ins., § 10; 4 Joyce, Ins., § 3760. Having decided each of 
appellant’s assignments of error adversely to it, it follows that 
the order of the District Court denying a new trial should be 
affirmed. 

Young, J., having beer of counsel in the case, took no part in 
the hearing; Judge Fisk, of the First Judicial District, sitting 
by request. 
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The company on the application of brokers issued a binding slip on a risk 
previously insured by it for a year, which recited the risk, the company, 
the amount, time of beginning of risk and that a renewal (previously 
sent) was not in force, also, ‘‘this memorandum to be void on delivery 
of policy,” but stated no consideration. 


Held, That this was not such completed contract as would exclude parol evi- 
dence of a custom to issue such slips to brokers for temporary insurance 
pending the consideration of its acceptance by the company, in which 
case a policy would be issued or if rejected the insurance would cease, 
and that the brokers well knew the custom and contracted with refer- 
ence to it. 


Held, That in such case no recovery can be had for a loss several days after 
notice to the brokers of its rejection. 


Joun Norman, for Appellant. 

Gerorce Ricuarps, for Respondents. 

O’Brien, J. 

In this case the trial court directed a verdict for the plain- 
tiff for nearly $14,000 for a loss arising upon a contract of in- 
surance. The defendant’s counsel excepted to this direction, 
and requested the court to submit the case to the jury, which 
request was refused, and an exception taken. The learned 
trial court virtually held that none of the facts pleaded, or as 
to which proof was offered, constituted any defense to the 
action. The proof offered by the defendant was excluded upon 
the plaintiff’s objection, and to this ruling in various forms an 
exception was taken. 

It is alleged in the complaint that on or about the 11th day 
of January, 1889, the defendant delivered to the plaintiff’s in- 
testate its policy of insurance in the standard form, whereby 
it insured his building for the sum of $10,000 for one year from 
the 1st of January of that year. It then alleges that this 
policy was renewed during the two following years by two suc- 
cessive renewals, and receipts delivered by the defendant to 
the plaintiffs’ intestate as owner of the property. The most 
material allegation then follows, which is that the defendant, 
on or about the Ist of January, 1891, executed and delivered to 
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the plaintiff, in the form of a binding slip, a further renewal of 
the policy for another term of one year, which expired on the 
Ist of January, 1892. This binder, or “binding slip,” as it is 
called in the pleading, appears in the record, and is in the fol- 
lowing words :— 

“189 

“ Beecher & Benedict, New York :— 

“Insure E. M. Van Tassel $10,000 for 12 months on build- 
ing N. E. corner 13th Ave. & W. 11th Street, N. Y. City, In 
Store Binding this 1 day of January, at noon (this memo. to 
be void on delivery of the policy at the office of Beecher & 
Benedict). 


“Company. Amount. Accepted. 


“ Greenwich. $10,000. 
“ Renewal. 
“559,298 not in force. Wm. Adams.” 

There is some confusion in the dates of the two renewals ap- 
pearing in the record when compared with that of the original 
policy, which may be accounted for either by a mistake of the 
printer, or, as is more probable, by the withdrawal or cancella- 
tion by the defendant of the last renewal receipt sent out by 
mistake, and the substitution of the binder in place of it; since 
the latter states, in the last clause, that the renewal is not in 
force. But this is not material, except possibly so far as the 
intention of the defendant not to renew the old policy is dis- 
closed. If it was the intention of the parties to renew the old 
insurance, that would have been accomplished by allowing the 
last renewal receipt to remain in force, and the binder would 
have been unnecessary. 

The defendant denied that it ever made or delivered the con- 
tract upon which the action is based, and for a separate de- 
fense alleged the following facts; viz., That on or about the 
30th day of December, 1890, the plaintiff, through his brokers, 
applied to the defendant for insurance of $10,000 on the premi- 
ses in question for one year from the Ist of January following; 
that upon such application, and in connection therewith, the 
brokers submitted to the defendant an application form of 
such proposed insurance, and at the same time requested that 
the defendant give them what is known as a “binding slip” to 
cover temporarily said risk pending the consideration of such 
application by the defendant, in accordance with the practice, 
usage, and understanding then existing and prevailing in the 
city of New York between insurance brokers and insurance 
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companies, then and there well known to plaintiff's said 
brokers, namely, that in case said application was declined by 
the defendant, and notice of declination was given to such 
brokers, said binding slip immediately then and there ended 
and fell, and no premium was charged for the time that the 
same was in force; and that, in case said application was ac- 
cepted, a policy of insurance in the New York standard form 
should be issued as of the date when the application was made, 
the binding slip thereupon merging in said policy, and pre- 
miums to be paid from the time the binding slip took effect. 
The answer then proceeds to state that when this application 
was made to the defendant by the brokers it did not accept the 
same, but took it under consideration, and upon the request of 
the brokers, and in accordance with such usage, practice, and 
understanding, and not otherwise, it gave to them a binding 
slip on a form prepared and presented to it by the brokers, 
which is the binder above set forth. It is then alleged that the 
binding slip was not a contract or agreement for one year’s in- 
surance, and that the words, “Insure E. M. Van Tassel $10,000 
for 12 months,” therein contained, simply denoted that, pending 
the defendant’s consideration of the application, it insured the 


plaintiffs’ intestate in that amount in the meantime, until it 
should decline the application, or until it should accept the 
same, and issue a policy therefor in accordance with the usage, 


practice, and understanding above set forth; that the binding 
slip was so signed and issued by the defendant, and was so ac- 
cepted by the brokers, under such usage, practice, and under- 
standing, and not otherwise. It is then alleged that the de- 
fendant, on the 7th day of January following, having in the 
meantime considered such aplication, and decided to decline it, 
notified the brokers in writing that such application for $10,- 
000 of insurance for the plaintiff was declined, and that, ac- 
cording to the custom and usage existing in the insurance busi- 
ness in the city of New York, the binding slip and insurance 
carried thereby was held terminated and ended upon such no- 
tice: that this understanding and usage were known and un- 
derstood by the brokers, who accepted the declination, and 
acquiesced in the same, and thereupon attempted to procure in- 
surance for the plaintiff elsewhere. It is further stated in the 
answer that the defendant sent with the notice of declination 
to the brokers an offer to accept a $5,000 risk, if wanted by the 
plaintiffs’ intestate, but that such offer was not accepted by 
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the brokers, nor was any notice of acceptance given to the de- 
fendant. The notice referred to in the answer appears in full 
in the record, bears date January 7, 1891, and is addressed to 
the brokers in the form of a letter signed by the defendant’s 
secretary, the body of which is in the following words :— 
“Your application for renewal of insurance for E. H. Van 
Tassel, at N. E. cor. 13 Ave. & W. 11 St. is declined for $10,- 
000; would renew for $5,000 if wanted. You will, therefore, 
consider that the risk is not held binding by this company 
for more than $5,000.” 


It appears from the pleading and proof given at the trial 
that on the 18th or 14th of January, 1891, the premises men- 
tioned in the binding slip were destroyed by fire, and that the 
owner was damaged thereby in a sum exceeding any insurance 
in force covering the property. 

In the form in which the case is presented by the record, the 
question really is whether the facts stated in the answer, above 
referred to, constituted any defense to an action based upon 
the binding slip above described. The view of the learned 
court below that reviewed the case upon appeal seems to be 
that this paper constituted a contract between insurer and in- 
sured so complete and perfect in its character and terms that 
it could not be affected or explained by any evidence of usage, 
though known and understood by both parties; nor by parol 
evidence as to the purpose for which it was delivered, or the 
scope and effect which it was intended to have by the mutual 
agreement of the parties at the time of delivery. 

Before proceeding to discuss the question involved in the 
case, it may be well to note with all distinctness what this case 
was, and what we decided when it was here upon the former 
appeal: 151 N. Y., 130. In the action as then presented the 
plaintiff sought to recover $5,000 upon the alternative proposi- 
tion for insurance contained in the letter above quoted. The 
trial court held that, inasmuch as this proposition had never 
been accepted, it did not bind the defendant, and so the plain- 
tiff's complaint was dismissed. This court held, as I under- 
stand the opinion, that there could be no recovery upon this 
unaccepted proposition of the company, and, if there could be 
a recovery at all, it must be, not upon the letter, but upon the 
binder. The case comes here now upon an amended complaint 
and a new answer, interposing a new defense presenting issues 
of fact and law that, in the nature of things, could not have 
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been considered or decided upon the former appeal. It is very 
correctly stated in the opinion of the court below that on the 
former action this court did not undertake to give definition to 
the full contract relations between the parties and arising 
upon the binding slip, inasmuch as it was not determined 
whether the binding slip was a renewal of the policy or an in- 
dependent contract of insurance. It is-very evident, as the 
learned court there remarked, that it was either one or the 
other. It may also be observed that the learned court below 
did not attempt to give any definition of the relations of the 
parties in that respect either, contenting itself with the state- 
ment that, if it were a renewal, then the insurance effected by 
it became subject to all the conditions of the policy, while, if an 
independent arrangement, it amounted to a contract of insur- 
ance subject to the terms and conditions of the usual policy 
issued by the defendant: Lipman vs. Insurance Co., 121 N. Y., 
454, 719; Karelsen vs. Sun Fire Office, 122 N. Y., 545. 

The first step in the discussion would, therefore, seem to be 
to ascertain what this binding slip really imports, and what is 
its true scope and legal effect—whether a renewal of an old 
policy, or the basis of a new one; whether the defendant was 
entitled to give proof of the agreement and understanding be- 
tween the parties when it was delivered, and of any known or 
established usage existing with respect to its effect in the city 
where the transaction took place. It is said that the binding 
slip, in and of itself, is such a complete and perfect instrument 
that it embodies all the mutual stipulations of the parties, and 
hence cannot be affected by any parol proof, whether it be es- 
tablished usage or actual agreement at the time of delivery. I 
think it is quite reasonable to assume that this paper is not 
evidence of any agreement to renew an old policy. It does 
not, upon its face, purport to be a renewal, but, on the con- 
trary, if the closing words mean anything at all, they indicate 
that it was not intended as a renewal. Moreover, there had 
been two prior renewals of the only policy which appears to 
have been delivered by the defendant. Both of those renewals 
appear in the record, and they are very different instruments 
from the binder, so called. These renewal receipts, by the 
plainest terms appearing upon their face, purport to be re- 
newals of a pre-existing policy. They are stated to be renewals, 
in large headlines, and they purport in terms to renew a policy, 
the number of which is described, as well as the consideration 
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for the renewal, and every other fact necessary to constitute a 
complete contract of renewal between insurer and insured. 
When these two papers are compared with the binder, it would 
be scarcely possible to conclude that they were all intended for 
the same purpose. The binder was evidently intended as the 
basis of a new contract of insurance, to be followed, neces- 
sarily, in case of an acceptance of the risk by the company, by 
a policy in the usual form. If the facts stated in the defend- 
ant’s answer constitute any defense whatever to the action on 
this instrument, it is apparent that the judgment entered upon 
the direction of the verdict cannot be permitted to stand, since 
proof was offered by the defendant of substantially every fact 
contained in the answer. This proof was excluded under ex- 
ception. We think that the answer contained a defense, and 
that the proof offered was competent. The contention that a 
paper of this character, standing alone, is a perfect and com- 
plete contract of insurance, not admitting of parol proof to 
show the purpose for which it was delivered, or the established 
usage of the business to explain it, is not reasonable, and no 
authority can be found to sustain it. Indeed. it may be very 
safely asserted that, without proof of this kind. the paper itself 
is scarcely intelligible. The ruling of the trial court cannot 
be upheld by the rule which forbids the introduction of parol 
evidence to vary or contradict a written agreement. One of 
the cases cited in the court below is Lipman vs. Insurance Co., 
121 N. Y., 454. The action in that case was upon a binding 
slip much more complete and perfect in form than that now 
under consideration, and, speaking of its legal effect, Judge 
Andrews said: “The binding slip signed by the defendant was 
not a mere written agreement to insure, but was a present in- 
surance to the amount specified therein. The instrument is 
informal. It states on whose account the insurance is made, 
the property covered, the amount insured, the term of insur- 
ance, and the date. But it does not specify the risk insured 
against, nor does it contain any conditions such as are usually 
found in insurance policies. The evident design of the writing, 


as disclosed by the testimony, was to provide temporary insur- 
ance pending an inquiry by the company as to the character of 
the risk, or, if that was known, during any delay in issuing the 
policy.” Now, that is precisely the meaning and effect as- 
cribed to the binding slip in this case according to the conten- 
tion of the defendant. In the case cited the binding slip is 





1900. ] Underwood et al. vs. Greenwich Ins. Co. 155 


said to be evidence of present insurance. The defendant ad- 
mits that this paper is evidence of present temporary insur- 
ance pending an inquiry as to the risk, and terminating eo in- 
stanti upon notice, as was held in that case. So, in that case, 
it appeared that parol testimony was given to explain the pur- 
pose for which the paper was delivered, and this court said 
that the evident design of the writing, as disclosed by the testi- 
mony. was to provide temporary insurance pending an inquiry 
by the company as to the character of the risk. 

An informal paper of this character generally denotes what- 
ever the purpose intended by the parties at the time of its de- 
liverv was, and its legal effect as an agreement must, in the 
nature of things, be effected by known and established custom. 
But perhaps the most obvious answer to the contention of the 
learned counsel for the plaintiffs that this slip is, in itself, evi- 
dence of a complete and perfect contract, is to be found in the 
fact, clearly disclosed by the record, that he was himself un- 
able, at the trial, to make out his case by its mere production. 
It will be seen that the paper does not, upon its face express 
any consideration whatever, and that essential element of all 


contracts is as necessary in a contract of insurance as in any 


other contract. It contains no conditions such as are usually 
found in insurance policies, and upon breach of which the con- 
tract terminates. All these elements of the contract of insur- 
ance the plaintiff was obliged to supply at the trial by proof 
dehors the writing in question. The consideration for the 
agreement is supposed to have been made out by proof of the 
premium charged on the old policy and in the two subsequent 
renewals. It may be true, as a matter of fact, that the renewal 
of an insurance contract is based upon the consideration ex- 
pressed in former renewals or in the original policy; but the 
law does not draw any such inference from the papers them- 
selves, when nothing is said about consideration. When the 
element of consideration is sought to be established in that 
way, the proof is always directed to what is supposed to be the 
actual intention of the parties, to be found from the cireum- 
stances. Thus, in order to show the conditions upon which the 
defendant assumed the risk in question, the plaintiffs’ counsel 
was obliged to put in evidence a policy in the standard form. 
All this shows that the binding slip did not embody the mutual 
stipulations of the parties, and hence, standing alone, was not 
a complete and perfect contract, but was open to explanation 
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by parol proof as to the intention of the parties, and the estab- 
lished custom of the business; and, if proof of that kind was 
admissible for the plaintiff,—as it certainly was,—it is equally 
clear that it was admissible in behalf of the defendant. 

That contracts or written instruments in form much more 
perfect and complete than this binding slip may be affected by 
parol proof as to the design which the parties had in view when 
they were delivered, and by proof of known and established 
custom, is a principle of evidence so well established that cita- 
tion of authorities would seem to be unnecessary. Two of the 
present members of this court have, however, quite recently 
stated the principle, and it will be quite sufficient to quote their 
language, and the authorities there cited. In Newhall vs. Ap- 
pleton (114 N. Y., 140) Judge Parker said: “Every legal con- 
tract is to be interpreted in accordance with the intention of 
the parties making it. And usage, when it is reasonable, uni- 
form, well settled, not in opposition to fixed rules of law, not 
in contradiction of the express terms of the contract, is deemed 
to form a part of the contract, and to enter into the intention 
of the parties, when it is so far established and so far known 
to the parties that it must be supposed that their contract was 
made in reference to it: Walls vs. Bailey, 49 N. Y., 464-469; 
Starkie, Ev., 637, 710; 1 Greenl. Ev,. §§ 292-294; Broom, Leg. 
Max., 682, 889, 890; 2 Pars. Cont., 541.” In Atkinson vs. 
Truesdell (127 N. Y., 230), Judge Haight said: “ Parol evidence 
may be given as to the uniform, continuous, and well-settled 
usage and custom pertaining to the matters embraced in the 
contract, unless such usage and custom contravene a rule of 
law, or alter or contradict the expressed or implied terms of a 
contract free from ambiguity: Dana vs. Fiedler, 12 N. Y., 40; 
Walls vs. Bailey, 49 N. Y., 464; Collender vs. Dinsmore, 55 N. 
Y., 200; Silberman vs. Clark, 96 N. Y., 522; Newhall vs. Ap- 
pleton, 102 N. Y., 138; id., 114 N. Y., 140; Hopper vs. Sage, 112 
N. Y., 530-535; Smith vs. Clews, 114 N. Y., 190.” The right of 
the defendant to give parol proof of the actual intention and de- 
sign of the parties at the time of the delivery of the binding 
slip is equally clear. It was once debated whether a deed ab- 
solute upon its face could be shown to have been, in fact, in- 
tended as a mortgage. This court has sanctioned such proof 
in numerous cases, embracing a great variety of contracts 
much more complete and formal than that now in question. It 
has been held that a written instrument might be affected by 
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proof that it was delivered for some special purpose different 
from that appearing upon its face. Hence it has been held 
that a party sued upon a bond or other instrument might show, 
as between the parties, that it was delivered conditionally. 
When the writing in question appears to be incomplete in any 
respect, or where words or phrases used, in their application to 
the agreement of which they form a part, are ambiguous or un- 
intelligible, parol proof is admissible to supply the incomplete 
term, to aid in the interpretation and to explain what is ob- 
scure or doubtful: Emmett vs. Penoyer, 151 N. Y., 564. The 
cases in which the principle is discussed are numerous, and it 
is quite unnecessary to review them in detail. Many of them 
are cited in a recent case in this court, where it was held that 
a mortgage upon real estate, purporting on its face to be a 
security for the payment of money, might be shown by parol 
proof to have been delivered for an entirely different purpose, 
and which gave to it the character of something else than a 
security for the payment of money: Baird vs. Baird, 145 N. Y., 
659. Even if it were admitted that some of these cases have 
gone too far in extending an exception to a rule of evidence 
that all must admit has many exceptions, there would still re- 
main a large balance of unquestionable authority to support 
the argument that a writing which, upon its face, appears to 
be so informal and incomplete that it can scarcely be said to 
express a distinct idea without the aid of extraneous proof of 
some kind, as is the case with the binder in question, is open 
at the trial to parol proof in order to show the design and pur- 
pose of the parties when it was delivered. Such proof does not 
violate the rule which excludes parol evidence to vary, explain, 
or contradict a written agreement embodying the final and mu- 
tual stipulations of the parties. The judgment should be re- 
versed, and a new trial granted; costs to abide the event. 


Barttett, J. (dissenting). 

I think this judgment should be affirmed. The case has been 
tried three times, and this is its second appearance here. In 
January, 1889, the defendant issued its policy on the testator’s 
building, for $10,000, for one year. In January, 1890, this 
policy was duly renewed for a year, and on or about January 
1, 1891, a binding slip was issued, continuing the insurance for 
another year. On the 7th of January, 1891, the defendant 
wrote a letter to testator’s brokers that they would not renew 
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for $10,000, but would for $5,000, and stated “that the risk is 
not held binding by this company for more than $5,000.” No 
reply was made to this letter, and on the night of January 138, 
1891, the property insured was destroyed by fire. The defend- 
ant at once assumed the position that the letter of January 7, 
1891, was a cancellation of the binding slip. On the other 
hand, the first counsel employed by the testator treated that 
letter as reducing the insurance under the binding slip to 
$5,000, and an action was brought to recover that amount. A 
verdict was directed for the plaintiff, but the general term re- 
versed the judgment on various grounds that need not be 
stated. At the second trial the complaint was dismissed, and 
the general term affirmed the judgment to that effect. The 
case then came here, the appellant appearing by new counsel, 
and this court held that the letter of January 7, 1891, was not 
effectual as a cancellation, but was a mere proposition to re- 
duce the insurance, not acted upon, and that the binding slip 
was in full force and effect at the time of the fire for $10,000: 
151 N. Y., 180. Thereupon the plaintiffs amended their com- 
plaint, asking judgment for the full amount of $10,000. 

I have been particular to state the history of this case, in 
order that the situation at the opening of the third trial might 
be clearly understood. This court had decided the effect to be 
given to the letter of January 7, 1891, and distinctly determined 
that the binding slip was in full force and effect at the time of 
the fire. The defendant’s answer to the amended complaint 
alleged, among other things, that testator’s brokers applied, on 
or about December 30, 1890, for insurance of $10,000 on testa- 
tor’s premises; that the binding slip was issued temporarily to 
cover the risk; and that, according to custom prevailing in 
the city of New York between brokers and insurance companies, 
upon a declination of the risk the binding slip immediately 
ceased to exist. The defendant’s claim is that this binding slip 
was issued “ pending the consideration of the application.” The 
record discloses that on the 26th day of December, 1890, three 
days before the alleged application was made by the new 
brokers of the testator, the defendant had sent a renewal of 
the insurance for another year to the old broker. When the 
binding slip was issued, it contained the statement that this 
renewal was not in force, or, in other words, was replaced by 
the former. This shows that during the last week of Decem- 
ber, 1890, the defendant twice renewed or continued this insur 
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ance for another year on a risk with which it was necessarily 
familiar. At the third trial a verdict was directed for the 
plaintiff, the trial judge having refused to receive the evidence 
of custom as pleaded. The learned Appellate Division, in 
aftirming, held that the evidence was properly rejected. Mr. 
Justice Patterson said: “There was no concealment of its pur- 
pose. It was not to explain ambiguities, but was clearly to 
deprive the instrument of the effect of its express terms, and so 
to vary it, and to substitute another and different obligation in 
the place of that which appeared plainly upon its face.” It is 
undoubtedly the settled law of this State that the binding slip 
issued by insurance companies, to stand until the policy is 
made out and delivered, is a present and complete contract for 
the full term to be covered; that the law writes into it all the 
provisions of the regular policy, and, if a fire occurs before the 
policy is issued, the insured can recover on the binding slip, 
subject to such defenses as the company might interpose under 
the terms and conditions of the policy. The question now pre- 
sented is, can parol evidence of custom be introduced to contra- 
dict and alter an absolute contract of insurance, free from 
ambiguity? If it may be done in the case of a binding slip, a 
policy will be subject to a like attack, as both are complete 
contracts containing in contemplation of law the same provi- 
sions. That the introduction of parol evidence offered by the 
defendant in this case is incompetent seems very clear, as it 
seeks to show that the insured, in the possession of a valid and 
unambiguous contract of insurance after a fire, is in fact unin- 
sured: Atkinson vs. Truesdell, 127 N. Y., 230, and cases cited; 
Thomas vs. Scutt, 127 N. Y., 1383; Truscott vs. King, 6 N. Y., 
147; Chester vs. Bank, 16 N. Y., 336; Horn vs. Keteltas, 46 N. 
Y., 605, 610. Furthermore, the effect of this parol proof is to 
vary the contract between the parties, and violate the statute, 
as to the right of the company to cancel the contract of insur- 
ance. The present standard policy and the statute provide 
that the company can cancel a policy by giving five days’ no- 
tice. The company being clothed with this absolute power to 
terminate the contract, there is no occasion to resort to the 
defense of custom as set up in this case, in violation of well- 
settled legal principles and the long-established practice in the 
insurance world. Prior to the standard policy the company 
could cancel at once on giving notice to the insured. The ter- 
mination of the insurance at the time of giving notice was con- 
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sidered unjust to the insured, and in the standard policy five 
days were given him in which to place his risk elsewhere. The 
defense here is that by reason of notice rejecting the risk “said 
binding slip immediately then and there ended and fell,” ete. 
This court repeatedly enforced the old provision as to cancella- 
tion where notice was given while the binding slip was in force. 
In Lipman vs. Insurance Co, (121 N. Y., 454) Judge Andrews 
said: “The binding slip signed by the defendant was not a 
mere agreement to insure, but was a present insurance to the 
amount specified therein.” It was held, however, that the 
binding slip was subject to the conditions contained in the 
ordinary policy, and, as notice of cancellation had been served 
before the fire, under the clause giving it effect eo instanti the 
company was not liable. This case was followed by the 
Second division of the court in Karelsen vs. Sun Fire Office 
(122 N. Y., 545, 549), Judge Parker writing the opinion. I am 
deeply impressed with the far-reaching effect of the principles 
laid down in the prevailing opinion. It is little short of start- 
ling to hold, at this late day in the law of insurance, that a 
binding slip is scarcely intelligible without the aid of parol 
evidence. As already pointed out, it is the full contract of in- 
surance, having read into it all the provisions of the standard 
policy, and has been the basis of recovery in many cases. If 
insurance companies desire a temporary contract of insurance, 
whereby they gratuitously assume a risk pending investiga- 
tion, which 1s to be terminated instantly, at their pleasure, it 
is very easy to draw it, and no one will be misled. I vote to 
affirm the judgment. 

Parker, C. J., and Gray and Haight, JJ., concur with O’Brien, 
J., for reversal. Martin and Vann, JJ., concur with Bartlett, 
J., for affirmance. Judgment reversed, ete. 
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SUPREME COURT OF SOUTH CAROLINA. 


SWEARENGEN 
v8. 
HARTFORD FIRE INS. CO. Er au.* 
A mortgagee sought to enforce against the insurance money a lien on the 
mortgage, claiming an agreement by the mortgagor to insure for benefit 


of mortgagee while the policy was for sole benefit of mortgagor, and that 
the latter refused to transfer the policy. 


Held, That the suit should be tried in equity. 
Held, That the facts as stated are sufficient cause of action. 


Held, Thatin such case the law will presume the insurance to have been 
taken for the benefit of the mortgagee. 


Held, That where, with knowledge of such facts, the company paid to an 
assignee of the mortgagor who had no knowledge of the facts, it was 
free from any claim by mortgagee. The lien of the assignee was superior 
to that of the mortgagee and it was obligated to pay. 


J. W. DeVore, for Appellants. 


Crorr & Titman, for Respondent. 
JONES, J- 


This is an action by a mortgagee against an insurer and the 
mortgagor to enforce an alleged equitable lien upon the pro- 
ceeds of an insurance policy on the mortgaged premises taken 
out by the mortgagor in her own name. This appeal is from 
the judgment entered on the verdict of the jury in favor of 
plaintiff, and is the second appeal in this case: 52 8. C., 309. 

On the call of the case for trial, defendants’ attorney moved 
for a trial of the issues by the court without a jury, as a cause 
in equity, but this was refused, and the case was submitted to 
a jury. This action of the court is excepted to as error. The 
right asserted by plaintiff was a mere equity, and the issues 
should have been tried by the judge as chancellor. The issues 
of fact not having been tried by the proper tribunal, the ver- 
dict and judgment thereon must be set aside. 

The next question we notice is whether there was error in 
overruling the demurrers to the complaint interposed by de- 
fendants on the grounds (1) that the court was without juris- 
diction, and (2) that the complaint did not state facts sufficient 
to constitute a cause of action. There can be no doubt that 
the court had jurisdiction both of the parties and of the sub- 
ject-matter, and this point need not be further noticed. As 


* Decision rendered, Dec. 11, 1899. 
VoL. XXIX.—11. 
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to the second ground, there are several specifications wherein 
it is alleged that the complaint failed, but we will consider the 
one principally relied on, and common to the demurrers by 
both defendants; viz., that it is not alleged that the policy of 
insurance was taken out by the mortgagor with intent to per- 
form the alleged agreement to insure for the benefit of the 
mortgagee. The complaint alleged an agreement to insure for 
the benefit of the mortgagee, and the subsequent taking out of 
insurance by the mortgagor in her own name; and the fifth 
paragraph of the complaint alleged, in effect, that after the 
loss by fire, plaintiff demanded that the mortgagor turn over 
and transfer to plaintiff said policy of insurance, but that de- 
fendant, contrary to the agreement that said policy should be 
for the benefit of plaintiff, refused to turn over, ete. If, there- 
fore, it be necessary to allege, in such a case as the present one, 
that the insurance was taken out in pursuance of, or with in- 
tent to carry out, the agreement to insure, such allegation is 
sufficiently involved in the allegations made to avoid the de- 
murrer, even though lacking in definiteness and certainty, for 
which there is other remedy. But, further, the law will pre- 
sume that insurance taken out by the mortgagor in her own 
name, after an agreement to insure for the mortgagee’s benefit, 
was taken out in pursuance of the agreement, on the ground 
that equity regards that as done which ought to have been 
done. While, in Massachusetts (Stearns vs. Insurance Co., 124 
Mass., 61), the principle was announced that no equitable lien 
would exist in favor of the mortgagee unless the insurance was 
obtained with intent to perform an agreement to insure, yet we 
think the better view is that such an equitable lien exists when 
there is an agreement to insure for the mortgagee’s benefit, and 
subsequent insurance in the mortgagor’s name, without neces- 
sity to establish as a fact that the insurance was taken with 
intent to perform the agreement. The law will presume the 
actual intent to be in accord with the duty: Cromwell vs. In- 
surance Co., 44 N. Y., 48; Ames vs. Richardson, 29 Minn., 333; 
Nordyke & M. Co. vs. Gery, 112 Ind., 539. Appellant is mis- 
taken in supposing that this court in the former decision (52 
S. C., 318), held to the contrary of the principle now announced. 
The court held it error to reject testimony offered to show that 
Hardy first conceived the idea of insuring the property after 
the execution of the mortgage. This testimony was relevant 
to show that there was no agreement to insure at the time of 
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the execution of the mortgage. There was no error in over- 
ruling the demurrer. Other exceptions to the rulings and 
charge of the judge, which raise the question just discussed, 
need not be further noticed. 

We proceed now to consider a matter which, under our view, 
must necessarily lead to a dismissal of the complaint. The de- 
fendants requested that the jury be instructed as follows: 
“That if the jury believe that the Bank of Edgefield and H. H. 
Kempson had this policy assigned to them for valuable consid- 
eration, without notice of any claim of Mrs. Swearengen, then 
they would have the legal title to said policy, and the money 
due thereunder would have to be paid to them, their legal title 
and claim to same being superior to Mrs. Swearengen’s equita- 
ble claim, and, if the insurance company paid it to them, it is 
discharged from any liability to the plaintiff.” This request 
was refused, and the jury was instructed substantially that if 
there was an agreement to insure for Mrs. Swearengen’s benefit 
made at the time the trade was consummated, and if the insur- 
ance company had notice of that fact before it paid out the 
money, and, notwithstanding, paid out the money to any one, 
it did so at its peril, and plaintiff would be entitled to recover. 
The undisputed evidence was that the insurance policy was, 
after loss, transferred for value to the Bank of Edgefield and 
H. H. Kempson, and that the assignees had no notice of plain- 
tiffs’ alleged equitable lien. The answer of the defendant com- 
pany interposed the payment to said assignees as a defense. 
We think the jury, if properly trying the issues, should have 
been instructed in accordance with the defendants’ request, 
and, if it had been so instructed, the verdict would have been 
for the defendants on the undisputed evidence. 

Assuming as facts, what the defendants strenuously dis- 
puted, that there was an agreement to insure for the mort- 
gagee’s benefit, and that the defendant company kad notice of 
plaintiff’s equity before payment to the Bank of Edgefield, still 
payment by the defendant company to the legal holder of the 
claim, who had no notice of plaintiff’s equity, would exonerate 
the insurance company from further liability, since it was 
legally liable to pay said assignee. If all the parties were be- 
fore the court, and the fund in court, equity would decree the 
fund to the holder of the legal title, the equities being equal. 
Since the insurer has already done what equity would direct, 
it is exonerated. This view is not inconsistent with section 
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133 of the Code regulating assignment of choses in action, and 
providing that the action of the assignee shall be without 
prejudice to any set-off or other defense existing at the time 
of or before notice of the assignment; nor is this view incon- 
sistent with Patterson vs. Rabb, 38 8. C., 138, 19 L. R. A., 831. 
The question here is not one appertaining to an action by an 
assignee of a chose in action, but is one to enforce an alleged 
equity against property in the hands of another holding the 
legal title, and without notice of the alleged equity. The 
equitable lien of a mortgage on the proceeds of an insurance 
policy to the mortgagor, under an agreement to insure for the 
mortgagee’s benefit, extends only to those having notice of 
such lien. Under this view and the undisputed evidence, the 
court sees no reason why this case should be sent back for a 
new trial under instructions, since the result must inevitably 
be a dismissal of the complaint. The judgment of the Circuit 
Court is, therefore, reversed, and the complaint dismissed. 


COURT OF APPEALS OF KENTUCKY. 


METROPOLITAN LIFE INS. CoO. 





v8. 
MULLEADY’S ADM’X. * 


An insurance company cannot insist upon a forfeiture of a policy for the non- 
payment of premiums, where the agent of the company has solicited and 
received payment of premiums after the right to a forfeiture accrued, 
representing that the policy was in full force and effect. 


O’Hara & Rovse and F. M. Sackerr, for Appellant. 
B. F. Graziant and Wm. Gorse, for Appellee. 
Gurry, J. 

It is alleged in the petition in this action that the appellant, 
in March, 1895, issued a policy of insurance upon the life of 
John P. Mulleady for the sum of $252, and that said Mul- 
leady died the 16th of October, 1896. It is further alleged that 
the premiums on said policy were continued to be paid up to 
the 19th of October, 1896. It is further alleged that in Novem- 
ber, 1896, the appellee was appointed administratrix, and that 
immediately upon the death of said Mulleady she notified the 


*Decision rendered, Oct 31,1899. From Southwestern Réporter. 
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appellant, and requested blanks to fill out proof of loss, but 
that appellant refused to give her said blanks, and disclaimed 
any liability on account of the death of said Mulleady, and noti- 
fied her that it would be useless to make proof of loss, as said 
appellant declined to pay any portion of said loss on any ac- 
count. The appellant sought to defeat a recovery upon the 
ground that the insured failed to pay any premiums after July 
18, 1896, when, in August, 1896, the defendant, under the third 
section of the policy, lapsed same, whereby it became null and 
void; payments being required to be made weekly. It is de- 
nied in the answer that decedent paid premiums on or up to 
October 19, 1896, but it is said the last payment was made July 
13, 1896. It is further alleged in the answer that on the 30th 
of September, 1896, decedent made it known that he desired to 
have the policy revived, and thereupon executed an application 
therefor, but did not pay the premiums on said policy which 
were in arrears, and which were required to be deposited with 
the said company to obtain the revival, until October 15, 1896, 
at which time the same were deposited, and the application 
for revival forwarded to the home office, but was never acted 
on. The reply traverses the averments of the answer. It 
is further alleged in the reply that appellant promised and 
represented to the decedent that said policy would not lapse 
before the 13th of July and the ——— day of September, 
1896; that during that period, between the 13th of July, 
1896, and 24th of August, 1896, the defendant constantly 
represented that the policy was in full force and effect, 
and it would not be lapsed in consequence of failure to pay, 
but that they could pay up within a reasonable time from the 
time in which it became due; and that decedent and his wife 
from time to time did pay on said premiums until the amount 
paid on decedent’s policy and his wife’s amounted to $4.20, and 
said moneys were received by the agents and employees of said 
appellant, and entered in their premium receipt books, with the 
assurance thet the policy was in full force; and that many 
weeks before October 15, 1896, the defendant represented and 
promised that the policy was in full force, and received a por- 
tion of the premiums due, and for many weeks before the 15th 
of October received the same, but decedent was taken suddenly 
ill on the day of October, 1896, and a few days thereafter 
appellant represented to decedent that he would have to sign a 
paper as a matter of form, so that, if anything should happen, 
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his wife would have no trouble in getting the money; that 
about the 15th of October, 1896, he did sign the paper, and that 
his signature was fraudulently procured by the appellant, and 
was secured for the purpose of preventing the payment of the 
policy; that appellant represented that said paper was a mere 
matter of form, as required by defendant’s company, and that, 
if he would sign the same, they would have no trouble in re- 
ceiving the money if anything should happen to him; that de- 
fendant was then sick in bed, and unable to read, or to fully 
understand the purport of, said paper, and that the same is of 
no force. The rejoinder may be taken as a traverse of the 
affirmative averments of the reply. A jury trial resulted in a 
verdict and judgment in favor of the appellee for the amount 
claimed, and interest, and appellant’s motion for a new trial 
having been overruled, it prosecutes this appeal. 

The first three and one-half grounds relied on for a new trial 
are, in substance, that the verdict is against the law and evi- 
dence. The fourth complains of the failure of the court to 
give a peremptory instruction to find for the defendant. The 
fifth alleges error of the court in refusing to admit testimony 
offered by the defendant. The other grounds relied on are as 
to instructions given and refused. The instruction asked for 
by appellant was properly refused. Instruction No. 1 in sub- 
stance told the jury that, if they believed from all the evidence 
that the plaintiff paid to the agent of appellant, early in Sep- 
tember, 1896, $1.50, and in the same month $1.70, and about 
October 12th $1, and if said sums were paid as premiums on 
the policies of life insurance, and believed she was paying 
them as such, and was induced to pay said sums by the agent 
of appellant, and that they represented to her at the time that 
they were payments on policies still in force, and not on appli- 
cation for revival, and that defendant company received said 
sums from said agents, and retained the same, the jury should 
find for plaintiff in the sum of $252 and interest. The second 
instruction is, in effect, that, if the jury believe that the dece- 
dent applied for a revival of a policy on his life, and that any 
money paid by plaintiff was on account of said application, and 
with knowledge that the policy lapsed, and was at an end, then 
the jury should find for the defendant. It may be true that the 
decedent had failed for four weeks to pay the premiums on his 
policy, and that the company had the right to have declared 
the policy lapsed; but it is also true that if the agent of the 
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company continued to solicit payment of the premiums, and in 
fact did, from time to time, up to, or about, the 15th of October, 
collect and receive payments on the said policy, representing to 
deceased that the policy was in full force and effect, the com- 
pany cannot now rely upon a forfeiture of the policy; and this 
is specially true, as it seems that the company retained the 
money so paid until after the institution of this suit. There is 
some conflict in the testimony as to the foregoing facts or 
claims. But it was the province of the jury to weigh and de- 
termine from all the evidence the truth as to the foregoing, as 
well as to the other controverted claims made in the pleadings. 
The verdict of the jury is sustained by sufficient evidence. Af- 
ter a careful consideration of the record, we fail to perceive 
any error prejudicial to the substantial rights of the appellant. 
The judgment is, therefore, affirmed, with damages. 


SUPREME COURT OF MICHIGAN. 


CLAWSON 
v8. 
CITIZENS’ MUT. FIRE INS. CO.* 


The written application of a mutual company stated in answer to question, 
“‘What is your title?” ‘‘ Deed;” and stipulated that insured would abide 
by the regulations as contained in the policy and pay his proportion of 
losses and expenses during the continuance of the policy. The applica- 
tion was sent by the agent to the company, anda policy returned which 
was by its terms void if the interest was misrepresented or not truly stated 
or was other than that of sole and unconditional ownership. 


Held, That the answer did not intimate the character of the estate, and the 
fact that he had no inheritable title, as his wife might become sole owner 
in case of her survival, did not defeat the policy, since the company issued 
it with knowledge of the answer. 


George S. Witson (Charles A. Blair, of counsel), fur Appellant. 


Garry C. Fox, for Appellee. 
Hooker, J. 


The plaintiff procured a policy of insurance from the defend- 
ant company. The application was made upon a _ printed 
blank, furnished by the defendant's agent, who wrote the an- 
swer to the questions contained thereon, as given by the plain- 
tiff. To the sixth question, “ What is your title?” the plaintiff 


* Decision rendered, Oct, 24, 1899, 





168 Supreme Court of Michigan. [ Feb., 


answered, and the agent wrote,.“ Deed.” The application con- 
cluded with the following clause: 


“Tn consideration of the protection afforded by the com- 
pany, it is hereby agreed upon the part of the applicant that 
he will abide by the regulations of the company as contained 
in their policy, and pay his equitable proportion of the rate 
necessary to pay losses and expenses, not exceeding the sum 
specified in this application during the life of this policy.” 


ed. 


. 


The application was sent to the home office, which issued 
and forwarded the policy, which was the Michigan standard 
form. It contained the following provision :— 

“This entire policy shall be void if the insured has con- 
cealed or misrepresented, in writing or otherwise, any ma- 
terial fact or circumstance concerning this insurance or the 
subject thereof; or if the interest of the insured in the prop- 
erty is not truly stated herein; * * * or if the interest 
of the insured be other than unconditional and sole owner- 
ship; or if the subject of insurance be a building on ground 
not owned by the insured in fee simple.” 

On February 18, 1898, the property insured, including a 
building, was destroved by fire. On March 8th, proof of loss 
was made on a blank furnished by an agent of the defendant, 
when it appeared that the plaintiff and his wife held title to the 
premises under a deed which made them tenants by the en- 
tirety. Thereupon the defendant refused to pay the loss, and 
this action was brought. 

Two points are raised in the brief of the appellant: (1) That 
the application misrepresented the plaintiff's title; (2) that the 
policy is void under the provisions quoted. The cause was 
tried by the court, and written findings were filed. The court 
found that there was neither fraudulent misrepresentation nor 
concealment of the plaintiff’s title, and held that the provisions 
of the policy were waived. The defendant has appealed. 

It is contended that the statement that the title was held by 
deed was equivalent to a representation that plaintiff held title 
in fee, whereas he had no inheritable title, being neither a ten- 
ant in common, nor an ordinary joint tenant, as his wife had a 
right of survivorship of which he could not devest her, and 
might become sole owner in fee at his death. The conditions 
of the policy are valid, and there is nothing in the findings to 
excuse the plaintiff from not knowing that they were in the 
policy. It is also true that the plaintiff's title did not meet the 
requirements of such conditions, and that he should not have 
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been permitted to recover, unless the conditions were waived. 
The policy indicates that risks upon property, the sole, abso- 
lute, and unconditional title to which is not in the insured, are 
not desired, and, if taken at all, will be confined to cases where 
it is expressly so provided. In such cases these conditions are 
waived, and wherever the writing: which constitutes the con- 
tract shows an express waiver, or facts which may be said to 
put the company upon inquiry in relation to the title, it is not 
unreasonable to say that there is such waiver. A contract of 
insurance is executed by the insured by payment of the pre- 
mium, while it is executory by the company. If, after a fire, it 
turns out to be void, there is little, if any, loss to the company, 
for, at most, it must refund the premium; but to the insured 
the loss is greater. Holding a policy void in a case of this kind 
is akin to enforcing a forfeiture, and there is no hardship in 
holding the company to the utmost good faith. The applica- 
tion asked the plaintiff to state by what title he held this prop- 
erty, which neither the application nor policy described as 
“his.” His reply was, “Deed.” This did not convey any in- 
formation upon the question of his sole and absolute owner- 
ship in fee, for his deed might be any kind of a deed, and it 
might purport to convey any of the numerous estates less than 
a fee simple that may be conveyed by deed. It was a represen- 
tation that he had a deed of the entire parcel, but the estate 
sought to be conveyed by the deed was not intimated. The 
agent knew that, and the home office knew it when the policy 
was issued, and we think it no injustice to hold that the com- 
pany intended to insure whatever insurable interest he had in 
the entire premises. 

We do not mean to be understood that the company was not 
justified in believing that his deed covered the entire premises. 
Had it covered but the south one-fourth, or the undivided one- 
fourth, or any other aliquot part, we might say that it was a 
misrepresentation, and that the clear implication was that the 
plaintiff had title by deed to the property that he was insuring, 
upon which the company had the right to rely. The case of 
Miotke vs. Insurance Co. (Mich.) discusses a similar question, 
although the circumstances under which the policy was taken 
were different. The plaintiff had an estate well known to the 
law in the entire parcel. It was not an absolute estate in fee, 
but it might ripen into one. The character of his holding was 
discussed by Mr. Justice Moore in the recent case of Dickey vs. 
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Converse (Mich.). This was an insurable interest in the whole, 

and one which the defendant was bound to know might be con- 

veyed by deed. We think this point covered by the case of 

Miotke vs. Insurance Co., supra. The judgment is affirmed. 
The other justices concurred. 


SUPREME COURT OF NEBRASKA. 


HOME FIRE INS. CO. 
v8. 


JOHANSEN. * 


The burden of proofas to new matter pleaded by way of confession and avoid- 
ance of the allegations of an adversary’s pleading is on the party setting 
forth such new matter. 


A reply which refers in vague and general terms to the allegations of the an- 
swer should be construed as responding to the particular matters set forth 
in such answer. 


A party, by pleading in avoidance of matter set forth in his adversary’s plead- 
ing, concedes the truth of such matters in seeking to avoid their legal 
effect. 


The giving of a mortgage on insured chattels in violation of a condition of the 
policy against incumbrances renders such policy void. 


In such case the cancellation or discharge of the lien before loss occurs re- 
vives the contract. 


And the burden of proving such cancellation of the lien is on the insured. 


The determination of questions presented to this court in its review of the 
proceedings of an inferior tribunal becomes the law of the case, and, or- 
dinarily, will not be re-examined in a subsequent review of the proceed- 
ings of the inferior tribunal on the second trial of the case. 


Byron G. Bursank, for Plaintiff in Error. 
DotezaL, Cook & Coox, for Defendant in Error. 
SuLtivan, J. 

Charles Johansen sued the Home Fire Insurance Company, 
in the District Court of Washington County, to recover upon a 
fire policy. The cause was tried to a jury, and resulted in a 
verdict and judgment in favor of the plaintiff. The question 
for decision, presented in a variety of forms, is the sufficiency 
of the evidence to sustain the verdict. The policy forbade, un- 
der penalty of forfeiture, the mortgaging of the property in- 
sured. One of the defenses presented by the answer was 
“that, subsequent to the issuance of said policy of insurance, 





* Decision rendered, Dec. 6, 1899. Syliabus by the Court. 
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the plaintiff, in violation of the terms, stipulations, and war- 
ranties contained in said policy, incumbered by three chattel 
mortgages ali the property described in said policy and dam- 
aged by said fire; such chattel mortgages being for the sums 
of $7,160, $7,165, and $1,805; all of which said mortgages were 
valid, subsisting liens on said property at the time of said fire.” 
The plaintiff replied, denying the averments of the answer not 
expressly admitted; denying that any of the chattels covered 
by the policy were incumbered when the policy was issued; 
and alleging “that at the time of the loss by fire set forth in 
plaintiff’s petition all and singular the chattels covered by said 
policy of insurance set forth in plaintiff’s petition were free 
from all mortgages, and were, prior thereto, released and dis- 
charged from the lien of all mortgages whatsoever; and said 
chattels, at the time of said fire, were unincumbered by any 
mortgage whatsoever.” The plaintiff, at the trial, produced 
witnesses to sustain the controverted averments of the petition, 
and rested. The defendant offered no evidence, and the cause 

yas submitted to the jury without any proof touching the exe- 
cution or release of the mortgages referred to in the pleadings. 
Counsel for the defendant contends that the giving of the mort- 
gages as charged in the answer was admitted by the reply, 
and that, in the absence of any evidence upon the subject, the 
presumption is the property was still incumbered at the time 
of the fire. We think counsel is right. We see no escape from 
the conclusion that the plaintiff, in his reply, confessed that he 
had broken a vital condition of the policy. The company al- 
leged that the insured chattels were mortgaged after the policy 
was issued, and that the mortgages were in force at the time 
of the fire. The plaintiff was called upon to meet this allega- 
tion. It was his duty to admit or deny it. Fairly construed, 
we think the reply was intended as a confession and avoidance 
of the new matter contained in the answer. It was evidently 
the intention of the pleader to admit the execution of the mort- 
gages, and to show by way of avoidance that they were not 
liens on the property at the time of its destruction. It is true 
that the plaintiff does not refer in his pleading to any particu- 
lar mortgage, but we must assume that the reply was designed 
to perform its proper office by responding fairly to the allega- 
tions of new matter contained in the answer. The purpose of 
the plaintiff was to avoid the legal consequence of the alleged 
fact that he had incumbered the insured chattels after the issu- 
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ance of the policy; and that, of course, he could not do without 
admitting that the mortgages had been given. He could not 
allege new facts showing a release or discharge by payment, or 
otherwise, without impliedly conceding that the alleged lien 
once existed: Dinsmore vs. Stimbert, 12 Neb., 433; Gould, PI. 
(5th Ed.), 34; 1 Boone, Code P1., § 59; Bliss, Code Pl. (1st Ed.), 
§ 340; 4 Enc. Pl. & Prac., 667; State vs. Hill, 47 Neb., 456. 
The giving of the mortgages was the breach of a substantial 
condition of the policy, and its legal consequence was to render 
the contract of indemnity null. The release of the mortgages 
would, according to our decisions (Insurance Co. vs. Schreck, 
27 Neb., 527, 6 L. R. A., 524; Insurance Co. vs. Dierks, 43 Neb., 
473; and Johansen vs. Insurance Co., 54 Neb., 548), reanimate 
the contract; but clearly the burden of showing such release 
was upon the plaintiff. While the defendant alleged that the 
mortgages were in force at the time of the fire, that allegation 
was not essential to its defense. It was neither necessary to 
plead nor prove it: Insurance Co. vs. Bachelder, 39 Neb., 95; 
Insurance Co. vs. Schreck, supra. 

We are asked in this case to overrule the former decisions of 
this court, holding that the release of a chattel mortgage given 
upon insured property in violation of an express condition of 
the policy revives the contract, and renders it effective from the 
date of the release. The question having been presented for 
decision and decided, when this case was here before (Johansen 
vs. Insurance Co., supra), we will not now inquire into the cor- 
rectness of the rule announced. If our former conclusion was 
erroneous, the defendant should have obtained a correction of 
the error by presenting a motion for rehearing. The settled 
doctrine of this court is that the determination of questions 
presented to this court in reviewing the proceedings in a cause 
in the district court becomes the law of the case for all subse- 
quent proceedings, and, ordinarily, will not be made the sub- 
ject of re-examination: Ripp vs. Hale, 45 Neb., 567; Coburn 
vs. Watson, 48 Neb., 257; Fuller vs. Cunningham, 48 Neb., 857; 
Association vs. Kettenbach, 55 Neb., 330; Mead vs. Tzschuck, 
57 Neb., 615; Hayden vs. Frederickson, 59 Neb., —. And this 
rule applies not only to all points actually decided, but to all 
questions presented by the record, and necessarily involved in 
the decision: Drug Co. vs. Teasdall, 59 Neb., —; Hayden vs. 
Frederickson, supra. The judgment of the District Court is 
reversed, and the cause remanded. Reversed and remanded. 
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SUPREME COURT OF IOWA. 


SOORHOLTZ 
v8. 
MARSHALL COUNTY FARMERS’ MUT. FIRE INS. CO.* 
oo ew because there is no existing insurance is a waiver of proofs 
The cseeuiadiin of a mutual company prohibited payment until the directors 


were satisfied that the tire was accidental, but in such case liability 
should be finally decided by a majority of the members. 


Held, That a mere decision of the directors, though at the instance of the 
insured, was not binding on him. 


E. F. Bryrorp and J. L. Carney, fur Appellant. 
Srrusite & Sticer and Daty & Braprorp, fur Appellee. 


Lanp, J. 

The certificate of insurance sued on was in force when the 
property covered by it was destroyed, July 11, 1895, unless pre- 
viously canceled by request of the plaintiff. He held three 
certificates, and, undoubtedly, one of these was surrendered 
with the remittance of an assessment, April 21, 1892. That 
only one was then canceled appears from the president’s letter; 
the entry on the secretary’s book across the account of that 
certificate, “Canceled by sale, April 22, 1892;” the making and 
payment of an assessment on the entire amount of the three 
certificates in 1893; and the undisputed evidence of plaintiff 
and his son that the other two certificates were never surren- 
dered, and no request ever made for their cancellation. A 
mere surmise that there must have been a mistake in the date 
does not meet this evidence. The mistake probably occurred 
because of the treasurer keeping the account of the three cer- 
tificates together, and inadvertently writing on it “Canceled,” 
without designating the particular certificate. In any event, 
as the company never attempted to forfeit that on which this 
action is based, and the plaintiff never surrendered it, nor asked 
for its cancellation, it was in full force when the property in- 
sured was consumed by fire. 

2. Notice of the loss was promptly given, and the secretary 
viewed the premises the following day, but refused to take 
steps for its adjustment, as was his duty, under the by-laws of 


* Decision rendered, Oct. 24, 1899. 
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the company. This was on the sole ground that the certificate 
had been canceled, of which he sought to convince the plaintiff 
by exhibiting the books of the company. On August 17, 1895, 
the board of directors met, and refused payment. It will be 
observed that this was within 60 days of the time of the fire. 
No proofs of loss were served, nor were any essential to recov- 
ery. The law ought never to exact vain things, and, after de- 
nial of liability because of no existing insurance, it would have 
been the merest formality to present proofs of loss: Bloom vs. 
Insurance Co., 94 Iowa, 363; Boyd vs. Insurance Co., 70 Iowa, 
325; Stephenson vs. Association (lowa). As the denial of lia- 
bility and refusal to pay the loss because of the cancellation of 
the policy were expressly averred in the second amendment to 
the petition, the demurrer was rightly overruled, and the rul- 
ing permitting another amendment after submission was with- 
out prejudice. 

3. The decision of the directors, though they met at the in- 
stance of plaintiff, was not binding on him. Articles 14 and 
15 of the constitution of the company prohibit payment until 
the officers are satisfied that the fire was accidental, and, when 
not so satisfied, provide that the liability of the company shall 
be finally decided by a majority of its members. This was not 
a meeting of the members, but of the directors. No question 
was made but that the fire was accidental, the only controversy 
considered relating to whether the certificate had been can- 
celed, and the plaintiff never agreed to bide the decision of the 
directors. An appropriate order was entered for the assess- 
ment of the members of the company in accordance with the 
provisions of its constitution. Included was a judgment for 
the amount of the loss. This should be eliminated, and the 
decrees, with this modification, affirmed, with costs taxed to 
appellant. Modified and affirmed. 
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SUPREME COURT OF ILLINOIS. 


MILWAUKEE MECHANICS’ INS. CO. 

vs. 
GRAHAM.* 

The policy provided that it might be canceled after five days notice. On the 
day of receiving the notice, the insured called upon the agent of another 
company and asked if he could place the risk, and was told he thought 
he could. The agent, unknown to the insured, at once wrote the policy 


and entered it on his register, but it was not delivered, nor the premium 
paid or promised. 


Held, That other insurance had not been effected, and the first policy, which 
provided against other insurance, continued liable. 

E. A. Perry, for Appellant. 

Marruews & Griassy, for Appellee. 

Per Curiam. 

After a careful consideration of this case, we have come to 
the same conclusion, and entertain the same views as are ex- 
pressed in the opinion of the Appellate Court, delivered by Mr. 
Justice Harker. That opinion will, therefore, be adopted as 
the opinion of this court also. It is as follows:— 

“Appellee is the owner of a fruit-evaporating plant at Pitts- 
field, Ill. On the 27th of October, 1897, C. K. Graham, his 
operating manager, procured from F. W. Niebur, agent of the 
Milwaukee Mechanics’ Insurance Company, a fire insurance 
policy on the machinery and fruit on hand. The policy was de- 
livered, but the premium was not paid, the agent declining to 
receive it until he should learn from the company whether it 
would carry the risk. It was provided in the policy that the 
contract should become void if other insurance on the property 
should be procured without consent of the company, and that 
the policy might be canceled at any time by giving five days’ 
notice. On the 30th of October, Niebur received notice from 
the company that it would not carry the risk, and directing 
him to cancel the policy. He at once sent a note to C. K. 
Graham. informing him that his company declined the risk, 
and requesting him to procure other insurance. Graham, at 
noon of the same day, called at the office of E. A. Burk, another 
insurance agent, showed the note to him, ‘ gave him the particu- 
lars,’ and asked him if he could write the risk in some company 


* Decision rendered, Oct. 13, 1899, anal 
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represented by him. Burk replied that he thought he could; 
whereupon Graham left the office, ‘promising to call again. 
Burk at once wrote a policy in the Hanover Ins. Co., of New 
York, on one of the blanks furnished him, with the signatures 
of the president and secretary, covering the property from 
October 30 to November 30, 1897, countersigned it himself, and 
entered it in his register of policies. The policy was not de- 
livered to Graham, the premium, was not paid by him, nor did 
he promise to pay it. That night the property was destroyed 
by fire. This suit was commenced against appellant on the 
first-named policy, and was defended upon the ground that 
Graham had waived his right to have the policy continue in 
force five days after notice of cancellation, and that the policy 
became void by reason of a contract of insurance effected with 
the agent of the Hanover Ins. Co. <A trial by jury resulted in 
a verdict and judgment against the appellant for the full 
amount named in the policy. 

“Tt is clear that the right of appellee to recover depends en- 
tirely upon whether he consummated a contract of insurance 
with the Hanover Ins. Co. By its own terms, the policy sued 
on was to continue in force for five days after cancellation, un- 
less other insurance was effected. The risk was with appellant, 
within the five days, up to the instant it should be assumed by 
another company and agreed to by the insured. While it is 
not necessary, in order to hold an insurance company to lia- 
bility for a loss, that the policy shall have been delivered or the 
premium paid, in a case where the policy has not been deliv- 
ered, nor the premium paid or tendered, a promise to pay the 
premium is necessary. Without a promise to pay for the in- 
surance, the undertaking of the company would be nudum 
pactum. It is fundamental that, unless the parties have come 
to an agreement as to the terms of their contract, so that noth- 
ing remains to be done but to execute what has been agreed 
upon, the contract is still incomplete, and of no binding force 
upon either party. We can see no reason for departing from 
that familiar rule in the law of contracts in a case where the 
parties were negotiating over a contract of insurance. In the 
case at bar there was neither a delivery of the policy, a pay- 
ment of the premium, a tender of the premium, nor a promise 
to pay. The matter was in an incomplete condition at the time 
of the fire, and there was no such contract effected as could 
render the Hanover Company liable. 
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“The trial court entertained the view that, in order to render 
a contract of insurance valid and binding, a delivery of a policy, 
a payment of the premium, or a tender of it is necessary, and 
so told the jury in modified instructions. That, of course, was 
erroneous. The right to make a parol contract of insurance is 
recognized by our courts, and the contract may be completed 
by the mere promise of the insured to pay the premium. But 
as there was not even a promise made to the agent of the Han- 
over Company to pay the premium, and we are clearly of the 
opinion that the policy of appellant was in force at the time of 
the fire, no harm resulted from the modification of those in- 
structions. The judgment is right, and no such error inter- 
vened as would justify a reversal.” 

The trial court submitted the following question of fact, 
which the jury answered in the negative; viz., “Did E. A. Burk, 
as agent of the Hanover Ins. Co., subsequent to the issuing of 
the policy sued on and prior to the alleged loss, agree with the 
plaintiff, or some one for him, to issue a policy in the said Han- 
over Company on the property covered by the policy sued on?” 
In view of this finding of fact, the alleged errors in giving and 
refusing to give certain instructions could not have con- 
tributed to the verdict, which verdict was right upon the facts 
found, and should not be disturbed, even if such errors were 
conceded. The judgment of the Appellate Court is affirmed. 

Judgment affirmed. 


a 


SUPREME COURT OF NEBRASKA. 


—_—— 


SEAL 
v8. 
FARMERS’ & MERCHANTS’ INS. CO.* 


When an application for an insurance policy is oral, and no inquiry is made 
as to the character and condition of the title to the property to be insured, 
a failure to disclose the existence of incumbrances will not, in the ab- 
sence of fraud, avoid the policy. 

A misstatement, in an application for a policy of insurance, of a material fact, 
inducing the acceptance of the risk, will avoid the policy. 

A misrepresentation as to the amount of incumbrance upon property sought 
to be insured, where the policy is conditioned that it will be void if the 
property be mortgaged, or otherwise incumbered, without notice to and 


consent of the company indorsed thereon, will, in the absence of a waiver, 
avoid the policy. 


*Decision rendered, Nov. 9, 1899. Syllabus by the Court. 
VOL, XXIX.—12. 
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A. W. Scorr, and W. J. Lams, for Plaintyff in Error. 
Rose & Enaianp and Jos. Wurzsure, for Defendant in Error. 


SuLuivan, J. 

This was an action by Lydia G. Seal against the Farmers’ & 
Merchants’ Insurance Company, to recover on a fire policy. 
The jury, in obedience to a peremptory instruction, found the 
issues in favor of the defendant, and, a motion for a new trial 
having been denied, judgment was rendered on the verdict. 
The insured property, a dwelling house in the city of Lincoln, 
was, at the date of the policy, owned by Harriet A. Coffman, 
and incumbered by a first mortgage in favor of the plaintiff, 
for 2,300, and by a second mortgage in favor of J. H. McMurtry, 
for $2,200. W. B. Seal, the plaintiff’s agent, was engaged in 
the business of loaning money on real estate, and was in the 
habit of applying to the defendant’s agent, B. W. Richards, for 
insurance to protect his loans. On July 19, 1894, Seal called 
on Richards, and made a verbal application for a policy on the 
Coffman property. What then transpired pertinent to the 
question here considered is shown by the following testimony 
of Richards: “Q. What inquiry did you make about incum- 
brance ,and what did Mr. Seal state to you about incumbrance? 
A. Why, I asked Mr. Seal this question, as I do invariably, for 
the amount of incumbrance upon the property, and he said it 
was $2,300. I think I asked him who the policy should be 
made payable to, and he said Lydia G. Seal and J. H. McMur- 
try.” This testimony is not disputed. Neither is it claimed 
that there was any disclosure of the $2,200 mortgage, or that 
the company knew of its existence before the loss occurred. 
The policy provides that:— 


“Tf the property above mentioned, or any part thereof, be, 
or shall hereafter become, mortgaged or otherwise incum- 
bered, * * * without notice to and consent of this com- 
pany indorsed hereon, then, and in every such case, this shall 
be void.” 


It is shown conclusively that E. A. Becker, the secretary and 
examiner of the company, was influenced to accept the risk and 
issue the policy by the representation that the incumbrance on 
the property was $2,300. He testified that, under the rules of 
the company, the risk would have been declined had the actual 
amount of the incumbrance been disclosed. What is commonly 
known as the “loss payable clause,” is as follows:— 
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“Notice accepted of an incumbrance of $2,300 on premises 
herein described. Loss, if any, under this policy, first pay- 
able to Lydia G. Seal, mortgagee, as her interest may appear. 
After the interest of Lydia G. Seal as mortgagee has been 
satisfied, loss, if any, payable to Jas. H. McMurtry or assigns, 
mortgagee, as his interest may appear.” 

The plaintiff contends that this clause advised the company 
that both she and McMurtry had mortgage liens on the prop- 
erty, and that, therefore, the representation in regard to the 
incumbrante should be construed as having reference to and 
covering only the plaintiff’s mortgage. We are not able to 
accept this view of the matter. The policy was issued at the 
instance of W. B. Seal, and the quoted testimony gives no indi- 
cation, we think, that he intended to convey to the insurer the 
idea that the incumbrance mentioned was owned exclusively 
by his principal. The just interpretation is that the sum 
named was intended to cover all liens to which the property 
was subject. As there was nothing said about the amount of 
either mortgage, the natural inference would be that the ag- 
gregate of both liens was $2,300. There is nothing to show 
that the misstatement with respect to the incumbrance was 
fraudulently made, and we assume that it was the result of an 
honest mistake on the part of Mr. Seal. The question, then, 
is, whether, under the conceded facts, the misrepresentation 
rendered the contract void. It has been held that, when the 
application is oral, and no inquiry is made as to the character 
or condition of the title, mere silence will not avoid the policy: 
Insurance Co. vs. Bachler, 44 Neb., 549; Insurance Co. vs. 
Bohn, 48 Neb., 743; Slobodisky vs. Insurance Co., 53 Neb., 816. 
But we know of no case holding that the misstatement of a 
material fact inducing the acceptance of the risk will not viti- 
ate the contract. When the insurer makes inquiry about facts 
material to the risk, he is justified in acting on the assumption 
that the information imparted by the applicant for insurance 
is correct. He is entitled to know whether the property to be 
insured is incumbered, and, if so, to what extent, so that he 
may act intelligently in determining whether he will accept or 
decline the risk. The representations of the applicant become 
the basis of insurance, and, if they be false touching matters 
material to the risk, the contract obtained through their influ- 
ence cannot be enforced; and it is in such case quite imma- 
terial whether the misstatement resulted from bad faith or 
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from accident or ignorance: Davenport vs. Insurance Co., 6 
Cush., 340; Hayward vs. Insurance Co., 10 Cush., 444; Brown 
vs. Insurance Co., 11 Cush., 280; Jacobs vs. Insurance Co., 7 
Allen, 132; Anderson vs. Fitzgerald, 4 H. L. Cas., 484; Byers - 
vs. Insurance Co., 35 Ohio St., 606; Ryan vs. Insurance Co., 46 
Wis., 671; Glade vs. Insurance Co., 56 Iowa, 400. Our conclu- 
sion is that the company was induced to issue the policy in suit 
by the false representation as to a material fact connected with 
the subject-matter of the contract, that the condition against 
undisclosed liens was broken, and that the district court was, 
therefore, right in directing a verdict for the defendant. Since 
this conclusion leads to an affirmance of the judgment, other 
questions discussed by counsel need not be considered. 
The judgment is affirmed. Affirmed. 


COURT OF APPEALS OF KANSAS. 


NORTHERN DEPARTMENT, E. D. 


JOHNSON 
v8. 

MASSACHUSETTS BENEFIT ASS’N ET At.* 

Any untrue statement in an application for insurance, when made a part of 
the policy, and by the insured warranted to be true, avoids the policy of 
insurance, regardless of the question of its materiality; yet the insur- 
ance company may by its conduct waive its right to insist upon such for- 
feiture. The acceptance and retention of money in payment of premiums 


after the insurance company has knowledge of all the facts constitute 
such waiver. 


Gerorce J. Barker and Louis C. Porutzr, for Plaintiff in Error. 
Atrorp & Ciineman, for Defendants in Error. 


McE roy, J. (after stating the facts). 

There is but one question presented by the record in this 
case, and that is, did the trial court render the proper judg- 
ment upon the findings of fact? The plaintiff instituted this 
action by filing his petition on the 4th day of October, 1896. 
The defendant insurance company, on the 16th day of March, 
1897, filed its answer, consisting of a general denial; admitting 
its corporate existence, and that it issued the policy sued on; 


* Decision rendered, Jan. 4, 1900. Syllabus by the Court. 
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alleging that plaintiff incurred the disability, if such disability 
existed, through his own negligence and carelessness. After- 
wards, during the trial of the case, on May 27, 1897, the de- 
fendant company amended its answer by alleging “that by the 
terms of the policy the application of said plaintiff for insur- 
ance in the Ohio Valley Protective Union, and his application 
for a transfer to this defendant company, which said applica- 
tions were in writing, and made a part of said contract of 
insurance, and the truthfulness of said statements are war- 
ranted by the said plaintiff; and that in each of said applica- 
tions said plaintiff did state that he was born October 18, 1850, 
when, in fact, he was born October 18, 1849, by reason of which 
false and material statements said policy is wholly void and of 
no effect.” Thereafter the plaintiff amended his reply, which 
consisted of a general denial, by averring, among other things, 
“that the discrepancy in the age of the insured was a mistake 
of the agent of the company in taking the same down, and that, 
after the company had full notice and knowledge of the mis- 
take, it received and retained premiums from the insured.” 
Any untrue statement in an application for insurance, made 
a part of the policy, and warranted to be true, when the appli- 
cation is made the basis of the contract of insurance, avoids 
the policy, regardless of the question of its materiality. This 
principle is announced in Modern Woodmen of America vs. 
Von Wald, 6 Kan. App., 231; Jeffries vs. Insurance Co., 22 
Wall., 49, 22 L. Ed., 833; Insurance Co. vs. France, 91 U. S., 
510. It appears, however, that an insurance company may 
waive its right to insist ipon a forfeiture. The trial court 
found that plaintiff was born December 18, 1849, but that his 
application for insurance erroneously stated that he was born 
December 18, 1850. He was, therefore, one year older than he 
was represented to be in the application. This error was in 
the first application through no fault of the insured. It dées 
not appear how the error was carried into the second applica- 
tion. The plaintiff on December 23, 1895, sustained injuries 
from the falling of a bridge, which rendered him permanently 
and totally disabled. The insurance company was notified of 
the injuries sustained by plaintiff, and on the 15th day of June, 
1896, forwarded to him a form of proof of disability, to be filled 
out and returned to the company. This blank form called for 
information as to the place and date of the birth of the insured. 
The plaintiff, on the 18th day of June, filled out the blank, set- 
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ting out, among other things, that he was born in Sweden De- 
cember 18, 1849, and returned it to the company. The insur. 
ance company made further inquiry among the neighbors of 
the insured as to his character and as to the extent of his in- 
juries. The plaintiff thereafter, through his attorneys, for- 
warded the policy to the defendant company for cancellation, 
and requested in writing the payment to him of the sum of 
$1,000 in full settlement of his claim under the policy. The 
proofs submitted by plaintiff were examined by the medical di- 
rectors of the defendant company and its board of directors. 
They found the same unsatisfactory, and the company notified 
plaintiff that his claim for total disability under the policy was 
disallowed. Afterwards, about the last of July, 1896, the 
plaintiff paid another installment of premium due upon the 
policy, which was retained and kept by the company. In June, 
1896, the insurance company was informed that plaintiff was 
born December 18, 1849, instead of 1850, as set forth in his ap- 
plication; in July it collected and retained the premium due; 
in August it investigated the statements, the proof of loss, and 
declined to pay the insurance upon other grounds, upon the 
contention that plaintiff was not totally disabled; and on the 
16th day of March, 1897, it filed its answer, setting up that it 
was a corporation, and issued the policy sued on, and that 
plaintiff incurred said disability, if such disability exists, 
through the negligence and carelessness of the plaintiff; anda 
general denial. Not until the 27th of May, 1897, during the 
trial of the action, did the defendant company seek to avoid the 
effect of the policy by reason of plaintiff’s age not being cor- 
rectly stated in the application for insurance. It appears that 
the insurance company, by its conduct, waived the right to in- 
sist upon a forfeiture of the contract of insurance by reason of 
the erroneous statement of the age of the insured. The plain- 
tiff is entitled to judgment upon the findings of fact for the 
amount due under the terms of the policy of insurance. The 
judgment is reversed, with direction to the trial court to enter 
judgment upon the findings of fact for the plaintiff in error. 





Rines vs. German Ins. Co. 


SUPREME COURT OF MINNESOTA. 


RINES 
v8. 
GERMAN INS. CO. OF FREEPORT, ILL.* 


Held, Anindorsement on the back of a fire insurance policy, assigning ‘‘ the 
interest of insured as owner of property covered by the within policy, ” 
sufficiently shows an intention to assign his interest in the policy. 


The owner of a lot and building conveyed the premises to plaintiff, and at the 
same time, by mistake, assigned to plaintiff’s husband the insurance pol- 
icy on the building, to which the insurer consented. Subsequently, and 
before the fire, the husband assigned the policy to plaintiff, to which the 
insurer consented. Held, Conceding that the policy was void while so held 
by the husband, the latter assignment and the insurer’s consent to the 
same validated the policy, and plaintiff is entitled to recover. 


The policy provided that, in case of loss, the insured should forthwith render 
to the insurer proofs of loss. Such proofs were not rendered until 
eighteen days after the fire. Held, Under all the circumstances, the 
proofs were rendered in time. 


M. L. Countryman, for Appellant. 


Cuas. Kerru, for Respondent. 
Canty, J. 


This is an action on a fire insurance policy to recover for a 
loss. On the trial before the court without a jury the court 
found for plaintiff, and defendant appeals from an order deny- 
ing a new trial. But three points are raised. 

At the time the policy was issued, one Braton owned the 
insured building and the lot on which the same was situated, 
and the policy was issued to him. Thereafter on February 19, 
1897, he conveyed the premises to plaintiff, and at the same 
time, by mistake, transferred the insurance policy to her hus- 
band by an indorsement on the same in the following form:— 

“The interest of Robert Braton as owner of property cov- 
ered by this policy is hereby assigned to Aug. Rines, subject 
to the consent of the German Insurance Company, of Free- 
port, Ill. Robert Braton.” 

The written consent of the defendant to this transfer was in- 
dorsed on the policy March 4th. Thereafter her husband, on 
March 15, 1897, transferred the policy to plaintiff by an in- 
dorsement, as follows:— 

“The interest of Aulger Rines as owner of property cov- 
ered by this policy is hereby assigned to Christina Rines, 





*Declsion rendered, Nov. 14, 1699. Syllabus by the Court. 
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subject to the consent of the German Ins. Co. of Freeport, 

Ill. Aulger Rines.” 

On March 25, 1897, defendant indorsed its consent on the 
policy in the following form :— 


“The German Ins. Co. of Freeport, Ill., hereby consents 
that the interest of Aulger Rines as owner of the property 
covered by this policy be assigned to Christina Rines. Wm. 
Trembor, Secy.” 

The loss occurred afterwards, in June, 1897. 

1. We are of the opinion that each of the two indorsements 
first above quoted shows an intention to transfer to the person 
named therein the insurance policy. See Insurance Co. vs. 
Gunter (Tex. Civ. App.). 

2. Appellant further contends that, as the policy was void in 
the hands of Aulger Rines, he had nothing to assign, and could, 
therefore, transfer nothing to plaintiff. We cannot so hold. 
By consenting to the transfer of the policy to plaintiff, the de- 
fendant waived the illegality, and validated the policy: Insur- 
ance Co. vs. Gunter, supra; Shearman vs. Insurance Co., 46 N. 
Y., 526; Ellis vs. Insurance Co. (C. C.). 

3. The policy provides: “In case of any loss or damage un- 
der this policy, a statement in writing, signed and sworn to by 
the insured, shall be forthwith rendered to the company, set- 
ting forth the value of the property insured, except in case of 
total loss on buildings the value of said buildings need not be 
stated, the interest of the insured therein, all other insurance 
therein in detail, the purpose for which and the persons by 
whom the building insured or containing the property insured 
was used, and the time at which and the manner in which the 
fire originated, so far as known to the insured.” In this case 
the proofs of loss were mailed to the defendant 18 days, and re- 
ceived by it 21 days, after the fire, and it is contended that the 
proofs were not furnished in time, and that, therefore, the 
policy is void, and plaintiff cannot recover. We cannot so 
hold. “Forthwith” means “with due diligence under the cir- 
cumstances of the case, and without unnecessary or unreason- 
able delay:” 2 May, Ins., § 462. There are cases holding that 
notice of loss given within less time than 18 days after the fire 
is not given “forthwith:”’ Id. But a notice of loss is a simple 
matter, while such a proof of loss as is required by the above- 
quoted provision of the policy is not. It may take consider- 
able time to prepare such a proof of loss, and may require the 
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services of an attorney, or someone skilled in the business. 
Under these circumstances we cannot hold that 18 days after 
the fire is an unreasonable time in which to render the same. 
Order affirmed. 
Mitchell, J., absent. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


HILL 
v8. 


MIDDLESEX MUT. FIRE ASSUR. CO.* 


The policy provided that it should be void if the situation or circumstances 
affecting the risk should be so altered as to cause an increase in the risk. 
The policy covered two houses, each containing four tenements. Origi- 
nally, each tenement occupied a part of two floors. The two lower tene- 
ments in each were changed to flats, so that the rooms of each tenement 
were on the same floor. New floors were laid, the location of doors was 
changed, and stairs were taken out and changed in position. 


Held, That these were not ordinary repairs, but a material increase of risk 
which avoided the policy, and the fact that the loss did not occur until 
after the alterations were finished did not affect the case. 


B. W. Porter, for Plaintiff. 
H. V. Cunyincuam and F. W. Brown, for Defendant. 
Larurop, J. 
The policy in suit is in the Massachusetts standard form, and 
contains the following clause :— 

“This policy shall be void * * * if, without such as- 
sent [the assent in writing or in print of the company], the 
situation or circumstances affecting the risk shall, by or 
with the knowledge, advice, agency, or consent of the in- 
sured, be so altered as to cause an increase of such risks.” 
The judge, who tried the case without a jury, has found as a 

fact, “that the risk was increased during the progress of the 
material alterations, and that the rate of insurance during that 


time was greater in consequence of the work done.” We are 
of opinion that this finding was fully warranted by the descrip- 
tion of the alterations set forth in the bill of exceptions, and 
that what was done was not in the nature of ordinary repairs, 
but constituted material alterations, which might properly be 


* Decision rendered, Nov. 29, 1899. 
The facts sufficiently appear in the Syllabus.—({Ep. Ins. L. J. 





186 Supreme Court of Kansas. [ Feb., 


found to increase the risk. The first instruction requested 
was, therefore, properly refused. 

The second instruction requested was given. 

The third instruction requested proceeds upon the theory 
that, as the alterations were completed before the fire, and did 
not contribute to the fire, the policy was in full force at the 
time of the fire. The judge refused to give this instruction, 
and, in addition to the finding of fact already stated, found 
that the defendant company had no notice of such repairs dur- 
ing the progress of the work nor afterwards, prior to the fire. 

The third instruction requested was rightfully refused. The 
fact that a breach of condition is past, and did not contribute 
to the loss, does not necessarily put an end to the right of the 
insurer to avoid the policy: Kyte vs. Assurance Co., 149 Mass., 
116; Wainer vs. Insurance Co., 153 Mass., 335 339. See, also, 
Imperial Fire Ins. Co. vs. Coos Co., 151 U. S., 452; Moore vs. In- 
surance Co., 62 N. H., 240; Wheeler vs. Insurance Co., id. 450. 

Exceptions overruled. 


i 


SUPREME COURT OF KANSAS. 


WILDEY CASUALTY CO. 
v8. 
SHEPPARD.* 


One insured as against accident as a barber and restaurant keeper was acci- 
dentally shot and injuied while hunting rabbits, but it appeared that 
hunting was only an incident to his daily life. Held, that the matter of 
hunting is not to be regarded as an occupation, and is not to be used as 
a basis of classification in determining the amount of indemnity payable 
to the insured. 

An offer by the insurance company of a sum smaller than that claimed by 
the insured, and an averment of the same in the answer of the insurance 
company, waive the defense that the insured was not entitled to any- 
thing because the injury resulted from exposure to unnecessary danger. 

A slight misstatement as to the cause of the injury, mistakenly made to the 
insurance company in behalf of the insured by the physician who at- 
tended him, will not prevent the insured from showing the actual facts. 


Bentiey & Harrietp, for Plaintiff in Error. 
Srantey, VerMILLion & Evans, for Defendant in Error. 


JOHNSTON, J. 
This was an action by David A. Sheppard to recover from the 
Wildey Casualty Company upon a contract of insurance which, 





* Decision rendered, Jan. 6, 1900. Syllabus by the Court. 
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among other things, provided that the company would pay 
Sheppard weekly indemnity in case of a disabling accident, and 
would also pay him $2,500 for the loss of a hand above the 
wrist as the result of an accident during the life of the policy. 
His left hand was torn off by the accidental discharge of a gun 
on May 27, 1897, while he was hunting rabbits in his orchard; 
and, the company having refused payment of his claim, the 
present proceeding was begun. The trial resulted in a verdict 
in favor of Sheppard for $2,618.75. The company complains, 
and states that Sheppard misstated his business, failed to com- 
ply with the conditions of the insurance contract with respect 
to the giving of notice and furnishing proof of the injury, and 
that he voluntarily exposed ‘himself to unnecessary danger; 
but counsel do not satisfactorily point us to any particular 
part of the record where error may be seen, nor do they suffi- 
ciently indicate particular rulings as a basis for the assigned 
errors. In respect to the claim that the insured misstated his 
business, it may be said, first, that no snch averment is con- 
tained in the answer of the company, but it did allege that he 
was engaged in a business—hunting rabbits—more hazardous 
than that in which he was insured, and that in no event was 
he entitled to more than $375. Sheppard was insured as a 
barber and restaurant keeper, and it is contended that he was 
injured while following the occupation of a hunter, which is 
classed as more hazardous than the occupation in which he 
was insured. He was not engaged in hunting for hire or 
profit, but it was an individual act, only an incident to his 
daily life, and is not to be regarded as an occupation, nor as 
furnishing a basis of classification. In Holiday vs. Associa- 
tion (103 Iowa, 178), one insured as a bookkeeper against acci- 
dent by a policy classing as more hazardous the occupation of 
hunting, and providing that if injury occurred while performing 
an act pertaining to another occupation, classed as more haz- 
ardous than the one under which the policy was issued, or while 
engaged in a more hazardous occupation, he should be entitled 
to only such indemnity as the premiums paid would purchase 
in the class in which such occupation was classed, was shot by. 
the discharge of a gun while he was hunting for recreation; 
and it was held that within the meaning of the policy he was 
not engaged in the occupation of hunting when the injury oc- 
curred, so that the liability of the defendant could be lessened 
for that cause. In Association vs. Frohard (134 IIl., 228), 





188 Supreme Court of Kansas. [Feb., 


which involved a like question, it was said: “The word ‘occu- 
pation’ must be held to have referred to the vocation, profes- 
sion, trade, or calling which the assured is engaged in for hire 
or profit, and not as precluding him from the performance of 
acts and duties which are simply incidents connected with the 
daily life of men in all occupations, or from engaging in mere 
acts of exercise, diversion, or recreation.” See, also, Insurance 
Co. vs. Franklin (Ky.); Miller vs. Insurance Co., 39 Minn., 550. 

There is the further contention that the notice and proofs 
of loss were not made and forwarded in good time, nor in com- 
pliance with the terms of the contract. Notice and proofs of 
injury which were not formal or complete were forwarded in 
sufficient time, and these were received and retained by the 
company; but further and formal notice, upon blanks fur- 
nished, were requested. The additional proofs were furnished 
in accordance with the request, and the company appears to 
have treated the contract as being in force, and is, therefore, 
deemed to have waived the defense as to the defects in the no- 
tice: Insurance Co. vs. Davis, 59 Kan., 528. In respect to the 
proofs there is this further consideration that one of the condi- 
tions of the policy is that 

“ Failure to furnish the company proof of disability within 
thirty days after the termination of the same will invalidate 
all claim under this contract.” 

This provision requires the proofs to be furnished within 30 
days after the termination of the disability, and not within 30 
days of the injury. The disability in this case had not termi- 
nated when final and formal proofs were made, to which no ex- 
ception could be taken. 

The contention that Sheppard voluntarily exposed himself to 
unnecessary danger, and is, therefore, not entitled to recover, 
as well as some claims of a general nature which go to the 
right to recover anything, are not available to the company. 
In its answer it alleges that, after investigation by an agent 
and adjuster of the company, an offer was made to the plaintiff 
as a payment of his claim. The offer, and the averment of the 
same in the pleading, practically acknowledge a right of recov- 
ery in Sheppard, and leave open for consideration only the 
question of the amount for which the company is liable. The 
ordinary use of a gun while hunting can hardly be regarded as 
a voluntary exposure to unnecessary danger, and as to whether 
there was such exposure in this particular instance was sub- 
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mitted to the jury, and has been determined against the claim 
of the company. 

The claim that there was a misstatement in the proofs of the 
injury is based on the fact that the doctor who attended Shep- 
pard and made the claim for him stated as the cause of the in- 
jury that Sheppard placed the gun upon the ground, butt down, 
and that it was discharged, taking effect in his left wrist, while 
it appeared on the trial that the cause of the accident was that 
Sheppard stepped into a hollow place in the ground, causing 
the gun to slip through his hands so that it struck the ground 
and was discharged. There is testimony to the effect that he 
called the attention of the doctor to the fact that the proof made 
out was incorrect in that particular, and that the doctor agreed 
to correct it, but by some oversight failed to do so. The inaccur- 
acy seems to us to be rather immaterial, but, in any event, it 
having been made by mistake, the insured is not prevented 
from showing the actual facts. 

We find nothing substantial in the objections to the rulings 
on the reception of evidence or in charging the jury. 


The judgment will be affirmed. All the justices concurring. 
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Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where tor special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, and are 
not intended as digests, nor for citation. 


Parot Conrract. 

The Court of Appeals of Kansas, in the case of Phoenix Ins. 
Co. of Hartford vs. Ireland et al., decided Noy. 20, 1899, fur- 
nished the following syllabus :— 

“A parol agreement, terminable at any time upon notice 
by either party, that a fire insurance policy shall be renewed 
from year to year, is not void under the provisions of the 
statute of frauds. 

“In the absence of any statutory provision to the con- 
trary, a parol contract to insure is valid.” 


Mutvat Company.—AssessMENT.—LiaBiLity oF Directors. 

In the case of Decker vs. Righter et al., decided by the Court 
of Appeals of Kansas, Nov. 29, 1899, the following syllabus 
was furnished by the court:— 

“A contested claim against a mutual fire insurance com- 
pany for loss by fire does not become such a liability of the 
company as to require an assessment under section 157, ¢. T4 
(Gen. St., 1897), until the same is allowed by the company, or 
established by a court of competent jurisdiction. 

“The liability of the directors of a mutual fire insurance 
company under section 159, ¢ .74 (Gen. St., 1897), is for such 
damages as the person may sustain by reason of the wilful 
refusal or neglect of such directors to perform the duties im- 
posed upon them by the provisions of the act under which 
the company existed.” 


Evipence.—Proors oF Loss. 
In the case of Westchester Fire Ins. Co. vs. Coverdale, de- 
cided by the Court of Appeals of Kansas Noy. 20, 1899, the fol- 
lowing syllabus was furnished by the court:— 


“A finding made and entered in the case made by the 
judge, while settling and signing such case, showing that 
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notice has been given, is sufficient, prima facie, to prove the 
fact that such notice was given. 

“The evidence in a cause must be confined to the issues as 
framed by the pleadings. A waiver cannot be proved unless 
it is within the issues made by the pleadings. 

“Where a policy of insurance provides that, in case of loss, 
the insured shall, within 30 days thereafter, render to the in- 
surer a particular account of such loss, by separate items, 
and proof thereof signed and sworn to, the insured cannot, 
in an action upon such policy, recover without showing that 
proof of loss, in substantial compliance with the terms of the 
policy, has been rendered before the expiration of the time 
provided, or that the company have waived such proof. 

“A waiver, to be operative, must take place before an 
action is brought upon the policy, and, it would seem, before 
the time for supplying such proof has expired.” 


Cuance From Mutua to Jornt-Srock Company. 

In the case of German Mutual Fire Ins. Co. vs. Schwarz- 
waelder, decided by the Court of Errors and Appeals of New 
Jersey, Nov. 20, 1899, the following syllabus was furnished by 
the court :— 

“At the suit of a member of a mutual insurance company 
a preliminary injunction may be awarded to restrain the di- 
rectors from changing the company into a joint-stock com- 
pany, when the company itself has not taken the proceedings 
prescribed by the insurance companies act. 

“The procedure for changing a mutual insurance company 
into a joint-stock company under that act indicated. 

“Under the amendment of the insurance companies act, 
which was passed March 6, 1899 (P. L., p. 17), a mutual in- 
surance company organized in 1893 cannot transform itself 
into a joint-stock company against the will of a member who 
acquired membership by contract with the company made 
before the passage of that amendment.” 


Ricut or PoticyHoLper 1N INSOLVENCY. 

In the case of Smith, Insurance Commissioner, vs. National 
Credit Ins. Co., decided by the Supreme Court of Minnesota, 
Nov. 29, 1899, the following syllabus was furnished by the 
court :— 

“A judgment rendered against an insurance company and 
against its assignee, after it has assigned, under the laws 
of this State, for the benefit of its creditors, is not evidence, 
as against parties entitled to participate in the distribution 
of the fund deposited with the State Insurance Commis- 
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sioner for the benefit of all policyholders, as provided by 
Gen. St. 1894, § 3332, of the right of the judgment creditor 
to participate in such distribution. And, therefore, allega- 
tions in a complaint of an alleged policyholder, in a proceed- 
ing instituted to distribute such fund, of the commencement 
of an action in a court having jurisdiction, and the rendition 
and entry of a judgment on a cause of action arising out of 
the policy, are immaterial and irrelevant. The right to be- 
come a distributee of the fund must be based upon the origi- 
nal cause of action, not on a judgment.” 


Accrpent.—Vo.tuntary Exposure. 

In the case of Commercial Travelers Mutual Accident Asso- 
ciation vs. Springstein, decided by the Appellate Court of In- 
diana, Jan. 11, 1900, it was held that where an injury resulted 
from the insured colliding with a wagon while riding a bicycle 
in a strong wind, which he might have avoided if looking 
ahead, the fact that he was chargeable with contributory neg- 
ligence did not render his act a voluntary exposure to unneces- 
sary danger, where he had no knowledge of the danger. 


Drvorcep Wire as BEneEFIciary. 

In the case of Overhiser vs. Overhiser, decided by the Court 
of Appeals of Colorado, Noy. 13, 1899, the only limitation in 
the by-law of a benevolent society on the beneficiary was that 
no certificate should issue, except to a beneficiary who was a 
member of the family, or related by blood, or a dependent. It 
was held that a certificate naming a wife as beneficiary was 
not affected by her subsequent divorce where the member had 
not changed the beneficiary, and his relatives could not defeat 
her claim. 


Detivery in CasE oF ASSIGNMENT. 

In the case of Weaver vs. Weaver, decided by the Supreme 
Court of Illinois, Oct. 16, 1899, the insured executed an assign- 
ment to his mother in duplicate, of which he delivered one copy 
to the agent of insurer, in compliance with a policy require- 
ment that a copy be furnished to the company. He retained 
the other copy, sending word to his mother that he had made 
it, and would keep it for her. It was held that this was not 
such a perfected gift as invalidated a subsequent assignment 
by insured. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 
SECOND CIRCUIT. 


CANADA SUGAR REFINING COMPANY, LimiteD, Petitioner, 

vs. 
INSURANCE COMPANY OF NORTH AMERICA.* 

A marine policy insured on profits of a cargo of sugar against total loss only. 
The cargo was abandoned and settled for by other insurers as a total loss. 
But a part of the cargo was saved by the insurers and returned to the 
insured in part settlement on about the basis of the average pro rata 
policy valuation. 

Held, That this did not prevent a recovery on the insurance of the profits. 


Statement of case by Sutras, J. 

The Canada Sugar Refining Company, a Canadian corpora- 
tion, on November 27, 1894, filed a libel and complaint in the 
District Court of the United States for the Southern district 
of New York against the Insurance Company of North 
America, a Pennsylvania corporation, to recover insurance 
effected by the libellant with the respondent in the amount of 
$15,000 on profits on a cargo of sugar shipped on board the 
British ship John E. Sayre, at and from ILloilo to Montreal, 
Canada. The respondent answered, the cause came on to be 
heard upon the pleadings, proceedings, and proofs, and re- 
sulted, June 15, 1897, in a decree in favor of the libellant for 
the full amount of the insurance, with interest and costs. The 
case was taken on appeal to the United States Circuit Court of 
Appeals, where, on April 23, 1898, a final decree was entered 
reversing the decree of the District Court, and ordering that 
the libel be dismissed, with costs in both courts to the 
appellant. 

On the libellant’s petition, on May 10, 1898, a writ of certio- 
rari was granted, under which the cause and the record and 
proceedings therein were removed into this court. 

The material facts of the case were as follows :— 

On April 29, 18938, the respondent company insured for the 
libellant’s benefit :— 

$15,000 on profits on cargo sugar; against total loss only; 


valued at sum insured; shipped on board the British ship 
John E. Sayre at and from Iloilo to Montreal.” 


* Decision rendered, Jan. 8, 1900. 
VoL. XXIX.—13. 
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At that time the Sayre was at sea prosecuting the voyage. 
The libellant had 2,462 tons of sugars on board of her, amount- 
ing in value to $181,000, and had just completed insurance of 
the sugars to the amount of $166,145 in the Atlantic Mutual, of 
which insurance the respondent was informed before its insur- 
ance on profits was made. In July following the Sayre 
stranded on the coast of Newfoundland, and all the cargo was 
lost excepting about 300 tons, which was saved by the aid of 
salvors, of which one-half went to them as their agreed com- 
pensation. The agreement was originally made by the master 
soon after the stranding; but a few days afterwards the agent 
of the Atlantic Mutual appeared, to whom the master turned 
over the salvage operations. He confirmed the previous agree- 
ment with the salvors; reimbursed to the master the expenses 
already incurred by him, and thenceforward, with the libel- 
lant’s consent and the defendant’s knowledge and acquiescence, 
took the complete control and disposition of the cargo. The 
agent eventually bought from the salvors the moieties of the 
sugars allotted to them under the agreement, and then shipped 
all the sugar saved to the order of the insurers to Montreal. 
The value of all the sugar that reached Montreal was about 
$20,000, and the expenses and salvage charges paid by the At- 
lantic Mutual thereon, and the additional freight to Montreal, 
exceeded $11,000, so that out of the whole cargo worth $181,- 
000, less than $9,000 net was saved. The Atlantic Mutual set- 
tled with the libellant as for a total loss, under its policy of 
$166,145, and it turned over the sugars saved in part settle- 
ment of that sum, ou about the basis of the average pro rata 
policy valuation. The respondent contested its liability upon 
the policy on profits on the ground chiefly that the receipt by 
the libellant of a portion of the sugars; viz., about $20,000 in 
value, prevents the loss from being “total” within the terms of 
its policy. 


Wiruetuvus Mynperse, for Petitioner. 
Currorp A. Hann, for Respondent. 
Surras, J. 

The District Court held that, by the stranding of the vessel 
John E. Sayre, there had been caused, under the provisions of 
the contract of insurance between the Canada Sugar Refining 
Co. and the Insurance Co. of North America, a total loss of 
profits, and accordingly entered a decree in favor of the libel- 
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lant for the full amount of the insurance, with interests and 
costs. 

The Circuit Court of Appeals, being of the opinion that there 
had not been a total loss of profits within the meaning of the 
contract, reversed the decree of the District Court, with direc- 
tions to dismiss the libel: 58 U. 8. App., 22, 31 C. C. A., 65. 

This difference of opinion arose from opposite views of the 
legal conclusion to be drawn from the evidence of the facts 
attending the loss of the vessel and its cargo. Did those facts 
disclose a total loss of the cargo, and, consequently, a total loss 
of profits? Or did they disclose that, within the meaning of 
the contract, a portion of the cargo was delivered to and re- 
ceived by the insured at the port of destination, and that, 
therefore, there was not a total loss of profits? 

On February 10, 1893, the ship John E. Sayre, having on 
board a cargo of sugar belonging to the Canada Sugar Refining 
Co., sailed from [loilo for Montreal. By several contracts of 
insurance between the refining company and the Atlantic 
Mutual Ins. Co. the latter had insured the former against the 
loss of the cargo in the sum of $166,145. On April 29, 1893, 
the ship being still on her voyage, the refining company en- 
tered into a contract with the Insurance Co. of North America, 
of which the material terms were as follows:— 

“This to certify that, on the 29th day of April, 1893, this 
company insured under policy 117,407, made for Robert 
Hampson, fifteen thousand dollars on profits on cargo sugar 
against total loss only, valued at sum insured, shipped on 
board of the Br. ship John E. Sayre at and from Iloilo to 
Montreal, and the loss, if any, subject to the terms and con- 
ditions of the policy, has been made payable to the order of 
Canada Sugar Refg. Co. Ltd. on surrender of this certificate.” 
It was provided in the policy referred to in the certificate 

that “the acts of the insured or assurers, or of their joint or 
respective agents, in preserving, securing, or saving the prop- 
erty insured, in case of damage or disaster, shall not be con 
sidered or held to be a waiver or acceptance of abandonment;” 
and likewise, “it is further agreed that if the said assured shall 
have made any other insurance upon the premises aforesaid, 
prior in date to this policy, then this insurance company shall 
be answerable only for so much of the amount as such prior 
insurance may be deficient towards fully covering the premises 
hereby insured, without any deduction for the insolvency of all 
or any of the underwriters, and shall return the premium upon 
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so much of the sum by them insured as they shall be by such 
prior insurance exonerated from.” 

It is admitted that notice of the prior insurance was given 
to the Insurance Co. of North America at the time when it en- 
tered into its contract with the refining company; nor does it 
appear that the insurance company, before the libel was filed, 
claimed that it was exonerated from any portion of its liability 
by reason of such prior insurance, or ever tendered a return of 
any part of the premium by reason of any such alleged ex- 
oneration. 

On July 6, 1893, the ship stranded on the coast of Newfound- 
land, and ultimately became a total wreck. The crew left the 
vessel, but the master remained, and, in the discharge of his 
duty as agent of all whom it might concern, made an arrange- 
ment with the local fishermen for the saving of cargo by them 
at one half of what was saved. This resulted in removal from 
the wreck of a portion of the cargo until July 8, when the work 
was finally abandoned. On that day an agent of the Atlantic 
Mutual Ins. Co. arrived in the interest of that company. He at 
once took charge, and relieved the master, who, under instruc- 
tions of the owner of the vessel, turned over the rescued por- 
tion of the cargo to the agent. The previous disbursements 
made by the master, amounting to $200, were paid to him by 
the agent of the Atlantic Mutual Ins. Co. 

The agent thereupon adjusted the claims of the salvors, in 
pursuance of the agreement made by the master. The portion 
saved from the wreck weighed about 320 tons, of which about 
one half was apportioned and set off to the salvors; but nearly 
all of the sugars so assigned to the salvors were subsequently 
purchased from them by the agent. 

The agent likewise paid to the shipowner his ocean freight, 
and reconditioned the sugars saved from the wreck, placed 
them in new bags, and then shipped them to Montreal on the 
coasting steamer Tiber. The total expenditures of the At- 
iantic Mutual Ins. Co., in respect of the salvage, the care, re- 
conditioning, and forwarding of the sugars, amounted to 
upwards of $10,000—not including the ocean freight, nor the 
freight from Newfoundland to Montreal. 

Thus far, in the history of the transactions, there seems to 
be a substantial agreement between the statements of the courts 
below of the facts upon which they based their respective judg- 





1900.] Canada Sugar Refining Co., L’td, vs. Ins. Co. of N..A. 197 


ments. But we here meet with a difference, which, in the view 
we take of the case, is of controlling importance. 

The District Court, in the opinion by Judge Brown, states 
that the agent of the Atlantic Mutual Ins. Co., after having 
settled with the master and with the salvors, “shipped all the 
sugar saved to the order of the insurers to Montreal;” and that 
“none of the sugar ever came to the libellant in the ordinary 
course of the voyage, or through any delivery to the libellant 
us consignee by the carrier; but only through a delivery by the 
insurer of cargo, after a practical abandonment to the latter, 
and through a settlement by the insurer as upon a total loss, in 
which the sugar was received by the libellant upon an equita- 
ble basis in part payment, and as the equivalent of its vaiue in 
cash, as any other property might have been received.” 

The Circuit Court of Appeals, in its narration of events. 
states that “the master was about to arrange for the trans- 
poriation to Montreal of the part not going to the salvors, 
when the Atlantic Mutual Ins. Co., which meantime had been 
informed of the disaster, intervened and took entire control. 
That company carried out the agreement made by the master 
with the salvors, paying them an equivalent in lieu of one half 
of the sugar saved, and caused the sugar saved to be recon- 
ditioned and shipped to Montreal on the steamer Tiber, and 
delivered upon arrival there to the libellant.” 

Referring to the pleadings, we find it averred in the libel 
that the sugar, after having been brought to Montreal by the 
Atlantic Mutual Ins. Co., “was received by the libellant on ac- 
count of and in part payment for the loss sustained by the said 
libellant, under its insurance with the Atlantic Mutual Ins. 
Co., and that credit was given therefor to the said Atlantic Mu- 
tual Ins. Co. in the amount at which the said 325 tons of sugar 
were insured with the said the Atlantic Mutual Ins. Co.; and 
that the market value of the said 325 tons of sugar in Montreal 
at the time it was received by the libellant was about $20,000.” 

The responsive allegations of the answer were as follows: 
“This respondent further admits and avers, upon information 
and belief, that from the wreck of said ship John E. Sayre 
there were forwarded to Montreal, the place of destination, 
and there delivered to and received by the libellant, about nine 
thousand nine hundred mats of the said sugar of about three 
hundred and twenty-five tons net weight, and of the value of 
about twenty thousand dollars,” and “this respondent, upon 
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information and belief, denies that the sugar so delivered to 
the libellant was a payment by any underwriter on account of 
a supposed total loss.” 

The evidence under this issue, on the part of the libellant, 
consisted chiefly of the bills of lading, three in number, and 
dated August 4, 1893, given by the master of the steamer Tiber 
to Harvey & Co. of St. Johns, N. F., and calling for the delivery 
of the saved sugar to the Atlantic Mutual Ins. Co. at Montreal; 
and of the testimony of Drummond, of Harvey, and of Pike. 
Drummond testified that he was president of the Canada Sugar 
Refining Co.; that, as such, he made a settlement with a rep- 
resentative of the Atlantic Mutual Ins. Co. at Montreal, where- 
by about 300 tons of sugar were accepted by the refining com- 
pany from the Atlantic Ins. Co., at market rates of value, in 
part payment of the claim of the refining company against the 
Atlantic Mutual Ins. Co. for total loss of cargo; that the sugar 
was shipped from Newfoundland to the Atlantic Mutual Ins. 
Co. at Montreal, and, in the opinion of the witness, belonged 
to the insurance company at the time of the settlement. 

Harvey testified that he was a member of the firm of Harvey 
& Co., commission merchants, St. Johns, Newfoundland; that 
in July and August, 1893, his firm acted for the Atlantic Mu- 
tual Ins. Co., under instructions from that company; that his 
firm acted through Robert G. Pike as their representative; that 
the sugar saved from the wreck of the John E. Sayre was for- 
warded to Montreal to the order of the Atlantic Mutual Ins. 
Co.; that for expenses incurred by his firm in paying the 
salvors, the master’s expenses, and for storing, weighing, re- 
conditioning, and reshipping the sugar, their firm received pay- 
ment from the Atlantic Mutual Ins. Co.in the sum of $10,066.97; 
that at no time, either before or after the wreck of the John E. 
Sayre, did his firm have any connection with or receive any in- 
structions from the Canada Sugar Refining Co., or any of its 
officers or agents, or with the owners of the John E. Sayre. 

Pike testified that he was sent by Harvey & Co. to the scene 
of the wreck; that he there, on July 8, 1893, took entire charge 
of the sugar that had been saved; that he settled with the 
master and with the salvors; that he reconditioned the sugar 
and shipped it to Montreal, to the Atlantic Mutual Ins. Co.; 
that everything he did was in pursuance of instructions from 
Harvey & Co., as agents of the Atlantic Mutual Ins. Co. of New 
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York; that he never at ary time had any communication with 
the Canada Sugar Refining Co., or their officers or agents. 

In the absence of any evidence offered under this issue by the 
Insurance Co. of North America we think it clear that the 
saved remnants of the sugar were taken exclusive possession 
of by the agents of the Atlantic Mutual Ins. Co., were by them 
forwarded on account of that company to Montreal, and were 
finally turned over to the Canadian Sugar Refining Co., at an 
agreed valuation, in part payment of the claim of the latter for 
total loss of cargo. 

It is also evident, as we think, that the facts disclose an 
actual abandonment by the Canada Sugar Refining Co. to the 
Atlantic Mutual Ins. Co., and the acceptance by the latter of such 
abandonment. Owing to the prompt action of the insurance 
company in taking charge and control of the cargo, and in 
adopting the agreement of the master with the salvors, it was 
not necessary for the assured to go through with all the usual 
forms of an abandonment. Neither of the parties seem to 
have acted upon the supposition that any other or more formal 
act of abandonment was necessary. 

In Columbian Ins. Co. vs. Catlett (12 Wheat., 394, 6 L. ed., 
669), where the effect of actual abandonment, as dispensing, if 
accepted, with formal notice, was considered, Justice Story 
said :— 

“The letter gives notice of an intention to abandon, because, 
in its terms, it includes an actual abandonment. It has a tacit 
reference to the clause in the policy, and must be deemed as a 
notice to abandon, and, at the same time, a declaration that it 
shall operate as an abandonment in the case, as soon as by law 
it may. In our judgment, it was a continuing act of abandon- 
ment, and became absolute at the end of the sixty days. It 
was an abandonment in presenti, to take effect in futuro. 
Neither the form of the notice nor the abandonment, is pre- 
scribed in the cause. They may be in one or two instruments; 
they may be in direct terms, or by fair and natural inference. 
It matters not how they are given or executed; it is sufficient, 
in point of fact, that they have been given or executed.” 

“Tf an abandonment is wanting in any formality, the insured 
may waive all objection; and they do this by calling for the 
proof and acting as if the abandonment were altogether suffi- 
cient:” 2 Parsons, Maritime Law, 398. 


aa 


x pea am 


a ee 





200 United States Circuit Court of Appeals. [ March, 


“The rule dispensing with any particular form of abandon- 
ment amounts substantially to the rule that it is sufficient for 
the assured to signify distinctly that he abandons, and he could 
not signify this more distinctly than by claiming a total loss. 
I therefore conclude that the claiming of total loss is a suffi- 
cient expression of an intention to abandon:” 2 Phillips, Ins., 
387. 

As the Canada Sugar Refining Co. and the Atlantic Mutual 
Ins. Co. agreed upon an actual abandonment and settled on 
the basis of a total loss, it is not perceived that, in the absence 
of any allegation or proof of fraud, the Insurance Co. of North 
America can be heard to raise any question as to the formality 
of the proceedings. 

It was suggested, but apparently was not pressed at the 
argument, that there ought to have been abandonment to the 
Insurance Co. of North America. In Mumford vs. Hallett (1 
Johns., 433), where there were separate contracts of insurance 
on cargo and on profits, and where it was contended that the 
assured, by having abandoned the goods to the underwriter, 
had disabled himself from recovering the insurance on profit, 
it was said:— 

“But admitting that this is to be regarded as a valued policy, 
it is said that the assured, by abandoning the cargo to its 
underwriters, has put it out of the power of the defendant to 
receive any salvage on the profits, and that, therefore, he has 
no right to recover in this suit. This is a dilemma which the 
defendant ought to have foreseen at the time of his subserip- 
tion. He must have supposed there was a policy on the cargo, 
which, in case of disaster, would naturally be abandoned to 
those who had insured it. It is idle to complain of what must 
have been clearly his own understanding of the contract; nor 
is it reasonable in him to expect that for the purpose of recov- 
ering on a small policy, on profits, a merchant should, by not 
abandoning the cargo, forego his insurance on that subject.” 

We shall content ourselves in this respect by quoting the 
conclusion expressed in 2 Phillips on Insurance, § 1503 :— 

“A policy upon expected profits does not seem to offer any- 
thing upon which an abandonment can operate, and it does not 
appear from any speculation or any judicial opinion relating to 
this subject, which has come to my knowledge, that an aban- 
donment of this interest can be of any importance to the un- 


cerwriters, otherwise than as a notice that a total loss is 
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claimed; and if this is its only effect, an abandonment is not 
necessary. * * * Under an abandonment of freight the un- 
derwriters may, in some instances, avail themselves indirectly 
of what has been done towards earning freight. They may 
receive the freight pro rata for the part of the voyage per- 
formed previously to the event on account of which the aban- 
donment is made. But not so of profits; there is no profit, or 
anything like a profit, pro rata itineris peracti, which can be 
assigned, or prove to be of any value to the insurers. It does 
not appear, therefore, that an abandonment of profits can be 
anything more than a nugatoryceremony. * * * Ithasnever 
been hinted that the assured can make any claim upon the in- 
surers for the profits on goods abandoned to them, and if he 
has no such right, he cannot transfer it to the underwriters on 
profits, or to any other persons.” 

To briefly rehearse the facts, this is a case where the owners 
of a cargo of sugar had insured the same in the Atlantic Mu- 
tual Ins. Co., on and before April 29, 1893, at and for the sum 
of $166,145; had, on April 29, 1893, insured the profits on the 
cargo against total loss only in the sum of $15,000 in the Insur- 
ance Co. of North America; on July 6, 1893, the ship, while on 

_her voyage, stranded on the coast of Newfoundland, became a 
total loss, and the voyage came to an end; the master, repre- 
senting all concerned, contracted with local fishermen to give 
thew one half of the sugar they could save; on July 5, 1893, 
the insurers of the cargo, having been notified of the disaster, 
took charge and possession of the remnants of the cargo, and 
purchased from the salvors the portion which, under the agree- 
ment with the master, was theirs; the sugar was then trans- 
ported by a vessel chartered by the insurers, and on their 
account, to Montreal; the value of the sugar that reached Mont- 
real was about $20,000, and the expenses, salvage charges, and 
the additional freight from Newfoundland to Montreal, paid by 
the Atlantic Mutual Ins. Co., exceeded $11,000; the insurers 
on the cargo settled with the refining company as for a total 
Joss under its policy for $166,145, and the sugar saved was 
turned over to the refining company in part settlement of that 
sun on the basis of the average pro rata policy valuation. The 
value of the entire cargo on April 29, 1893, when the insurance 
on profits was effected, was alleged in the libel and admitted in 
the answer to have been about $181,000. 
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The error of the Circuit Court of Appeals, as we view the 
case, was in regarding the portion of the cargo that was saved 
and paid for by the Atlantic Mutual Ins. Co. as having been car- 
ried to Montreal and there delivered to the refining company as 
the owner thereof, and as respects which, in that state of facts, 
the refining company should be deemed to have received profits 
on a part of the cargo. 

Without finding it necessary to enter into a discussion of re- 
fined distinctions, considered in some of the cases, between an 
actual and a technical total loss, we think it evident that the 
refining company would not receive the indemnity for which it 
bargained and paid unless it is permitted to recover in the pres- 
ent case. By such recovery it will not receive more than will, 
with what it has received from the Atlantic Mutual Ins. Co., 
make up its whole loss. 

It certainly cannot be successfully claimed that, in order to 
recover, the refining company was bound, in this suit on a 

valued policy on profits, to put in evidence to show that it 
would have received profits if the voyage had been completed, 
and the entire cargo had arrived safely. Such a contention 
was considered and determined in Patapsco Ins. Co. vs. Coul- 
ter, 3 Pet., 222, 7 L. ed., 659. That was a case where the ship 
Mary was proceeding on a voyage from Philadelphia to Gib- 
altar and ulterior ports with a cargo of flour. There was an 
insurance on profits in the sum of $5,000. While the vessel lay 
at Gibraltar, before the discharge of her cargo, she and her 
cargo were totally lost by fire. In an action brought on the 
policy of insurance ou profits in the Circuit Court of the United 
States for the district of Maryland, the court was asked to 
instruct the jury that as the assured had offered no evidence 
that the flour, if delivered and sold at Gibraltar, would have 
yielded a profit, they were not entitled to recover. The refusal 
of the court so to charge was approved in this court, in an opin- 
ion by Mr. Justice Johnson, from which we quote, as follows:— 

“The third prayer for instructions is in these words: ‘That 
the plaintiffs had offered ne evidence that the sales of the flour 
at Gibraltar would have yielded the plaintiffs a profit, and that, 
therefore, they were not entitled to recover. This was refused, 
and the question is whether the defendants were entitled to it, 
as prayed. 

“ This instruction presents two propositions: 1. That it was 
necessary to prove loss of profits, otherwise than by the loss of 
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the cargo. 2. That the plaintiff was limited to proof of profits 
on a sale at Gibraltar. With regard to the second, it is clear 
that the instruction was properly refused, for there was noth- 
ing in the policy to prevent the assured from proceeding with 
the original cargo to the Pacific, although the course of trade 
would have sanctioned him in selling and replacing it. But 
the first proposition is one of more difficulty. 

“Courts of justice have got over their difficulties on the ques- 
tion whether profits are insurable interest; but how and where 
that interest must be established by proof, in case of loss, is 
not well settled. Here, again, there appears to be a conflict 
between the British and American decisions. 

“The earliest of British decisions, that of Barclay vs. 
Cousins (2 East, 544), certainly supports the doctrine that the 
profits sink with the cargo, or, at least, that the loss of one is 
prima facie evidence of the loss of the other, and throws the 
onus probandi upon the defendant. Such is the intimation of 
the court (page 551), and the recovery was had in that case 
without proof that profit would have been made had the cargo 
alrived at the destined port. In the case of Henrickson vs. 
Margetson (2 East, 549), of which a note is given in that case, 
the recovery was also had without proof that the profits would 
have been made, or any other proof than an interest in and loss 
of the cargo; and Lord Mansfield seems to have suggested the 
true ground for dispensing with such proof; to wit, the utter 
impracticability of making it, without the spirit of prophecy 
to determine the precise time when the vessel would arrive at 
her destined port. 

“The two subsequent cases which are cited in the elementary 
books to sustain the contrary doctrine are not full to the point. 
in that of Hodgson vs. Glover (6 East, 316) there was another 
question of as great difficulty; to wit, whether, in a clear case 
of average loss, the plaintiff could recover as for a total loss, or 
recover anything, without evidence to determine the average. 
Of the four judges who sat, two decided against the plaintiff, 
upon the one ground, and two upon the other. 

“In the second case, that of Eyre vs. Glover (16 East, 218), 
although the point was touched upon in argument, yet the 
court neither expressly affirm nor deny it; it was not the lead- 
ing question in the cause; and, at last, judgment is rendered 
for plaintiff, without requiring such proof. But the case of 
Mumford vs. Hallett (1 Johns., 439) goes further. It was a 
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case of insurance on profits, in which there was no evidence 
given that profits would have been made upon an arrival, nor 
was any other loss proved than as incident to the loss of the 
goods. On that state of facts, Livingston, Justice, who deliv- 
ered the opinion of the court, remarks, ‘It does not follow that 
a profit will be made, if the cargo arrived, yet its loss would 
give a right to recover on such a policy.’ There are other ques- 
tions in the case; but after all were settled, this principle was 
essential to the plaintiff’s right to recover. In the case of Fos- 
dick vs. Norwich W. Ins. Co. (8 Day, 108), decided in the Su- 
preme Court of Errors of Connecticut, the question was moved 
in argument that to justify a recovery the plaintiff must show 
that profits would have accrued upon safe arrival of the goods; 
but the language of the court, in expressing their decision, is 
not so explicit as to enable us to determine whether it was in- 
tended to apply as well to the proof of loss as to the insurable 
interest. Yet the right of the plaintiff to recover being af- 
firmed in that case, without other proof than the loss of the 
goods, it would seem to be an authority for the doctrine that 
no other was necessary. 

“The report furnishes no other proof of loss of profits than 
what was implied in the loss of the cargo in which the insured 
had an interest. And on the question of insurable interest, 
which was the main question in the cause, the Chief Justice 
asks, ‘if profits are anything more than an excrescence upon 
the value of goods, beyond the prime cost.’ 

“As to the American cases, Mr. Phillips quotes that of 
Loomis vs. Shaw (if I understand his language as he meant to 
use it) as going farther than the case warrants: 2 Johns. Cas., 
36. The court waives the question now under consideration 
by suggesting that the defendant had waived it by an act of his 
own. 

“In the case of Abbott vs. Sebor (8 Johns Cas., 39, 2 Am. 
Dec., 139), which was a motion for a new trial, the decision 
turned chiefly on the question, whether the court had misdi- 
rected the jury in instructing them that the plaintiff must 
recover the whole sum insured on profits, or nothing—that is, 
that he could not recover for an average loss. The question, if 
proof that profits would have been made, had the vessel ar- 
rived in safety, was necessary to his recovery, was not touched. 
Yet the right to recover is affirmed in that case, and it does not 
appear that any proof to that effect had been offered or re- 
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quired beyond the loss of the goods on which the profit was 
expected. But the authority amounts to no more than an im- 
plication. 

“We must now dispose of the question upon reason and 
principle; and here it seems difficult to perceive why, if profit 
be a mere excrescence of the principle, as some judges have 
said, or an incident to or identified with it, as others have said, 
the loss of the cargo should not carry with it the loss of the 
profits. This rule has convenience and certainty to recom- 
mend it, of which this case presents a striking illustration. 
Here was a voyage of many thousand miles to be performed, 
the final profits of which must have been determined by a state- 
ment of accounts passing through several changes, some of 
which might have resulted in loss, some in gain; and in each 
case the good or ill fortune of the adventure turning on the 
gain or loss of a day in the voyage. What human calculation 
or human imagination could have furnished testimony on a 
fact so speculative and fortuitous? To have required testi- 
mony to it would have been subjecting the rights of the plain- 
tiff to mere mockery.” 

The conclusion thus reached has never been disturbed in this 
court, and is the prevalent doctrine in the United States. The 
American rule and the reason for it are thus stated in 2 Phillips 
on Insurance, 30:— 

“Under a policy on the profits of a cargo on a voyage from 
Philadelphia to the Mediterranean, and thence to South 
America, * * * the ship and cargo were destroyed by fire 
at Gibraltar. It was held that the assured was entitled to 
recover the whole amount of the valuation against the under- 
writers, without proving that there would have been any ulti- 
muate profit on the voyage if it had been pursued without inter- 
ruption or disaster: Patapsco Ins. Co. vs. Coulter, 3 Pet. 222, 
7 L. ed., 659. And this is the prevalent doctrine in the United 
States. * * * The profit, then, which is the subject of a 
policy upon this interest, is the excess of the value of the sub- 
ject at the port of destination over its value at the shipping 
port. It is only in case of loss that the policy is of any avail to 
the assured, and he wishes that it may avail him in a total, 
as well as partial loss. In the latter case, the loss may be ad- 
justed, under an open policy, on the English doctrine, by as- 
certaining how much less the profit is than it would have been 
if the goods had arrived sound. 
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“But in case of a total loss by the ship never arriving, it is 
very difficult to say what the profits would have been had the 
ship arrived, since it is not possible to determine when she 
would have arrived; and if this difficulty is got over by assum- 
ing some probable time, there must be often a long delay in 
hearing from a distant port of destination, and learning the 
state of the markets. The prompt return of his capital to the 
assured in case of loss, which is a very important consideration 
in insuring, requires a valuation of the profits, in preference to 
an open policy, subject to an adjustment upon the English doc- 
trine of determining the amount by the state of the market at 
the port of destination. The same difficulty does not arise in 
case of a loss on goods, which is adjusted on the invoice value. 
There does not appear to be any way of avoiding this difficulty 
but by a valuation, and this is felt in practice, since policies on 
profits are usually valued.” 

Agreeing as we do, with the view of the evidence taken by 
the District Court; to wit, that none of the sugar ever came to 
tke libellant in the ordinary course of the voyage, or through 
any delivery to the libellant as consignee by the carrier, but 
ouly through a delivery by the insurer of cargo, after a practi- 
eal abandonment to the latter, and through a settlement by the 
insurer as upon a total loss, in which the sugar was received 
by the libellant upon an equitable basis in part payment, and 
as the equivalent of the value in cash, as any other property 
might have been received, the legal conclusion that we reach 
is that the libellant is entitled to recover the amount of the 
profits as valued in the policy. 

The appellees claim that they took no part in the settlement 
between the cargo insurers and the libellant, and the doctrine 
of ves inter alios is invoked. 

But they had knowledge of the prior insurance, and were 
bouna to know that, in case of disaster, there was the right to 
abandon. There is evidence that they were informed of what 
was going on between the other parties concerned. They do 
not impugn, by allegation or evidence, the fairness and good 
faith of that transaction, nor do they claim that it was con- 
ducted with a view to prejudice them. 


They plan their defense solely on the proposition of fact that 
a sound portion of the cargo reached the port of destination in 
due course, and was there delivered to the libellant as con- 
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siguee—a proposition of fact, as we have seen, not sustained 
but refuted by the evidence. 

Accordingly, the decree of the Circuit Court of Appeals must 
be reversed, with costs, and the decree of the District Court for 
the Southern district of New York is affirmed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


GOODHUE 
vs. 


HARTFORD FIRE INS. CO.* 


One count in an action on a fire policy alleged waiver of a removal of the 
insured goods, and a removal with consent of insurer; another alleged a 
surrender of the policy with the company’s consent in order that it might 
be changed to cover the removal, and an agreement to insure temporarily 
until the change could be made. A third alleged waiver of the prohi- 
bition against removal and an agreement to cover without change of 
policy until after their removal and to permanently change the policy, 
and that the policy, contrary to agreement, was changed to cover only 
part of the goods. 


Held, That the counts were not contradictory so as to be bad on demurrer. 

Held, That it is not necessary to allege a waiver to be in writing because the 
policy requires written consent. 

Held, That the statute requiring policies to be in the standard form does not 
prevent an oral agreement to temporarily cover during removal until the 
policy can be changed. 


Wurtz, Sears & Oapen, for Appellant. 
J. D. Bryant, for Appellee. 


Homes, C. J. 

This is an appeal from a judgment by the Superior Court for the 
defendant upon demurrer to the plaintiff's declaration. An objec- 
tion is taken at the outset that an appeal does not lie because the 
decision of the Superior Court concerns only the misjoinder of counts, 
and therefore is final, by Pub. St., c. 167, § 67. The papers sent up 
to us contain the statement that the demurrer is sustained upon the 
fourth ground, which is that the several counts are inconsistent with 
each other, and the objection is founded upon this statement. It is 
unnecessary to consider whether the statement is properly part of 
the record, or whether, if it is, the statement or scope of the whole 
demurrer is to determine the right of appeal, because we are of 
opinion that the ground that the counts are inconsistent with each 


* Decision rendered, Jan. 5, 1900. 
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other is not the same as the ground of misjoinder, and therefore 
section 67, above referred to does not apply. The true scope of sec- 
tion 67 is shown by reference to section 12 of the same chapter, al- 
though that section may not give all the cases of misjoinder. 

We are of opinion that the counts are not contradictory. There 
is no allegation that they are for the same cause of action, as there 
was in Mullaly vs. Austin (97 Mass., 30, 31, 33), and Dows vs. Swett, 
127 Mass., 364. Ifthe second and third counts had alieged the 

issuing of a certain other policy of insurance, there would have 
been no question of contradiction, even though they had referred to 
the same document as a copy of the contract. We should be dis- 
posed to interpret the counts in that sense, if necessary to save them 
from an objection so purely formal. In point of substance, it was 
natural and proper that the plaintiff should state his cause of action 
in as many different ways as he conceived that there were different 
views possible of the legal operation of the facts: Little vs. Blunt, 13 
Pick., 473,476; Beauregard vs. Construction Co., 160 Mass., 201, 202. 

But, assuming that it appears that the counts all refer to the same 
original policy of insurance, we think them not inconsistent, when 
read, as we read pleadings, with a rational effort to find out what 
they mean. The first alleges a written policy of insurance upon 
goods in a certain place, with a condition against removal, a waiver 
of the condition, a removal of the goods to another place consented 
to, andaloss. The second alleges a “surrender” of the policy at 
the defendant’s request that it might be modified so as to cover the 
goods in the new place, an agreement to insure until the policy was 
moditied, and a loss before the modification was made. ‘Surrender ” 
plainly means only a handing over of the document to the defend- 
ant for the purpose of modification, but the count is on a subsidiary 
and temporary contract. This is consistent with the waiver alleged 
in the first, although probably the same facts would be relied on in 
evidence to establish the one, the other, or both. The third count, 
like the first, alleges a waiver of the condition against removal, and 
an agreement that “ without modification thereof” the policy should 
attach to the goods until all stored in their new place, and a 
further agreement thereafter to attach a permanent modification to 
the policy. Of course, the words “without modification thereof,” 
just quoted, mean without physical change of the instrument, which, 
as stated, was to be made later, when the goods all had been moved. 
So far we have the first count over again, in a little different form. 
The count further alleges that the policy was delivered to the de- 
fendant, and that the defendant, in violation of its agreement, modi- 

fied the policy so that it covered a part only of the goods, and there- 
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by canceled the policy as tu the other goods. This accounts in advance 
for the condition of the instrument. The words “modified” and 
“ canceled ” refer plainly to the physical changes made, and the ef- 
fect which those changes would have had if authorized, and make 
the count a count on the original policy, with a waiver, irrespective 
of certain words which the defendant, without right, has seen fit to 
write into it. 

The defendant, while contending that the judgment of the Super- 
ior Court cannot be reviewed here, because of the ground on which 
it went, nevertheless undertakes to sustain that judgment upon 
other grounds peculiar to the several counts. If such arguments 
are open, and we should be of opinion that they were good, we should 
not affirm the judgment.without giving the plaintiff an opportunity 
to amend, such as he would have had in the Superior Court if they 
had prevailed there: Pub. St., c. 167, § 67. It would be most un- 
just to affirm a judgment upon different grounds, and cut the plain- 
tiff off without giving him the chance that he would have had in the 
lower court to consider whether he could better his case. 

Assuming, without deciding, that the demurrers to the several 
counts are open here, the only objection to the first and third counts 
which we think requires notice is that the assent of the defendant 
to the removal of the property is not alleged to have been in writing, 
whereas the standard form of policy provides that it shall be void 
“if without such assent” (which we take to mean assent in writing) 
“the said property shall be removed,” with immaterial exceptions. 
We must adhere to the general rule laid down in Bartlett vs. Stanch- 
field (148 Mass., 394, 395), that parties cannot tie up by contract 
their freedom of dealing with each other, whether that rule be or be 
not consistent with Minturn vs. Insurance Co., 10 Gray, 501, 508. 
Bnt in this case the attempt thus to limit future action has what- 
ever legislative sanction may be implied by its insertion in the statu- 
tory form, and certainly there is force in the argument that it was in- 
tended to make it impossible for a jury to render the description of 
the place and the condition in support of it nugatory; going, as it 
does, to the essence of the risk. See Burghardt vs. Owen, 13 Gray, 
300, 302. We do not think it proper to express a final opinion upon 
this point now, because, even if the defendant is right in its law, we 
think the rule of pleading applicable which is applied to contracts 
within the statute of frauds: Price vs. Weaver, 13 Gray, 272. Apart 
from statute, the waiver of the condition by word of mouth, or in- 
deed any subsequent oral modification of the contract, could be 
shown, and could be shown, too, without encountering the difficul- 
ties of substantive law and of pleading which have embarrassed, and 
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still embarrass, counsel in cases within the statute of frauds: Cum- 
mings vs. Arnold, 3 Metc. (Mass.), 486; King. vs. Faist, 161 Mass., 
449, 456. If, as is probable, a waiver of the terms as to place is a 
change going so far to the essence of the contract that it would have 
to be pleaded, still it might be pleaded without alleging a writing, 
whatever the contract affected to require. The establishment of the 
standard form of policy does not change the rules of pleading, and 
a declaration which would have been good before in the respect 
under consideration is good still. 

It was suggested, for its bearing on various parts of the case, that 
the statutes now imply that all insurance shall be in writing: St. 
1894, c. 522, § 59; Pub. St.,c. 119, § 138. The contrary is settled, 
at least with regard to temporary contracts such as is alleged in the 
second count: Sanford vs. Insurance Co. (Mass.). 

The other criticisms of detail do not seem to us to need mention. 

Demurrer overruled. 


SUPREME COURT OF LOUISIANA. 


MURPHY 
vs. 
ROYAL INS. CO. or LIVERPOOL.* 


While this court, exercising the jurisdiction conferred by article 101 of the 
constitution, will not undertake to review, either as to law or fact, all 
cases which may be decided by other courts of the State (since, if that 
had been the intention of the framers of the constitution, all cases would 
have been placed upon the basis of those in which appeals to the supreme 
court are allowed), nevertheless the jurisdiction thus conferred will be 
exercised in any proper case, whether presenting issues of law or fact, or 
both; the question as to what constitutes a ‘‘ proper case” depending 
upon varying circumstances, and requiring the exercise of a sound legal 
discretion. 
insurance company, like an individual, may limit the authority of its 
agents; and where direct notice of such limitation, or any notice which 
a prudent man is bound to regard, is brought home to the assured, he is 
bound by it, and relies upon any act in excess of such limited authority 
at his peril. 

Where, in « case in which neither fraud nor error nor subsequent knowledge 
and ratification by the company are alleged or proved, the assured signs 
a contract in which is embodied the ‘‘iron-safe clause,” and accepts and 
retains, until a loss occurs, a policy in which said clause is embodied, and 
which has printed upon its face a condition to the effect that no officer, 
agent, or representative of the company shall have power to waive, or be 
deemed to have waived, any condition of the policy, unless such waiver 
shall be written upon or attached thereto, the assured is bound by such 
clause, as by a promissory warranty, and by such limitation upon the 
authority of the agent. And the knowledge being thus brought home to 


* Decision rendered, Nov. 20, 1899. Syllabus by the Court. 
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him that the agent with whom he was dealing was without authority, 
verbally, to waive such clause and such condition, a verbal waiver alleged 
to have been agreed on by such agent contemporaneously with the execu- 
tion of the written contract, even though proved without objection by 
parol evidence, does not bind the company. 


The evidence in this case, admitted without objection, was insufficient to 
establish the alleged waiver. 


Waite & Tuornton, for Pelitioner. 

J. C. Buackman, for Respondent, Murphy. 

Respondent judges, pro se. 

Monrog, J. 

The defendant asks this court, in the exercise of the author- 
ity vested in it by article 101 of the constitution, to review the 
judgment rendered in the above-entitled cause by the Court of 
Appeals for the Third Circuit. It appears that the plaintiff, 
Murphy, sued the defendant in the District Court for the parish 
of Rapides for $2,000, on a policy of fire insurance for that 
amount issued by defendant to cover a stock of merchandise 
owned by plaintiff, which was destroyed by fire during the life 
of the policy. Defendant denied liability upon the ground that 
plaintiff had failed to comply with the “ promissory warranty ” 
contained in what is known as the “iron-safe clause” in the 
policy. The case was tried in the District Court before a jury, 
and evidence was introduced to show that the “ three-fourths 
ralue” and “ iron-safe ” clauses were waived verbally by the 
defendant’s agent at the time of the delivery of the policy. 
There was a verdict for the plaintiff in the sum of $1,000, which 
amount was increased upon appeal to the Circuit Court, to 
$1,863; and, a rehearing having been refused by the latter tri- 
bunal, the defendant presents to this court the application 
which we have now to consider. 

In their return the respondent judges refer to their written 
opinions (original and on application for rehearing), as em- 
bodying sufficient reasons why the judgment, as rendered, 
should remain undisturbed. In those opinions it is conceded 
that, unless waived, the clauses mentioned should be consid- 
ered part of the contract, and the assured should be held bound 
by them; the opinion of this court in Goldman vs. Insurance 
Co. (48 La. Ann., 223) being accepted as conclusive upon the 
point. It is held, however, that it was competent for the de- 
fendant’s agent verbally to waive such conditions at the time 
the said contract was entered into, notwithstanding the provi- 
sion therein to the effect that no agent should be authorized to 
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waive any of its conditions except by written agreement in- 
dorsed thereon; and, upon the question as to whether there 
was such a verbal waiver, it is said: “It is true that the testi- 
mony in this case is conflicting and contradictory, but in such 
cases it is an elementary rule of law that appellate courts will 
not disturb the verdict of a jury on a question of fact. The 
jury passed on the question of waiver, and we cannot say that 
there is such manifest error in its findings as to justify us in 
reversing its verdict.” Upon the question of the amount, how- 
ever, it was held that the error in the verdict was manifest, and 
the amount allowed was accordingly increased from $1,000 to 
$1,863. The court also appears to have held that, whilst the 
iron-safe clause was waived, the three-fourths value clause was 
not waived. The iron-safe clause provides, in substance: (1) 
That the assured will take an inventory once a year. (2) That 
he will keep books showing his sales and shipments. 

“(3) The assured will keep such books and inventory, and 
also the last preceding inventory, if such has been taken, se- 
curely locked in a fireproof safe at night, and at all times 
when the building mentioned in this policy is not actually 
opened for business; or failing in this, the assured will keep 
such books and inventories in some place not exposed to a 
fire which would destroy the aforesaid building. In the 
event of failure to produce such set of books and inventories 
for the inspection of the company, this policy shall become 
null and void, and such failure shall constitute a perfect bar 
to any recovery thereon.” 

It appears that an inventory was taken, and that plaintiff’s 
business transactions were entered on books; but, upon the 
other hand, it is admitted that such books were left upon the 
night of the fire in the building containing the insured mer- 
chandise, that they were not ‘‘securely locked in a fireproof 
safe,” and that they were destroyed by the fire, which occurred 
when the building in which they were left, and which con- 
tained the merchandise insured, was not actually open for busi- 
ness. If, therefore, the conditions contained in the iron-safe 
clause were not waived, there is no question as to the breach. 

The plaintiff claims that said conditions were verbally 
waived by defendant's agent at the time that he delivered the 
policy. The defendant, for answer, points to the following 
provision, which is plainly printed on the face of the policy; to 
wit: “This policy is made and accepted according to the fol- 
lowing stipulations and conditions, together with such other 
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provisions, agreements, or conditions as may be indorsed here- 
on or added hereto, and no officer, agent, or other representa- 
tive of this company shall have power to waive any provision 
or condition of this policy, except such as by the terms of this 
policy may be the subject of agreement indorsed hereon or 
added hereto; and, as to such provisions and conditions, no 
officer, agent, or representative shall have such power, or be 
deemed or held to have waived such conditions or provisions, 
unless such waiver, if any, shall be written upon or attached 
hereto; nor shall any privilege or permission affecting the in- 
surance under this policy exist or be claimed by the insured, 
unless so written or attached.” . It will be observed that there 
are two distinct provisions in this clause; viz., one which pre- 
vents any officer, agent, or representative of the company from 
waiving any condition in the policy except such as by the terms 
of the policy may be the subject of agreement indorsed thereon, 
and another to the effect that no officer, agent, or representa- 
tive shall have power to waive, or shall be deemed to have 
waived, any condition of the policy, unless such waiver is writ- 
ten upon or attached to the policy. No issue has been raised 
upon the basis of the first provision, and it may be passed over 
without further comment. <As to the second provision, the 
parol evidence offered to show the waiver was admitted with- 
out objection, and we need not, therefore, consider the question 
of its admissibility, in view of the provisions of article 2276 of 
the Revised Civil Code, but may deal with the matter solely 
with reference to the authority of the agent and the sufficiency 
of the proof. The defendant, being a corporation, must act 
through an officer, agent, or representative, and can act in no 
other way; so that to say that no officer, agent, or representa- 
tive shall have power to waive or shall be deemed to have 
waived any condition of a contract made by it, for its advan- 
tage, is to say that the company has no such power, which 
would be to deny to the company a right of which it can be de- 
prived neither by the courts nor by any act of its own. The 
condition requiring the waiver to be in writing, like any other 
condition for the advantage of the company, may, then, be 
waived by the company, acting through an officer, agent, or 
representative authorized for that purpose. To determine 
whether it has waived any of the conditions of the contract 
sued on, we must first inquire whether the officer, agent, or rep- 
resentative through whom it is said to have acted was so 
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authorized, or whether the plaintiff, in dealing with him, was 
justified by the conduct of the company in believing that he 
was so authorized; and we must next inquire whether, as a 
matter of fact, he did the act which the plaintiff attributes to 
him. There is no affirmative evidence in the record which es- 
tablishes the precise extent of, or limitations upon, the power 
of the agent of the company through whom the contract in 
question was made. This, however, is unimportant, for the 
reason that, as between the company and the plaintiff, the for- 
mer is bound by the acts of the agent done within the scope of 
the authority apparently conferred on him, whether, as_be- 
tween the agent and the company, such authority was actually 
conferred or not. Nor does it matter whether we call the 
agent a general, local, or subagent, since the important ques- 
tion is, not what we may call him, but what he is, or what the 
plaintiff, influenced by the manner in which he was held out by 
the company, was justified in accepting his as, and believing 
him to be. 

The company appears to be a foreign corporation, having its 
domicile in Liverpool, England. The policy sued on is signed: 
“The Royal Insurance Company, by Their Attorneys. [Signed ] 
Barbee & Castleman, Managers Southern Department.” And 
Barbee & Castleman appear to be established at Louisville, 
Ky. There is, however, printed upon the face of the policy the 
following provision; to wit:— 

“This policy shall not be valid until countersigned by the 
duly-authorized agent of the company at Opelousas,. La.” 
And it is accordingly countersigned by A. L. Lacombe as the 

agent at Opelousas. The evidence shows that A.’ L. Lacombe 
received the application for insurance, passed judgment upon 
the character of the risk, agreed upon the amount and term of 
insurance, and the premium, and delivered the policy, all with- 
out reference to or communication with Barbee & Castleman, 
from which it follows (and there is no denial of the fact by the 
company) that he was furnished with a form of policy, con- 
taining the printed conditions prescribed by the company, and 
signed by the managers, but otherwise in blank, and that he was 
authorized to fill up the blanks as occasion might require. He ac- 
cordingly wrote the name of the assured, the amount of the pre- 
mium and the amount and term of the insurance, upon the face of 
the policy; and he wrote, or caused to be written, with a typewrit- 
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ing machine, upon a separate slip, which is attached to and upon 
the face of the policy, the description of the property insured. 
Upon this slip is also to be found, in legible print: (1) Permission 
to the insured to keep coal oil and gunpowder; (2) the three- 
fourths value clause; (8) the iron-safe clause. Mr. Lacombe also 
received and receipted for the premium a few days after the deliv- 
ery of the policy. This method of doing business indicates the 
scope of his authority, but there are some things which also, and 
quite as clearly, indicate limitations upon that authority, and go to 
show that he was not vested with all the powers of the company 
represented by him, thus: (1) As the policy declares upon its face 
that it is to be countersigned by him, the implication is clear that, 
in order to bind the company, it should first be signed by some 
other officer or agent; and this fact, as also the character or identity 
of such other officer or agent, is made apparent by the form in 
which the policy is drawn, as well as by the signature of Barbee & 
Castleman as “ Attorneys ” of the company, and “ Managers South- 
ern Department.” Itis therefore plain upon the face of the instru- 
ment that it required the signatures of Barbee & Castleman and of 
the agent at Opelousas in order to make it a contract such as the 
company contemplated entering into. (2) The policy declares 
upon its face, in bold type, that no officer, agent, or representative 
of the company shall have power to waive, or shall be deemed to 
have waived, any of its conditions, unless such waiver shall be writ- 
ten upon or attached to the policy. Conceding, now, that the com- 
pany itself might waive, verbally or otherwise, any condition of the 
policy, including the condition that there should be no waiver ex- 
cept in writing, and conceding that whatever can be done by the 
company, must, of necessity, be done by some agent or representa- 
tive duly authorized, it by no means follows that the particular 
agents who, acting together, were authorized to execute the policy 
in question, had authority to waive its conditions in any other than 
the prescribed form; and still less does it follow that one of them, 
acting alone, could undo that which it required both of them do. 
To waive the conditions of the policy is to make a new contract, but 
as we have seen, the signatures of two agents are required for that 
purpose; and there is no reason to suppose that the company in- 
tended that one of those agents, acting independently, and without 
the concurrence of the other, shculd make a contract by waiving 
conditions, any more than by originally signing the contract by him- 
self. An insurance company has the right, which individuals have, 
of selecting its agents, and defining and limiting their powers. It 
may not only preseribe what such agents may do, but how they 
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shall do it; and where it, directly or by implication, confers upon 
two agents, acting conjointly, the power to make a contract accord- 
ing to a prescribed form, and prohibits the alteration of that form, 
save in a particular manner, such agents are bound by their instruc- 
tions, and third persons dealing with them are equally bound, pro- 
vided they have knowledge, or are in a position where the law will 
impute to them knowledge, of such limitations and restrictions of 
authority. And in such a case, even if the inference be justified 
that the two agents acting together are vested with the whole power 
of the company, and may disregard the limitation of authority as to 
the form of waiver, such inference does not lead to the conclusion 
that one of them, acting alone, cannot only unmake a contract which 
it requires the conjoint authority and action of both of them to 
make, but that in doing so he can ignore a prescribed form which can 
be waived only by a person exercising all the power of the company. 

The general principles of law which, as we think, ought to gov- 
ern the case, are stated clearly enough by the text writers and by 
many eminent jurists, though there are, no doubt, not a few ad- 
judged cases in apparent conflict with them. The following ex- 
cerpts appear to us to be applicable to the points at issue: “ The 
authority of an agent must be determined by the nature of his bus- 
iness, and is, prima facie, coextensive with its requirements. It 
cannot be limited by special private instructions unless the insured 
has notice, or there is something in the nature of the business, or 
the circumstances of the case, to indicate that the agent is acting 
under such special instructions. A provision in the policy that 
agents are only authorized to collect premiums upon receipts fur- 
nished and signed by the president and secretary of the company, 
is notice of such limitations of the agent’s powers: Merserau vs. In- 
surance Co., 66 N. Y., 274; Catoir vs. Insurance Co., 33 N. J. Law, 
487. So is a provision in a policy that they cannot waive any of its 
conditions. * * * A general agent, in the strict legal sense, is 
one who has all the powers of his principal in the business in which 
he is engaged,—an extent of authority not often granted in insur- 
ance. In that business an agent is termed a ‘ general agent’ rather 
with reference to the geographical extent of his authority, in con- 
tradistinction to a local agent, who may have original powers, though 
exercising them within more restricted limits; and the general agent 
may appoint local agents and subagents, while a local agent cannot. 
But there seems to be no very well defined distinction between the 
powers of general agents, local agents, and subagents, and therefore 
it may in any case become a question of fact for the jury:” May, 
Ins., § 126. 
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“The same rules apply to insurance companies as apply in the 
case of individuals, and a person who is clothed with power to act 
for them at ail is treated as clothed with authority to bind them in 
all matters within the scope of his real or apparent authority. Per- 
sons dealing with them in that capacity are not bound tu go beyond 
the apparent authority conferred upon them, and inquire whether 
they are in fact authorized to do a particular act for the company. 
It is enough if the act is within the scope of their apparent power, 
and beyond this third persons are not bound to make inquiry:” 
Wood, Ins., § 408. ‘In all cases where the assured has notice of 
any limitations upon the agent’s power, or where there is anything 
about the transaction to put him on inquiry as to the actual author- 
ity of the agent, acts done by him in excess of his authority are not 
binding, as where it is generally known that limitations are imposed 
in certain respects. So, where direct notice, or any notice which a 
prudent man is bound to regard, is brought home to the assured, 
limiting the powers of the agent, he relies upon any act in excess 
of such limited authority at his peril. That an insurance company 
has a right, in a fair way, to limit the powers of its agent, must be 
conceded; and when it does impose such limitations upon his 
authority, in such a way that no prudent man might be mistaken in 
reference thereto, it is not bound by an act done by its agent in con- 
travention of such notice. This was recently well illustrated in a 
very ably considered case before the Court of Appeals, in which a 
life insurance company had printed upon all of its policies a notice 
that no agent had a right to ‘ receive any premium after its being 
due, without special permission from the officers of the company.’ 
The assured died September 14, 1872, and the defense was that the 
semi-annual premium due August 31, 1872, was not paid. To obvi- 
ate the forfeiture, it was shown that the general agent of the com- 
pany gave the assured credit for the premium, or, rather, waived 
its payment according to the requirements of the policy, and agreed 
to keep him good with the company. The plaintiff had a verdict at 
circuit, but it was set aside in the Court of Appeals upon the ground 
that the agent had no authority to waive payment of the premium, 
and that the assured, in the face of the notice printed upon his 
policy, had no right to rely upon his authority to do so. Miller, J., 
dissented from this doctrine, and wrote a very able dissenting 
opinion; but it will be noticed that he leaves out of sight the ex- 
press notice given to the assured that the agent had no authority to 
waive the payment of the premium at the precise time when it be- 
came due, without special permission from the officers of the com- 
pany, and predicates his views on a class of cases where no such 
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limitation was noticed to the assured. Upon the authority of this 
case. and, indeed, without it, there is no question but that an insur- 
ance company may lawfully limit the authority of its agents; and 
when it does so, and the assured knows, or, as a prudent man, ought 
to know, of such limitation, he deals with him in reference to 
matters in excess of his power at his own peril. This has been held 
in numerous cases cited elsewhere in this chapter, and is an elemen- 
tary principle in the law of agency:” Id.,§411. “The rule is not a 
doubtful one, either in policy or principle, that in transactions of 
this character, where one of two persons must sustain a loss, the 
loss must fall upon him who has made it possible for the other, 
innocently, to be placed in a position where loss might result to 
him except for the application of this rule. It would be disastrous 
to commercial as well as to other interests if a person, by acting 
through the agency of another, could shield himself from liability 
for such person’s acts, ad libitum. Fortunately no such rule exists, 
and he who intrusts authority to another, in whatever department 
of business, is bound by all that is done by his agent within the 
scope of his apparent power, and cannot screen himself from the 
consequences thereof upon the ground that no authority in fact was 
given him to do the particular act, unless the act was clearly in 
excess of his apparent authority, or was done under such circum- 
stances as to put the person dealing with him upon his inquiry as 
to the real authority of the agent; and no exception to this rule 
exists in the law of insurance. It is always a question of fact 
whether the act was done under such circumstances that the 
assured had a right to believe that the agent was clothed with 
authority to do the particular act in question. The rule may be 
said to be that, unless notice is given to the assured that in respect 
of certain matters, within the scope of his apparent authority, 
certain limitations are imposed upon the agent, his acts, within the 
scope of such authority, shall be treated as the acts of his prin- 
cipal, and not the acts of the person with whom he deals as the 
representative of the principal, even although the policy declares 
him the agent of the assured. The question is not what the 
powers of the agent in fact were, but, what power did the com- 
pany hold him out as possessing? Insurance Co. vs. Ives, 56 IIl., 
402 ; Insurance Co. vs. Cooper, 50 Pa. St., 331; Beebe vs. Insurance 
Co., 25 Conn., 51; Insurance Co. vs. Wilkinson, 13 Wall., 222; In- 
surance vs. Fahrenkrug, 68 Il., 463. From the business with which 
the agent was intrusted, had the assured the right to understand 
that he had authority to do the particular act in reference to which 
the principal denies his authority? In order to charge the com- 
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pany, the assured must, from the facts, be warranted in relying on 
it that the agent had authority to do the act in question and to 
bind the company in respect of the matter with which it is sought 
to charge it. * * * When the assured knows or ought to know 
the extent of the agent’s authority, he cannot charge the principal 
for matters in excess thereof: Galbraith’s Adm’r vs. Insurance 
Co., 12 Bush, 29 ; Vose vs. Insurance Co., 6 Cush., 42; Lowell vs. 
Insurance Co., 8 Cush., 127. And if the assured knows the extent 
of the agent’s power, and concludes with him a contract in excess 
thereof, he can derive no benefit therefrom:” Wood, Ins., § 416. 
“That an agent may waive a forfeiture is well established by 
authorities. But where a limitation is imposed upon the power 
of an agent, upon the face of the policy, of which the assured, as 
a prudent man, ought to know, and there is no evidence that the 
agent has been accustomed to act in excess of such power, with 
the express or implied consent of the insurer, the insured is not 
justified in dealing with him in reference to such matters, and his 
acts, as to the excess of authority, are not binding on the com- 
pany: Catoir vs. Insurance Co., 33 N. J. Law, 487; Merserau vs. 
Insurance Co., 66 N. Y., 274. In commenting upon such notice 
given‘to a policyholder, in a New York case, Allen, J., announced 
what we conceive to be the rule applicable and generally held. 
He said: ‘In the face of a distinct written expression in the policy 
of a want of power in the agent, the party suing to recover upon 
- such policy has no right to infer the subsequent existence of such 
power by any uncertain sign. There must be evidence to justify 
the belief that the company, by direct authority, enlarged the 
authority of the agent, or that they knowingly permitted him to 
act for them beyond the scope of the power originally con- 
ferred:’” Wood, Ins., § 417. 

* The general principles of the law of agency are applicable to 
insurance, as well as other agents and they need not be restated 
here. But the business of insurance is carried on almost exclu- 
sively, and to a greater extent, perhaps, than any other, through 
such mediums. This has given rise to doctrines of law either 
peculiarly applicable to insurance agents, or sufficiently important 
to be set out in this connection. In determining the authority of 
the agent in any matter connected with his business, regard must 
be had to the manner in whick he is held out by the company, and 
the particular circumstances of the parties or transaction. The 
provisions of the policy respecting his authority are, however, 
usually held to be binding; but, as the cases cited show, where he 
is not so limited, and is intrusted with the execution of policies, 
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his acts in behalf of the company, even to the extent of changing 
the printed portions of the policy, are binding upon the company, 
where they fall within the authority which he is held out as having, 
or are justified by the usual mode of transacting such business, and 
the scope of his employment, or the particular circumstances of the 
case:” 2 Am. & Eng. Enc. Law, p. 320. “ Where a policy, for in- 
stance, provides that procuring additional insurance without con- 
sent of the company shall avoid it, and that the agent has no 
authority to nullify its conditions, and the assured procures addi- 
tional insurance upon the representation of the agent that it will be 
all right, the company is not estopped to deny its lability, though 
the insured, through no fault of the company or its agent, had 
never seen the policy, and though the agent had authority, in a 
certain way, to consent to additional insurance, and had done so in 
other cases, he not having consented in this case within the line of 
his authority, or in the manner prescribed in the policy: Cleaver 
vs. Insurance Co. (Mich.):” 2 Am. & Eng. Ene. Law, p. 323. 

We take the following excerpts from Ostrander, from the brief 
furnished by relator’s counsel, the volume itself not being at hand: 
“ When the policy provides, in distinct language, as occurs in most 
cases, that no agent shall have power to change or modify its terms 
or waive any of its conditions, except by distinct and specific agree- 
ment indorsed in writing thereon, the assured will be presumed to 
have notice, after the policy has been delivered to him, that the 
agent has no power to make any change in the terms and condi- 
tions of the insurance, except in the manner provided, and any at- 
tempt on the part of the agent to waive by oral agreement any of 
the policy conditions will be a nullity. The courts have held in 
numerous cases that it was competent for insurance companies to 
limit the authority of their agents in this manner. It is for the 
interest of both parties and for the interest of the general public 
that contracts of this class, involving, as they do, many complex 
subjects of agreement, should be set forth in precise terms and _ re- 
duced to writing. The memory is always ‘slippery,’ and should 
never be relied on in important transactions, and especially where 
months and years may intervene between the promise and its ful- 
filment. The requirement that agreements changing the form and 
substance of the contract should be in writing is intended to pro- 
mote peaceable and friendly relations between contracting parties, 
and to lessen litigation by substituting the written word for in- 
distinct and obscure understandings. The insurance company is 
frequently dealing, through agencies, with a large number of per- 
sons, located at remote places. The necessities of a business so 
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extended demand that the obligations entered into should be 
clearly stated, and put in such form of permanence that the verity 
of the promise made cannot subsequently be questioned and made 
the subject of contention and of legal inquiry:” Ostr. Ins., p. 131, 
§ 49. ‘“ There is another class which is usually referred to by the 
courts and distinguished as general agents. While this class is 
more important in respect to its duties and responsibilities, and 
has larger liberties, its powers, nevertheless, are limited to making 
contracts of insurance, fixing rates, filling up and countersigning 
policies, and collecting premiums. Having power to make a com- 
pleted contract, they will also be presumed to have power, by 
agreement with the assured, to ‘ change, alter, or nullify’ its terms 
and conditions at any time after the delivery of the contract, and 
after it has become binding between the parties, unless limitations 
are imposed, of which assured has notice. The form of policy, 
however, now in general use, restricts the authority of an agent, 
in regard to changing the terms of the insurance or waiving any 
of its con Jitions, to written indorsement. Under policies of this 
form, the agent has no power to enlarge or otherwise to change 
the obligation of the company by parol. It can only be done in 
the mode which the policy provides:” Id., p. 551, § 265. 

* The attorney cannot go beyond the limits of his procuration; 
whatever he does exceeding his power is null and void with regard 
to his principal, unless ratified by the latter, and the attorney is 
alone bound by it, in his individual capacity:” Rev. Civ. Code, 
art. 3010. “The principal is bound to execute the engagement 
contracted by the attorney, conformably to the power confided to 
him. For anything further, he is not bound, except in so far as 
he expressly ratifies it:” Id., art. 3021. 

In Reeve vs. Insurance Co. (23 La. Ann., 220), the proposition was 
urged that the clauses relied on by the company were unusual, 
and that the attention of the assured was not especially called to 
them. This court said: “First. We do not think the unusual 
character of these clauses in New Orleans, if established, could 
affect the right of the defendant, under the circumstances of this 
case. The policy was accepted by the insured nearly a month be- 
fore the fire. The assent of the insured to all its provisions is 
presumed, and to allow the express contract of the company to be 
varied or impaired by the contracts of other companies in the same 
city would be very dangerous. Second. There is no evidence to 
establish the serious charge that the agent of the company con- 
cealed those clauses from the assured. He signed and delivered to 
them the policy in the usual way. The clauses in question are 
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printed plainly in the same type as the rest of the body of the 
instrument, with the first words of each in capitals, and attention 
called to the paragraphs, respectively, by an index (sg). If the 
insured did not examine the policy, it would seem to have been 
their own fault: Graves vs. Insurance Co., 2 Cranch, 444. Third. 
We do not think that the right of the defendant can be impaired 
by the fact that the attention of the insured was not especially 
directed to these clauses. As before remarked, the policy was 
executed and delivered to the assured in the usual way. It is 
not a long document. It could be read in a few moments. It 
remained in the possession of the insured for twenty-six days be- 
fore the fire. We think the insured must be held to be fully bound 
by its terms:” Reeve vs. Insurance Co., 23 La. Ann., 220. 


“ Where the conditions are written or printed on the face of 
the policy, the assured, by accepting it, becomes bound thereby, 
and is estopped from denying that he assented thereto:” Wood, 
Ins., p. 9; Lippincott vs. Insurance Co., 2 La., 399; Adema vs. In- 
surance Co., 36 La. Ann., 660. 


“On the trial the plaintiffs produced the written proposal made 
by the company and accepted by them, to show that a voyage 
such as that on which the schooner was lost entered into the con- 
templation of the parties, that it was so particularly understood by 
the plaintiffs, and that the terms inserted in the policy must have 
been placed there through error or fraud. The court received the 
evidence, though objected to; and the jury having found a verdict 
against the defendants, which was affirmed, they appealed. We 
think the court erred. Admitting the document offered to be legal 
evidence to control the written policy in any case (on which we 
express no opinion), we are satisfied that it could not be intro- 
duced by the plaintiffs in the present action. If error or fraud 
occasioned a contract to be executed in writing different from the 
intention of the parties, it was the duty of the party relying on 
such allegation, to make it the basis of this action, to give notice 
of it to the defendants, and to afford means to them to meet, and 
if in their power, to refute, it:’ Lippincott vs. Insurance Co., 2 
La., 399. 

“The assured cannot plead ignorance of the clauses in the policy. 
It was their duty to read the policy, so as to determine whetber or 
not it was made in accordance with the application. * * * A 
person dealing with the insurance company ought at least to know 
the general course of its business, and, if he desires exceptions in 
policies to be avoided, he ought to state the fact in his application, 
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and be willing to pay the additional premiums for the risk:’ Wein- 
berger vs. Insurance Co., 41 La. Ann., 31. 

“This brings us to consider the following stipulation or covenant 
of the policy: ‘And it is further expressly covenanted by the 
parties hereto that no officer, agent, or representative of the com- 
pany shall be held to have waved any of the terms and conditions of 
this policy, unless such waiver shall be indorsed hereon in writing.’ 
The evidence of such pretended waiver was oral. It was objected 
to by the learned counsel for the appellant on that account, and the 
objection was overruled. This we must hold was error. We know 
of no good reason, and are aware of no authority, by the decisions 
of this court, that should cause us to declare the above covenant 
or stipulation void. It is a plain and explicit stipulation of the con- 
tract, upon which the minds of the parties met, and is as binding on 
the assured as any stipulation in the policy. When the assured 
sought to have Tucker, the local agent, waive the forfeiture which 
he virtually admitted having taken place by a change of possession 
of the property insured, by legal process, he knéw that by the terms 
of his policy he had no power or authority to waive it unless it was 
indorsed on the policy in writing. This provision was a clear limi- 
tation and restriction of his power. It was his own fault that he 
failed to have such waiver so indorsed. The courts cannot relieve 
a party from the legal consequences of such an omission to abide by 
the plain stipulation of his contract, or make a contract for him 
different from the one made by himself. But this question has 
already been decided by this court in recent cases” (citing Knud- 
son vs. Insurance Co., 75 Wis., 198; Hankins vs. Insurance Co., 70 
Wis. 1): Carey vs. Insurance Co. (Wis.). 

“But, even if the agent knew the fact of residence within the ex- 
cepted period, he could not waive the forfeiture thus incurred with- 
out authority from the company. The policy declared that he was 
not authorized to waive forfeitures, and to this provision effect must 
be given, except so far as the subsequent acts of the company per- 
mitted it to be disregarded. * * * The doctrine of waiver, as 
asserted against insurance companies to avoid the strict enforce- 
ment of conditions contained in their policies, is only another name 
for the doctrine of estoppel. It can only be invoked where the con- 
duct of the companies has been such as to induce action in reliance 
upon it, and when it would operate as a fraud upon the assured if 
they were afterwards allowed to disavow their conduct and enforce 
the conditions:” Insurance Co. vs. Wolff, 95 U. S., 326, 24 L. Ed., 387. 

“An insurance company can limit the authority of its agents, and 
thus bind all parties dealing with them with knowledge of the limi- 
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tation. A party is presumed to have read his application, and to be 
cognizant of the limitations therein expressed. * * * A reten- 
tion of the policy, containing a copy of the application, is an 
approval of the application by the assured. The present case is 
very different from Insurance Co. vs. Wilkinson (13 Wall., 222), and 
from Insurance Co. vs. Mahone, 21 Wall., 152. In neither of those 
cases was any limitation on the power of the agent brought to 
the notice of the assured:”’ Insurance Co. vs. Fletcher, 117 U. S., 
519-530. 

In a case decided by the Supreme Court of Georgia in July, 1899, 
a typewritten copy of the opinion in which has been furnished us, 
a clause identical with that in the policy before us, limiting the 
authority of the agents of the company, was considered, and it wrs 
held that ‘a mere oral permission to the insured, by the agent who 
issued the policy, to take out additional insurance, was not binding 
upon the company, and did not estop it from setting up as a defense 
to an action thereon that the insured, in violation of the terms and 
conditions of the policy, had in fact taken out additional insurance 
on property covered by the same:” Lippman vs. Insurance Co.(Ga.). 

Of the adjudged cases relied on by plaintiff, that of Insurance Co. 
vs. Wilkinson is disposed of, in so far as any present application is 
concerned, by the opinion in Insurance Co. vs. Fletcher, 117 U. S., 
519. The case of Story vs. Insurance Co. (37 La. Ann., 255) is equally 
inapplicable; for there the court found that the assured dealt with 
the president of the company, at the office of the company, ata 
time subsequent to the making of the contract, and, finding as a 
fact that the president had consented to a waiver, held that it was 
the act of the company. In McGurk vs. Insurance Co. (Conn.) it 
appeared that the plaintiff's application for life insurance “ was filled 
out in plaintiff's grocery store by the assistant superintendent of 
the company in the district where the assured resided; that this was 
done in the room where the assured kept liquors, and whilst he was 
selling them, and that the agent of the company drank liquor then 
and there. It further appeared that, to the question as to what his 
business was, the assured answered that he was a grocer; that there 
was nothing else in the application on the subject; and that there- 
after a policy of insurance was delivered to him, which contained 
clauses reading as follows, to wit:— 

‘The person upon whose life this policy is issued shall not be 
connected in any capacity with the ale, wine, or liquor business, 
unless so specified in the application heretofore referred to, or 
unless permission be given by permit signed by the president or 


secretary. * * * ‘Agents. are not authorized to make, alter, 
or discharge contracts, or waive forfeitures, or receive premiums 





1900.] Murphy vs. Royal Ins. Co. 225 


or policies in arrears after the time allowed by the regulations of 

the company.” 

It appeared that the policy was delivered to the assured in his 
place of business, where he was selling liquor, and that he continued 
to sell liquor, to the knowledge of four different agents of the com- 
pany, and that he also continued to pay premiums, which were col- 
lected by an agent who knew that he was so engaged, and who 
turned the premiums over to the company. It was beld that the 
knowledge of the agents, under such circumstances, was the know- 
ledge of the company, and that the receipt of the premiums was a 
waiver by the company of the conditions relied on by it. In the 
case at bar the first premium (paid to the agent who issued the 
policy) was the only one which was paid; and the evidence upon the 
questions of fact connected with the transaction was totally differ- 
ent from that upon which the case cited was decided. 

Our conclusion, then, from what has been heretofore said, is that, 
upon the case as presented, the company might have waved the 
conditions contained in the three-fourths value and iron-safe clauses, 
and that this might have been done orally, notwithstanding the 
stipulation in the policy requiring all waivers to be in writing, and 
what the company might have done, must, if done at all, have been 
done by an officer, agent, or representative authorized for that pur- 
pose, but that the company did not wave such conditions, and that 
the agent who is said to have done so on behalf of the company was 
without authority in the premises, and that the assured knew, or 
ought to have known, that he was without such authority. As to the 
question of fact, or perhaps it may be called a mixed question of 
law and fact, whether what was done by the agent could be regarded 
as a waiver such as is relied on by the plaintiff, even supposing 
such agent to have been acting with the full authority of the com- 
pany, the case presents some features worthy of more than usually 
serious consideration, by reason of their important bearing upon 
transactions of everyday occurrence, many of which cannot be 
brought into this court by appeal. The claim here is not that after 
making a written contract the defendant, at a subsequent period, by 
oral agreement, waived a condition therein contained in its favor, 
but that, there being neither fraud nor error in the matter,synchro- 
nously with the making of the written contract the parties thereto 
entered into a verbal contract whereby they agreed that the written 
contract did not, or should not, express their true intent or under- 
standing, but should be subordinated in certain important particu- 
lars to said verbal contract made and completed at the same instant. 


But the plaintiff brings his suit upon the written contract, and an- 
VoL. XXIX.—15. 
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nexes it to, and makes it a part of, his petition, in which, however, 
he says “that he faithfully, at all times, complied with the terms 
and requirements of his policy of insurance, and with the slip or 
form thereto attached, the three-fourths value clause and the iron- 
safe clause, of which he denies form any part of said policy, and 
denies reference to application is a warranty.” He desires to have 
this written contract enforced, therefore, to the extent that it im- 
poses obligations on the defendant, and declared void to the extent 
that it appears to impose upon him certain obligations, which he 
selects, for no apparent reason, so far as disclosed; there being no 
allegation or reference in the petition to any verbal contract or 
waiver whatever, or to any other agreement than that represented 
by the policy of insurance upon which the suit is brought. It must 
be admitted that the theory thus propounded, which is more fully 
developed by the introduction of the oral evidence, is not one which 
is likely to commend itself to ordinary, rational, business men, and 
it is not altogether easy to say which of the two contracting parties 
is placed by it in the more remarkable position. The insurance 
agent is supposed to have agreed verbally that the obligations bind- 
ing his company in writing shall so bind it bard and fast, and that 
those which bind the plaintiff, also in writing, shall go for nothing, 
while the plaintiff, although binding himself in writing, is willing to 
rely upon a contemporaneous verbal agreement for an exemption 
from the liability thus imposed. 


To proceed further, however: In the application for insurance, 
which is partly printed and partly written, the following questions 
appear, to wit:— 

“Will you agree to make a detailed inventory at least once a 
year? Will you agree to keep your account books and last two 
inventories in a fireproof safe, or remove them, when your store 
is not actually open for business, to some secure place, not ex- 
posed to a fire which would destroy the house where your busi- 
ness is carried on, and to produce such books and inventory in 
case of loss ?” 


These questions were answered by the assurred in the affirmative. 
The policy was filled up, delivered, and accepted at the same time 
that the application was signed, the whole being one transaction. 
The three-fourths value clause and the iron-safe clause are printed 
upon a separate slip, containing also a description of the property 
insured, which is attached upon the face of the policy. The de- 
scription might readily have been entered upon the policy itself, 
and the entire slip left off, or the two clauses, which are printed in 
separate paragraphs, might have been cut off, leaving upon the slip 
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only the description of the property, and the consent of the com- 
pany to the sale of oil and gunpowder. The plaintiff, however, in- 
stead of requiring that this should be done, fortified and confirmed 
his written proposition, evidenced by the application which he had 
signed, by accepting the policy with these printed conditions thus 
ex industria and conspicuously printed in it; and he now claims 
exemption from these conditions upon the ground that this written 
evidence, which he had thus concurred in making, is, in point of 
fact, false, and that the court should accept by preference his state- 
ment, flatly contradicted by the other party to the contract, of a 
contemporaneous oral agreement whereby the written contract was 
to be of no effect. The testimony upon the subject adduced before 
the jury was as follows, to wit: Plaintiff says: ‘“I made tie appli- 
cation a few minutes before the policy was issued. I signed that 
application. I did not read the application. It was hastily drawn 
up. It was in his (the agent’s) handwriting. He read the questions 
to me. He did not inform me that the statements in my applica- 
tion were warranties to the company. He did not tell me that any 
wrong statement therein would work a forfeiture of all claims 
against the company. He knew at the time he issued that policy 
that I had no iron safe in the store. I told him so at the time. I 
told him so on account of this slip being attached to this policy; 
and he asked me the question, too, if I had the safe in the store. 
When I called his attention to the slip attached to the policy, he 
said that it cut no figure with the policy; that it was only a matter 
of form. Mr. Lacombe read the questions to me, and I answered 
some of them. Some of them I did notanswer. * * * Ido not 
remember what questions I did not answer. * * * After that 
application was answered, Mr. Lacombe did fill up and hand me the 
policy * * * with the slip attached, just as it stands, but he 
told me that the three-fourths value clause and the iron-safe clause 
attached did not affect the policy. I received the policy and re- 
tained it in my possession until after the fire, when I sent it to my 
attorney. * * * I did not read the policy,—only the slip at- 
tached. What attracted my attention about the slip was the iron- 
safe clause. * * * If Mr. Lacombe had not told me that the 
iron-safe clause cut no figure, I would have complied with it.” He 
also testifies that an inventory, which had been taken shortly before 
the insurance was effected, was found by him, after the fire, at his 
residence, and that he kept the policy at his residence, but that his 
books were left in the store and were burned. He further says that 
he paid the premium three or four days after the policy was issued, 
and that it was tendered back to him a few days after the§fire, by 





228 Supreme Court of Louisiana, [ March, 


Mr. Lacombe (quoting the language): “He offered it to me as the 
representative of the company, and advised me, as a friend, not to 
accept it, and stated that he was going to New Orleans that night, 
and would try to have the matter adjusted.” The evidence shows 
that the stock of goods in question had been purchased by plaintiff 
from Mrs. Marshall Compton, that but a portion of the purchase 
price had been paid, and that plaintiff has authorized his attorney to 
pay over to Mrs. Compton 80 per cent of any amount which he may 
recover in this suit. Under these circumstances, Mrs. Compton’s 
husband is hardly within the spirit of the law regulating the com- 
petency of witnesses. However, he has testified as follows: “Mr. 
Lacombe told me he knew Murphy had no iron safe when he issued 
the policy sued on. * * * IT heard Lacombe say to Murphy: 
‘As the representative of the Royal Insurance Company, I tender 
you this $60; but, as your friend, I advise you not to take it.’ He 
told Murphy he thought that he would get his money.” He also 
testified that the stock of goods was sold to Murphy for $2,485, and 
that $500 of the amount had been paid. Upon the other hand, 
Lacombe, for the defendant, gives the following testimony. Speak- 
ing of the application, he says: ‘The answers to the questions are 
in my handwriting. They were written down by me in response to 
the questions propounded to Mr. Murphy. After the answers were 
written down, he signed the application. * * * All of these 
answers are written down just as they were given me by Mr. 
Murphy.” He then explains that the answer in regard to “incen- 
diarism is incorrectly written, as is apparent.” Witness examines 
question headed “Inventory,” and says: “That question was ex- 
plained to Mr. Murphy at the time. I explained it to Mr. Murphy 
by asking him if he would take an exact inventory at least once a 
year. He answered, ‘Yes.’ I said, ‘ Will you agree to keep your 
account books and last two inventories in a fireproof safe, or remove 
them, when your store is not actually open for business, to some 
secure place, not exposed to fire which would destroy the house 
where your business is carried on, and to produce such books and 
inventories in case of loss?’ Mr. Murphy advised me that he had 
no iron safe, and that he would remove his books to his place of 
lodging nightly, after his place of business was closed. I advised 
him that it was not necessary for the safe, if he would sign an ap- 
plication agreeing to remove his books to a place of safety after 
business was closed, and to produce said books in case of loss by 
fire; and he agreed as per his signature attached to his application. 
I would not have issued the policy, nor would the company have 
accepted the insurance, had not this application with his signature 
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thereto attached accompanied the daily report to the company, 
showing the amount that I had bound them for. * * * That 
was the only time I had occasion to explain to Mr. Murphy about 
the meaning of the iron-safe clause. It was at that time, and not 
when I handed him the policy. I never did at any time say to Mr. 
Murphy that the iron-safe clause and the three-fourths value clause 
attached to this policy were mere forms. I explained to Mr. Murphy 
about the three-fourths value clause and the iron-safe clause before 
he signed the application. He stated he would like to have a policy 
for $2,000. I told him that, in order to secure $2,000 insurance, his 
stock would necessarily have to be worth $3,000. He advised me 
to make a memorandum to that effect upon his application to the 
company,—that ‘after February, 1897, assured would keep about 
three thousand dollars average stock, —which I inserted upon the 
application, above his signature.” This statement is borne out by 
the application, which is before us in the original. It may be re- 
marked here that the insurance was solicited by the assured, and 
not by the insurer. 

Mr. Alexander, a witness for the defendant, testified that he was 
an agent of the company, that he went with Maj. Hereford, the spe- 
cial agent and adjuster for Louisiana and Texas, to see Mr. Murphy 
about his loss. “Mr. Murphy,” said the witness, “told Major 
Hereford he bought it [the stock] from Mrs. J. J. Compton, paying 
her $2,400 cash; and he then asked him if he had taken an inven- 
tory. He replied that he had. He then said, ‘Mr. Murphy, if you 
will bring your books and your inventory to the hotel, I will there 
take up the loss.’ Mr. Murphy replied that he had no books or in- 
ventory, and that they had all been destroyed in the fire. Major 
Hereford then asked him to show him the policy; opening it, and 
showing Mr. Murphy the iron-safe clause, told him that he was very 
sorry, but that he could not do anything for him, as the policy was 
void; that the company did not owe him a cent; and that he would 
instruct Mr. Lacombe to return him the premium. Mr. Murphy 
said, ‘Do you mean that you are not going to pay me anything?’ 
Major Hereford told him that he was powerless to act; that the pro- 
visions of his policy being violated, vitiated the contract; that he 
should have kept his books out of the store. Mr. Murphy told him 
that he had always done so up until the night of the fire, and ex- 
plained to him particularly why he had happened to leave them 
there that particular night,—that he had been checking over some 
invoices, and had become tired and left the books lying on the 
counter. * * * My recollection as to what occurred on this 
occasion is clear and positive. Major Hereford is dead, He died 
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some time in 1898.” The plaintiff admits that Maj. Hereford called 
on him, and that Mr. Alexander was present at their conversation, 
of which he gives the following version, to wit: ‘ Major Hereford 
asked me for the policy and for the books, and I gave him the policy, 
and told him that the books were burned. He asked me if I had 
a safe, and I told him that I did not. He asked me then what I 
considered the value of the policy, and I told him that I valued it at 
its face value,—$2,000. He folded it up then and handed it to me, 
and said that it was void. I told him that I would have it investi- 
gated.” 

This is about all the testimony material to the point at issue that 
was given in the case. It will be observed that it is placed beyond 
all question that the plaintiff signed the application knowing that 
the iron-safe clause was embodied in it, and that he accepted the 
policy knowing that the clause was incorporated in it. He and 
Lacombe concur that it was understood between them that he had 
no iron safe; and while Lacombe testifies, specifically and circum- 
stantially, that he told the plaintiff that he could comply with the 
condition in question by removing his books to a safe place when 
his store was closed, and by agreeing to produce them in case of a 
loss, and that the plaintiff agreed to do so, and signed his applica- 
tion with that understanding, which was in entire conformity with 
the conditions as written, the plaintiff is profoundly silent on that 
subject. It will also be observed that, while Mr. Alexander testifies 
to a conversation between the plaintiff and Maj. Hereford in which 
the former stated that he had always taken his books home 
at night, the plaintiff, giving his version of that conversation, relates 
only so much of it as refers to his having had no iron safe, which 
was understood from the beginning, and makes no mention of any- 
thing said about the alternative obligation of removing his books. 
He is not, however, put on the stand to deny the truth of the testi- 
mony given by Alexander. The Court of Appeals, though consid- 
ering the evidence as to the fact of the waiver “conflicting and 
contradictory,” was nevertheless unwilling to disturb the verdict, 
but increased the amount allowed by the jury from $1,000 to $1,863, 
which latter sum we understand to be the amount fixed by the 
court, upon the evidence in the record, as equaling three-fourths 
of the plaintiff's loss,—thus giving effect to the three-fourths value 
clause, which the plaintiff claims to have been waived in the same 
manner that the iron-safe clause was waived. Our investigation 
leads us to a different conclusion. To us, the error of the jury in 
finding that there was a waiver of either condition by any one au- 
thorized or pretending to be authorized to that effect is as manifest 
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as the error as to the amount, and we think that the proof falls as 
far short with respect to the waiver of the iron-safe clause as with 
respect to the waiver of the three-fourths value clause. 

It is proper to say, in conclusion of this opinion, which has been 
thus extended on account of the importance of, and widespread 
interest in, the question at issue, that while this court, exercising 
the jurisdiction conferred by article 101 of the constitution, will not 
undertake to review, either as to law or fact, all cases which may 
be decided by the other courts of the state, since, if that had been 
the intention of the framers of the constitution, all cases would have 
been placed upon the basis of those in which appeals are allowed, 
nevertheless the jurisdiction thus conferred must and will be exer- 
cised in any proper case, whether the issue be one of law or fact, or 
both; the question as to what constitutes a proper case necessarily 
depending upon varied circumstances, and requiring the exercise of 
a sound discretion: In re Ingersoll, 50 La. Ann., 748; West vs. De 
Moss, 50 La. Ann., 349; Brown Shoe Co. vs. Hill, 51 La. Ann., 920; 
Mercantile Co. vs. Elder, 51 La. Ann., 1773; Davenport vs. Adler 
(this day decided; La.). 

For these reasons, it is ordered, adjudged, and decreed that the 
writs herein issued be maintained; that the judgment herein ren- 
dered by the Court of Appeals for the Third circuit be annulled, 
avoided, and reversed, as also the verdict and judgment rendered in 
and by the District Court for the parish of Rapides; and it is further 
ordered, adjudged, and decreed that there now be judgment in favor 
of the defendant, the Royal Insurance Company, and against the 
plaintiff, J. N. Murphy, rejecting the demand of the latter, and dis- 
missing his suit, with costs in all courts. 
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COURT OF APPEALS OF NEW YORK. 


PEOPLE ex kEL. UNITED STATES GRAND LODGE OF ORDER 
OF BRITH ABRAHAM 
v8, 


PAYN.” 


An unincorporated benevolent association was afterwards incorporated. Sub- 
sequently it was reincorporated under another law. After its original 
organization another corporation of nearly similar name had been formed 
by seceders and had been recognized by the Insurance Department. 


Held, That this did not affect the right of the reincorporated company to the 
use of its origina] name. 


Held, That the statute of New York authorizing such reincorporation in case 
of a mutual benetit fraternity by filing a declaration with the superin- 
tendent who must file it and refer it to the attorney-general for certificate 
of approval and on the receipt of the latter must license the company, 
does not authorize the superintendent to decide as to the right to the 
name and refuse to act. His duties are purely ministerial. 


Joun C. Davies and Joun H. Coyne, for Appellant. 
Tueopore E. Hancock, for Respondent. 
Barrett, J. 

The facts in this case are undisputed. The relator has ex- 
isted for many years as a mutual benefit fraternity. It was 
organized as an unincorporated association in the year 1859, 
and so continued until March, 1888, when it was duly incor- 
porated. The company, desiring to reincorporate under the 
provisions of the insurance law, presented the proper papers to 
the superintendent of insurance in July, 1898, requesting him 
to obtain from the attorney-general the certificate of con- 
formity and approval as required by law. The superintendent 
shortly thereafter addressed a communication to the attorneys 
of the relator, in which he stated in substance that he had 
given the matter careful consideration, and was satisfied that 
he would not be justified in referring the certificate of reincor- 
poration to the attorney-general. He gave as his reason that 
his department had already recognized the Independent Order 
of Brith Abraham. The record discloses the fact that the In- 
dependent Order of Brith Abraham was organized in the vear 
1887 by seceders from the relator, who at that time withdrew 
from its membership. 





* Decision rendered, Jan. 9, 1900. 
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There are two questions presented by this appeal: Has the 
relator the absolute legal right to reincorporate under its pres- 
ent name, and are the duties of the superintendent in the 
premises ministerial or judicial? The defendant has assumed 
that he was acting in a judicial capacity, and thereupon de- 
cided that the relator was not entitled to reincorporate under 
its old name. After this decision the relator applied to the 
special term for a peremptory writ of mandamus, directing the 
superintendent to file the articles of reincorporation delivered 
to him by the relator, and to refer the same to the attorney- 
general for his certificate of conformity and approval; also, to 
record such certificate when issued, and deliver to the relator 
the proper certified papers, together with a license to carry on 
the work of a fraternal beneficiary society. The special term 
issued the peremptory writ, and the appellate division has 
affirmed. 

Insurance Law (Laws 1892, ¢. 690) § 231, provides for the re- 
incorporation of existing fraterniti 
follows :-— 


es, and reads in part ¢ 


“Any mutual benefit fraternity, as defined by this article, 
and incorporated under the laws of this State, may reincor- 
porate under the provisions of this chapter by filing with the 
superintendent a declaration adopted by the governing 
body,” etc. “* * * The superintendent shall file such 
declaration and statement, and refer the same to the attor- 
ney-general for his certificate of conformity and approval, 
and upon the return thereof the superintendent shall record 
the same with the certificate of the attorney-general in his 
office, and deliver to such corporation, association or society 
a certified copy of the papers so recorded, together with his 
license to carry on the work of a fraternal beneficiary soci- 
ety, order or association as proposed in such declaration.” 


General Corporation Law (Laws 1892, ¢. 687) $ 6, reads as 
follows :— 


“No certificate of incorporation of a proposed corporation 
having the same name as an existing domestic corporation, 
or a name so nearly resembling it as to be calculated to de- 
ceive, shall be filed or recorded in any office for the purpose 
of effecting its incorporation. A corporation formed by the 
reincorporation, reorganization or consolidation of other cor- 
porations or upon the sale of the property or franchises of a 
corporation, may have the same name as the corporation or 


one of the corporations to whose franchises it has succeeded. 
* * #9) 
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The statutes we have quoted are the only provisions of law 
upon which the superintendent based his opinion that the 
relator was not entitled to reincorporate under its present 
name. Section 6 of the general corporation law seems to be 
perfectly clear, to the effect that the relator is entitled to rein- 
corporate as a matter of right under its present name. Exist- 
ing corporations desiring to reincorporate, reorganize, con- 
solidate, or assume the franchises of a company purchased, are 
made exceptions to the general provisions of this section, and 
may take the name of the corporation to which they respect- 
ively succeed. The main object of the section is to prevent a 
proposed corporation about to organize from assuming the 
name of an existing corporation, or one so nearly resembling 
it as to be calculated to deceive and mislead the public. The 
sections quoted, when read together, show that the duties of 
the superintendent thereunder are purely ministerial, as he 
is not required to take final action until the attorney-general 
has given his certificate of conformity and approval. The 
order appealed from should be affirmed, and the writ of per- 
emptory mandamus issued, but, as the superintendent of in- 
surance has acted in good faith, without costs. 

All coneur. Order affirmed. 


SUPREME COURT OF IOWA. 


WASHBURN-HALLIGAN COFFEE CO. 
v8. 
MERCHANTS’ BRICK MUT. FIRE INS. CO.* 


A policy provision that no officer could waive any of its provisions except in 
writing attached to the policy and approved by the secretary, may be 
waived by correspondence by the secretary in respect to proofs of loss 
which relate simply to the performance of the contract. 


Where the secretary promised to prepare proofs of loss after receiving certain 
statements which were furnished, and afterwards sent a letter whose 
purport was a denial of liability because of other insurance, proofs were 
waived, 


The policy permitted other concurrent insurance. 


Held, That policies were concurrent which included only a part of the insured 
property, where they were concurrent as to the particular property in- 
sured, and were concurrent as to time. 


McVey & McVey, for Appellant. 
Coox & Dopar, fur Appellee. 


* Decision rendered, Jan. 29, 1900. 
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Lapp, J. 

The property insured burned March 23, 1896, and proofs of 
loss were not furnished until May 25th following,—more 
than 60 days thereafter. As a condition precedent to the 
maintenance of the action, it was incumbent upon the plaintiff, 
in the absence of any waiver, to prove that it had “ given the 
company or association notice in writing of such loss, accom- 
panied by an affidavit stating the facts as to how the loss 
occurred,” so far as they were within his knowledge, and the 
extent of the loss, which notice must be given within 60 days 
from the time the loss occurred: Section 3, ¢. 211, Acts 18th 
Gen. Assem. (section 1744, Code). The numerous provisions of 
the contract concerning proofs of loss need not be set out, as 
they are superseded by this statute: Warshawky vs. Insurance 
Co., 98 Iowa, 221; Welsh vs. Insurance Co., 71 lowa, 338.  Re- 
peating in the policy its conditions neither added to nor de- 
tracted from the obligation of either party, and unless waived 
by the correspondence of the secretary of the defendant, as 
averred by the plaintiff, there can be no recovery. We have 
for solution, then, two questions: First. Had the secretary 
authority to waive? And, second, did he do so? 

2. All letters addressed to the company were answered by 
the secretary, who appears to have acted as its mouthpiece in 
the transaction involved in this suit, and we understand his 
authority to waive proofs of loss to be conceded, but for the 
stipulation contained in the contract that 

“No oflicer, agent, or other representative of this company 
shall have power to waive any provision or condition of this 
policy, except such as by the terms of this policy may be sub- 
ject of agreement indorsed hereon or added hereto; and as 
to such provisions and conditions no officer, agent, or repre- 
sentative shall have such power, or be deemed or held to 
have waived such provisions or conditions, unless such 
waiver, if any, shall be written upon or attached hereto, and 
approved by the secretary.” 

A similar provision may be found in the company’s by-laws. 
It would seem that, by requiring the approval of the secretary 
of any such waiver, he is excluded from those who may only 
waive in writing; for it could hardly have been contemplated 
that he would first write this out, and then approve what he 
had done. But, as the provisions are sweeping, we prefer to 
put our conclusions on another ground. This stipulation re- 
lates to:'the conditions and provisions of the policy, and not to 
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their performance; or, as put in numerous authorities, it “ap- 
plies only to those conditions and provisions in the policy 
which relate to the formation and continuance of the contract 
of insurance, and are essential to the binding force of the con- 
tract while it is running, and does not apply to those conditions 
which are to be performed after the loss has occurred, in order 
to enable the assured to sue on his contract, such as giving 
notice and furnishing preliminary proofs.” We believe it to 
have been uniformly so held when attention has been directed 
to this particular point: Wheaton vs. Insurance Co., 76 Cal., 
417; Association vs. Matthews (Miss.); O’Brien vs. Insurance 
Co., 52 Mich., 131; Franklin Fire Ins. Co. vs. Chicago Ice Co., 
36 Md., 102; Blake vs. Insurance Co., 12 Gray, 265; Carson vs. 
Insurance Co., 43 N. J. Law, 3800; Insurance Co. vs. Capehart, 
108 Ind., 270; Rokes vs. Insurance Co., 51 Md., 512; Insurance 
Co. vs. Staats, 102 Pa. St., 529; Insurance Co. vs. Weiss, 106 
’a. St., 20. The conditions contemplated are of the essence of, 
and forming a part of, the contract of insurance, upon which 
its continuing force depends. Under a valid policy, liability 
attaches on the happening of the loss, and evidently the re- 
quirement of proofs of loss pertains, not to the provisions of the 
policy, but to the performance of them: Blake vs. Insurance 
Co., supra. Furnishing proofs within a limited time certainly 
is of the procedure to enforce the terms of the contract, and is 
by the statute, independent of policy, a condition precedent to 
the maintenance of an action. We do not overlook Kirkman 
vs. Insurance Co., 90 Lowa, 457, and Ruthven vs. Insurance Co., 
92 Iowa, 326. In these cases the validity, only, of such stipula- 
tion, and not its applicability, was considered, as clearly ap- 
pears from an examination of the authorities cited. The deci- 
sion in the former rests, without stating the reasons, on three 
cases: Zimmerman vs. Insurance Co., 77 Iowa, 691, and 
Cleaver vs. Insurance Co. (Mich.), (each holding that forfeit- 
ure because of additional insurance could not be waived by a 
local agent), and Hankins vs. Insurance Co. (Wis.), (announcing 
the same rule in case of forfeiture because of the execution of 
a mortgage). We shall not review in detail the cases cited in 
Ruthven vs. Insurance Co., supra. Suflice it to say that all but 
tivo relate to the provisions of the contract, and not to the per- 
formance of same after loss. The two are the Kirkman Case 
and Smith vs. Insurance Co., 60 Vt., 682. In the latter, again, 
only the validity of the stipulation was considered, and the de- 
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cision bottomed on New York, Massachusetts, and Michigan 
cases in which the facts related only to the continuance of the 
contract in force. See, also, Gould vs. Insurance Co., 90 Mich., 
202; Knudson vs. Insurance Co., 75 Wis., 198. The fact that 
our statute has superseded all requirements of the policy relat- 
ing to proofs of loss, rendering these mere surplusage, fur- 
nishes an additional reason for saying that such a stipulation 
does not concern the performance of the provisions of the 
policy after loss. Furnishing proofs is a matter of form, some- 
thing like the demand required in certain cases. As said in 
Blake vs. Insurance Co., supra: “If the plaintiff relied upon 
any exemption from the obligations of the policy, or any modi 
fication of them by the agents or officers of the company, or any 
addition, he must show such exemption, modification, or addi- 
tion by indorsement upon the policy. But the question whether 
a stipulation as to notice and proofs of loss has been fulfilled, 
or whether the defendant is in a condition to be heard upon 
that question, must be tested by the ordinary rules of law 
There is a time when objections in matters of form must be 
taken. If they are not then made, they never can be made. 
The law does not say the procedure was perfect, but that the 
question is not open. The adherence to a liberal application of 
this principle is necessary to the maintenance of good faith 
and fair dealing in judicial proceedings.” The point was not 
made or considered in the Kirkman and Ruthven Cases, and 
for this reason we are more readily persuaded of our duty not 
to follow them. Former decisions should only be disturbed on 
great consideration, for courts have no assurance of being 
wiser than their predecessors. But when the applicability of 
a rule of law is lost sight of because not questioned in passing 
upon its validity, there is no just ground for halting in reach- 
ing a right conclusion, in harmony with the voice of reason and 
authority; for in such event the point has never been deter- 
mined, save inferentially. 

3. That proofs of loss were in fact waived, the record bears 
conclusive evidence. This was done—First, by leading the 
plaintiff to rely on the defendant for their preparation; and, 
second, by the denial of liability. March 28th the secretary of 
the defendant requested 

“The name and amounts of the companies covering on fur- 
niture and fixtures concurrent with our policy,” 
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April 4th the secretary advised the plaintiff that the com- 
pany had made arrangements with the State Ins. Co. to look 
after the loss through their adjuster, 

“Who they informed us was then at your place, and it 
would not be necessary that we go to the expense of sending 
an adjuster down; that they would let us know as soon as 
their proofs were ready, and we could make out proofs, and 
send direct to you to be signed. This, as I understand, is a 
total loss, and we think it hardly necessary to go to an extra 
expense in the matter, as papers can all be forwarded to you 
and be signed up as well without us as with us on the ground, 
and will be mailed to you as soon as we can hear from the 
State Ins. Co. in regard to the matter, which will be, no 
doubt, very soon, if their adjuster has returned home; and 
we shall look after this matter, and let you hear from us 
promptly in reference to it.” 

April 25th he requested “a statement showing the items, 
values of each as adjusted by the State and Security Ins. Com- 
panies, together with a copy of the form or written portion of 
each of their policies, from which we may be able to make up 
proofs of loss.” In response to this the plaintiff sent “a state- 
ment of the basis on which the Security settled,” and copies as 
requested. April 25th the secretary, after referring to adjust- 
ments of the other two companies, added :— 

“We wish to have you explain why there should be any 
difference in the adjustment of this loss under the three 
policies mentioned. ‘To our minds, there seems to have been 
some very fine figuring behind the scenes somewhere, and 
we must have an explanation, so as to enable us to make out 
our proofs intelligibly; and if you are unable to give us the 
particulars, and also an itemized statement of your loss, it 
perhaps will then be necessary to look somewhere else for 
the information required under the policy and contract.” 


The plaintiff responded with. explanation; adding :— 


“This looks to us as though there should be no question 
but what you should pay the full $2,000.00 insurance. If 
this explanation is not satisfactory, we see no other way than 
to have you ome here and go over it yourself, as we have no 
fear of not being able to convince you that we are entitled to 
the face of the policy.” 

These letters of the secretary were all in response to com- 
munications addressed to the defendant company; and the 
plaintiff had the right to assume, in the abscence of knowledge 
to the contrary, that he was authorized to act in its behalf. 
The promise contained in that of April 4, 1896, that proofs of 
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loss would be prepared and sent to the assured for signature, 
was never withdrawn or modified, and was tantamount to say- 
ing that these need not be prepared by the plaintiff: Scott vs. 
Insurance Co., 98 Iowa, 67. True, facts and items were called 
for, but only to enable the defendant to do as agreed. The last 
letter on the subject contains no intimation to the contrary, 
merciy suggesting the necessity of the defendant looking “ else- 
where, for the information required under the policy.” The 
claim of appellant that there was any subsequent request for 
proofs of loss has no support in the record; and we think that 
the defendant, in promising to prepare them, relieved the plain- 
tiff from so doing, thereby waiving the requirements of the 
statute. And, in the light of the previous correspondence, the 
last letter of the secretary, dated May 13, 1896, was such a de- 
nial of liability as to dispense with such proofs. Omitting the 
formal parts, it reads :-— 

“We now avail ourselves of the first practical opportunity 
to carefully examine and to reply to vour several letters and 
inclosures, and the information therein contained in refer- 
ence to your loss, which occurred on the 23d day of March, 
1896. Upon examination of the three schedules attached to 
the three policies, we find that the insurance was not con- 
current with ours, as required by our policy.” 


It must not be forgotten that * the letters, inclosures, and in- 
fonnation” referred to had been sent to the company to 
enable it to carry out its promise to prepare proofs; that the 
plaintiff had persistently urged the adjustment of the loss; 
that the policy provided that, “unless otherwise provided by 
agreement indorsed hereon or added hereto, it shall be void if 
the insured now has, or shall hereafter make or procure, any 
other contract of insurance, whether valid or not, on property 
sovered in whole or in part by this policy,’ and that indorsed 
thereon were the words, “Other concurrent insurance permit- 
ted.” In view of these facts, what does this letter mean? Can 
the purpose of the secretary to declare the policy void be ques- 
tioned? With what object was the letter written? Clearly, 
to deny liability. With everything before him, why were 
proofs not forwarded as agreed? Evidently, as according to his 
view the policy was void, these were unnecessary. If the pur- 
port of this letter is not denial of liability, what could have 
been the object in writing it? True, it was not a candid ex- 
pression of the company’s purpose, but, as said, in view of the 
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previous correspondence, its meaning was apparent. Denial 
of liability must be unequivocal, as contended by appellant, 
but not necessarily in express language. If all the corre- 
spondence, considered together, establishes such denial, it is 
quite enough: Parsons vs. Grand Lodge (lowa); Bloom vs. In- 
surance Co., 94 Iowa, 363; Soorholtz vs. Insurance Co. (Iowa). 

4. Was this policy concurrent with those of the other two 
companies? If not, under the provisions of the policy already 
quoted it was void from its inception. The written portion of 
defendant's policy was as follows: ‘$2,000.00 on their electric 
motor and connections, coffee roasters and their foundations, 
arches, casings, coffee, mustard, and spice grinding mills, cof- 
fee-cleaning mills, printing press, type, belting, chases, fan 
coolers, cooling fans, trucks, scales, scoops, coffee bins, pipes 
and pulleys, and other movable and fixed machinery, safe, desk, 
chairs, typewriting machines, letter press, stationery, and all 
other office fixtures, tea cans, sample cases, all while contained 
in the three-story brick building situated at No. 115 and 1153 
East Second Street, Davenport, lowa. Other concurrent insur- 
ance permitted.” 

That contained in policies of the State and Security Com- 
panies reads :— 

“$1,000 on their boilers, engine, and coffee roaster, founda- 
tions and connections, casings and arches, fixtures, and ap- 
purtenances, other fixed and movable machinery, shafting, 
gearing, pulleys, belting, trucks, and scales, while contained 
in the three-story brick, metal-roof building, situated Nos. 
115 and 1153} East Second Street, Davenport, Iowa. Other 
Con. Ins. Per.” ’ 
It will be noticed that the policy sued on covers all the prop- 

erty described in the others, with the possible exception of 
boilers, and much more. The defendant contends that, to be 
concurrent, the insurance must cover the identical property, 
and no other. <A different conclusion was reached in Corkery 
vs. Insurance Co., 99 Iowa, 382. True, that decision was some- 
what influenced by a provision in the contract indicating that 
other insurance might ‘ be specific or by general or floating 
policies;” but that was referred to as obviating the objection 
that, where identical property is not covered by all policies, 
much difficulty would be experienced in adjustment of a loss. 
Such a difficulty does not furnish a good reason for not carrying 
out the terms of the contract. At least two text writers of re- 
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pute assume the meaning of * concurrent ” to be as contended 
by appellant, and then state the difficulty mentioned as a 
ground therefor: Joyce, Ins., § 2480; Ostr., Ins., § 564. Nor 
do we think Insurance Co. vs. Brown (82 Tex., 631) so holds. 
The policy of $1,000 there sued on was issued on property in- 
sured for $3,000, and contained the clause, “Total concurrent 
insurance, $4,000.” Without consent, the insured procured 
another policy of $1,000, and it was held that, as this exceeded 
the insurance authorized, there could be no recovery. After 
quoting definitions from the dictionaries, the court said: “ To 
be concurrent, the insurance must operate at the same time, 
upon the same property, and look to the same indemnity of the 
insured in case of its loss or destruction from casualty insured 
against.” But the policies in that case covered precisely the 
same property, and the question under consideration was not 
involved. Here the clause “other concurrent insurance per- 
mitted” did no more than wipe out the prohibition of the 
policy. The hazard of excessive insurance was entirely waived, 
and, in so far as the risk was concerned, it was immaterial 
whether the additional insurance was on one or all the items 
covered by the defendant’s contract. ‘Concurrent insurance,” 
under the circumstances, means any insurance running with 
that of the defendant, and sharing its risk. If so, it would in- 
clude policies covering not only a part of defendant’s risk, but 
all of il, and more. The definitions of the lexicographers war- 
rant such a conclusion. Take that of Webster, as quoted in 
tiie Corkery Case: “ Concurrent: Acting in conjunction; agree- 
ing in the same act; contributing to the same event or effect; 
co-opcrating; accompanying; conjoined; associate; concomi- 
tant: joint and equal; existing together, and operating on the 
same objects.” Might not the assured reasonably understand 
from this the meaning as we have stated it? It must be borne 
in mind that, as the contract is prepared solely by the insurer, 
it must be construed most strongly against the defendant: 
Miller vs. Insurance Co., 31 Iowa, 216; Same vs. Insurance Co., 
70 Iowa, 704; Read vs. Insurance Co., 103 Iowa, 307. The poli- 
cies were concurrent as to time, though one was for a shorter 
period than the other. They were concurrent as to the particu- 
lar property covered by both. In other words, the additional 
insurance was concurrent in certain respects, though not as to 
every detail. We are of opinion that the clause, “Other con- 


current insurance permitted,” in the absence of any limitation 
VOL. XXIX —16. 
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in amount, should not be construed to require the later policies 
tu exactly concur in covering all of the property. Otherwise, 
it should be held that they must also cover all the time. An 
ordinary man, reading the contract with this clause, in the 
light of the recognized definitions of ‘concurrent,’ would noi 
atiribute a meaning to the word such as the defendant insists 
should be given it; and surely the insured cannot be held to 
have understood it in such a restricted sense. The reasoning 
of the court in Gough vs. Davis (Sup., 52 N. Y. Supp., 947), sup- 
ports these views. The authorities determining when insur- 
ance is double throw little light on the question. Besides, 
these are in conflict; the Supreme Court of Pennsylvania hold- 
ing that the policies, to constitute double insurance, must cover 
identically the same property (Clarke vs. Assurance Co., Pa.), 
while that of New York, in overruling an earlier case, has ad- 
judged it double insurance if one policy includes only a part of 
the property covered by the other: Ogden vs. Insurance Co., 50 
N. Y., 388. See Sloat vs. Insurance Co., 49 Pa. St., 14; Insur- 
ance Co. vs. Hill, 5 Hill, 298. We discover no error in the 
record, and the judgment is affirmed. 
Granger, C. J., not sitting. Waterman, J., took no part. 


SUPREME COURT OF IOWA. 


BORN 
vs. 


HOME INS. CO. or NEw Yor«k.* 


Where two policies had been issued to insured, a notice from the company 
stating only the aggregate amount due for premiums and needed for can- 
cellation of both, is not compliance with a statute requiring a notice of 
amount of premium due and of amount needed to cancel as a prerequisite 
to forfeiture for nonpayment of premiums. 

The policy was on both real and personal property and provided that it 
should be void in case of subsequent mortgage or other insurance and 
was based on an application and diagram. 

Held, That the provision for forfeiture in case the property was mortgaged 
applied to the whole property, and was not violated simply by chattel 
mortgages on the personal property. 

Held, That the payment of the mortgages before the fire entitled the plaintiff 
to recover on the personal property. 


o Decision rendered, Jan. 27, 1900. 
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W. G. W. Geicer and Surru, Kirx & Smita, for Appellant. 
Tuos. A. Cuesutre, McVey & McVey, and E. M. Bring, for Appellee. 


Given, J. 

1. The defendant issued to the plaintiff its two policies of in- 
surance on certain real and personal property, each running 
from May 22, 1893, to May 22, 1894; the one in suit, being No. 
G. F. 94,403, insuring against loss by fire or lightning, and the 
other, A 36,125, against loss by tornado, cyclone, or wind storm. 
In consideration of this insurance the plaintiff paid to defend 
ant $8 in cash on account of premium on the fire policy, and 
executed and delivered his one promissory note for_ $66, pay- 
able on or before the ist day of May, 1894, “in payment of the 
premium of policy No. G. F. 94,403, A 36,125.” On the 24th 
day of March, 1894, the defendant mailed, by registered letter, 
notice, under chapter 210, Laws 18th Gen. Assem., to the plain- 
tiff, which he received on the 2d day of April, 1894. On the 
1ith day of March, 1895, the plaintiff’s barn and part of the 
personal property covered by the fire policy was destroyed by 
fire. Plaintii! made no response to the notice by registered 
letter, and has never paid any part of said promissory note, and 


defendant’s contention is that by reason thereof the policy 
sued upon became and was suspended long before the loss oc- 
curred. Vlaintiff insists that said notice was not as required 
by said chapter 210, in that it did not designate the amount to 
be paid on account of the policy in suit, nor state the customary 
short rates thereon. The notice informed the plaintiff that 


“Your note for insurance under Policy No. G. F. 94,403, 4 
36,125, falls due on the first day of May, 1894;” 
That the amount of the note was $66, amount of interest, $4.84, 
—total, $70.84; also, that “the amount required to cancel your 
contract, in case you so elect, is $40.10, being our customary 
short rates and expenses;” and that, “unless payment is made 
within 30 days, your policy will be suspended.” These amounts 
include the entire note and the short rates thereon, and plain- 
tiff insists that, to be valid, it should only have included that 
part of the note given for premium on the policy in suit, and 
the short rates on that amount. Defendant contends that the 
note was a single transaction, and that it was its privilege “to 
suspend this note; not half of it, but all of it.’ This conten- 
tion is answered in Smith vs. Insurance Co. (lowa). The only 
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distinction between that case and this is that in it two notes 
were executed for the aggregate premium to be paid, while in 
this there was but one. Following that case, we hold that the 
notice was insufficient to entitle the defendant to cancel the 
policy in suit. 

2. The policy sued upon insures the plaintiff to the amount 
of $4,000, as follows: $400 on dwelling house; $200 on con- 
tents; $600 on barn and sheds attached, marked “No. 1” on 
diagram; barn and shed marked ‘“ No. 2” on diagram, harness, 
etc.; $200 on farm implements, granary and crib; $400 on 
grain; $200 on hay; $750 on horses, mules, and colts; $900 on 
cattle; $50 on sheep; and $300 on hogs. The barns and a con- 
siderable portion of this personal property were destroyed by 
fire. The plaintiff gave several chattel mortgages on parts of 
this personal property, without the knowledge or consent of 
the defendant, wherefore the defendant claimed that there was 
a forfeiture of the entire policy. The plaintiff insists that the 
forfeiture clause only relates to the real estate; that, if it re- 
lates to both, he had the right to sell the personal property; 
that mortgaging was one form of selling; and that, if these 
positions are not tenable, still he is entitled to recover the 
value of the barn and other property that was not mortgaged 
or incumbered. We must Jook to the terms of this policy to 
see whether, notwithstanding the premium is a gross sum, it 
does not limit forfeiture on account of mortgaging to the mort- 
gaging of all of the property. The policy contains the follow- 
ing :— 


“This indemnity contract is based upon the valuations aud 
representations contained in the assured’s application and 
diagram of even number herewith, which the assured has 
signed, and permitted to be submitted to the company, and 
which are hereby made a warranty, and a part thereof; and 
it is stipulated and agreed that, if any false statements are 
made in said application or otherwise; or if the assured, 
without written consent thereon, has now or shall hereafter 
procure, any other contract of insurance, whether valid or 
not, on any of said property; or if the property shall here 
after become mortgaged or incumbered; or upon the com- 
mencement of foreclosure proceedings; or in any case 
change shall take place in title or possession (except by suc 
cession by reason of the death of the assured) of the property 
herein named; or if the assured shall not be the sole and un- 
conditional owner in fee of said property; or if this policy 
shall be assigned without written consent thereon; or if the 
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premises described shall be occupied for other than farm 
purposes; or if they are now vacant, unoccupied, or unin- 
habited, or shall become vacant, unoccupied, or uninhabited, 
without written consent hereon,—then, in each and every 
one of the above cases, this policy shall be null and void.” 


The plaintiff relies upon the words “diagram,” “owner in 
fee,” ‘premises described,” * vacant, unoccupied, and uninhab 
ited,” as showing that the forfeiture clause only relates to the 
real estate. Surely, these words are not applicable to the per- 
sonal property, but it does not follow that the clause against 
mortgaging does not apply to both. It is general, and alike 
applicable to the personal and real property, and its applica- 
tion should not be restricted simply because of the use of 
words only applicable to one. It is a familiar rule that forfeit- 
ures are not favored, that contracts will be strictly construed 
to avoid forfeitures, and that the burden is upon him who 
claims a forfeiture to clearly show that he is entitled to it. 
The language of the policy is, “or if the property shall here- 
after become mortgaged or incumbered” the policy becomes 
null and void. It is the property, not a part of it; not the real 
nor the personal, but the whole, property, the mortgaging of 
which renders the policy void. That the words “the property” 
were intended to include all the property is indicated in what 
immediately precedes as to other insurance “on any of said 
property.” The use of “the” in the one instance and “any” in 
the other surely indicates an intention to express something 
different, and the same is true as to the use of the word “any” 
in respect to change in title or possession. “The property” is 
without qualification, and we think must be held to refer to all 
the property insured, and, therefore, mortgaging or incumber- 
ing a part of it did not work a forfeiture of the entire policy: 
Quarrier vs. Insurance Co., 10 W. Va., 509; Bailey vs. Insur- 
ance Co., 16 Hun, 503; May, Ins., § 278; Insurance Co. vs. 
Spankneble, 52 1, 55. Counsel have discussed at length, and 
with numerous citations, whether this contract of insurance is 
divisible; but, as we view the record, this question is not in- 
volved. Our conclusion is that the contract was not forfeited 
by a failure to pay the premium because of the insufficiency of 
the notice, or by giving the mortgages on part of the chattels 
because of the language of the policy. 

3. It appears that all of the chattel mortgages given by the 
plaintiff on the insured property were paid off before the fire, 
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except a part of the one to Porter on eight cows and two horses. 
We are unable to determine from the record whether any of 
this property was destroyed, and it is not important that we 
should, as plaintiff's counsel does not claim the right to recover 
therefor. They say in argument: “Remember, we do not 
claim to recover for any of the property that was covered by 
the chattel mortgage, although it was destroyed; our conten- 
tion being that, the moment the mortgage was placed upon it, 
and whilst it remained upon it, it was the same as property 
sold, and out of plaintiff’s possession.” A part, at least, of the 
chattels covered by the mortgages that had been paid off was 
destroyed, and for this the plaintiff asks to recover. We have 
seen that giving those mortgages did not render the policy 
void, hence the plaintiff had a valid policy covering all the 
property insured therein. It is conceded that giving the mort- 
gages withdrew the mortgaged property from the protection of 
the policy during the life of the mortgages, and the contention 
is whether, by a satisfaction of the mortgages that were paid 
off, the property therein described was restored to the protec- 
tion of the policy. The theory upon which an existing mort- 
gage is held to be a violation of a clause in the policy against. 
an increase of risk is that it does increase the risk: Ellis vs. 
Insurance Co., 61 Iowa, 577; Lee vs. Insurance Co., 79 Iowa, 
379. In this case increase of risk is not pleaded as a defense, 
nor does it appear that the policy contained a provision against 
such an increase. If such a provision should be implied, its 
violation would only suspend the policy as to the property 
upon which the risk was increased during the time thereof. If 
the plaintiff had violated the terms of the policy by changing 
the location of his kitchen stove in the building insured, or by 
leaving the premises unoccupied, and had afterwards, and be- 
fore loss, replaced the stove or reoccupied the premises, such 
violation would only be held to have suspended the policy dur- 
ing the period for which it was violated; and, if the property 
was in the condition and occupancy required by the policy at 
the time of the loss, such suspension would be no defense. See 
1 May, Ins. (8d Ed.) § 101, and cases cited; 2 Am. & Eng. Enc. 
Law, 288, and note. At the time of the loss the personal prop- 
erty in question was in the possession and ownership of the 
plaintiff, free from the incumbrances of the mortgages, and 
covered by his valid policy of insurance. Therefore he is enti- 
tled to recover for the loss thereof. See, as directly in point, 
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Wilkins vs. Insurance Co., 30 Ohio St., 317. It follows from 
these conclusions that the court erred in sustaining defendant’s 
motion for a verdict. Reversed. 

Granger, C. J., not sitting. 


SUPREME COURT OF MICHIGAN. 


KOOISTRA 
vs. 
ROCKFORD INS. CO. or Rockrorpb, ILL.* 


The insured applied to an agent to procure insurance, which he did, in a 
company not his own, but received a request for cancellation while still 
in his possession and surrendered it, procuring a policy in another com- 
pany which was also ordered canceled. Four policies in all bad been 
issued, surrendered and canceled while in the agent’s possession. 


Held, That if the agent had no authority to surrender, the first policy issued 
was valid, unless legally canceled, and the others void; but where the 
insured had ratified the act of her agent in surrendering another policy 
on furniture, and had left the policy in his hands, thus misleading the 
second insurer, the law will not permit her to say he had no authority to 
cancel, and no recovery can be had against the second company. 


Statement of facts by Grant, J. 

Plaintiff, the owner of a frame hotel in the village of Conklin, 
authorized her husband to procure, if possible, insurance upon 
it. He applied to one Lathrop, an insurance agent. Mr. 
Lathrop testified that he informed Mr. Kooistra that it was a 
hard risk; that he could not write it in the companies repre- 
sented by him, but that he might be able to place it elsewhere. 
The negotiation was carried on entirely between Mr. Kooistra 
and Mr. Lathrop. Mr. Kooistra’s version of the conversation 
was that he applied to Mr. Lathrop for insurance on the 19th of 
February, 1898; left with him the deeds containing the de- 
scription of the property; paid him $50 upon the premium, and 
instructed him to procure insurance, to which Lathrop replied, 
“All right.” Mr. Lathrop made no attempt to secure the insur- 
ance in his companies. He first applied to one Melis, local 
agent of the Continental Ins. Co. Melis issued a policy, de- 
livered it to Mr. Lathrop, and reported the risk to his com- 
pany. The company refused to carry it, and ordered its can- 
cellation. Melis notified Lathrop, who surrendered the policy 





* Decision rendered, Jan. 23, 1900 
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for cancellation, and it was canceled. Lathrop then applied to 
one Bodwell, the local agent of several companies, including 
the defendant. Bodwell told Lathrop that he did not know 
whether his company would carry it, but he would try. He then 
wrote the policy in suit, delivered it to Mr. Lathrop, made the daily 
report thereof to his company, which refused to carry it, and in- 
structed Mr. Bodwell to cancel it. Bodwell notitied Lathrop of his 
instructions, but told him that he had written back an explanation 
to the company in regard to the risk. The policy was not then 
canceled. To this letter of Mr. Bodwell’s the defendant replied, 
still refusing to carry the risk, and instructing him to cancel it. 
Bodwell notified Lathrop, who then produced the policy, which was 
in his possession, and surrendered it to Bodwell for cancellation. 
It was canceled on March 17, 1898, returned to the home office of 
the defendant, and destroyed. Lathrop had paid Bodwell the pre- 
mium, $54. Bodwell did not then return the premium to Lathrop, 
but by agreement it was left with Bodwell for the purpose of pro- 
curing other insurance, and Bodwell attempted to obtain insurance 
in another company,—the Milwaukee Mechanics’, of which he was 
the local agent. Bodwell wrote this policy and delivered it to 
Lathrop. That company promptly refused to carry the risk, and 
ordered its cancellation. Bodwell so notified Lathrop, and Lathrop 
surrendered to him that policy, which was canceled. March 3d 
Lathrop applied to Bodwell for insurance upon the personal prop- 
erty in the hotel. Bodwell wrote a policy in the Security Company 
of New Haven, of which he was the local agent, and delivered that 
policy to Mr. Lathrop. That company declined to carry it, and 
ordered cancellation. Bodwell so informed Lathrop, and that policy 
was surrendered and canceled. Upon the cancellation of the policy 
upon the furniture by the Security Company, Lathrop obtained a 
policy upon it in another company, which latter policy was in force 
at the time of the fire, which occurred March 25, 1898, and was paid. 
Bodwell returned the premium to Lathrop after the fire. Whether 
Lathrop returned it to plaintiff, does not clearly appear. On June 
10th, after the fire, plaintiff tendered to the defendant the amount 
of the premium, $54. Lathrop testified that none of these policies 
were delivered to Mr. Kooistra. Mr. Kooistra testified that the 
policy in suit was delivered to him; that he retained it in his pos- 
session about a week, and then returned it to Lathrop for the pur- 
pose of procuring insurance upon the furniture. Mr. Kooistra also 
testified that he knew nothing about the issuance and cancellation 
of the other policies. The court left it to the jury to determine 
whether Lathrop had authority to accept notice of cancellation, to 
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waive five days’ notice required by the policy, and to surrender it; 
instructing them that, if ‘Mr. Kooistra instructed Mr. Lathrop to 
keep trying to get insurance until he found some company that 
would carry it, then Lathrop became the agent of the plaintiff, and 
notice of the cancellation of the policy given by the defendant to 
him was sufficient notice, and when he surrendered the policy to 
Bodwell it ended the liability of the defendant thereon.” Plaintiff 
recovered verdict and judgment. 


Howarp, Ross & Howarp, for Appellant. 
M. B. Butter, for Appellee. 


Grant, J. (after stating the facts). 

Was the policy legally canceled? It is conceded that authority 
to procure insurance does not imply authority to consent to can- 
cellation. This is well settled, and the citation of authorities is 
unnecessary. Lathrop was the agent of plaintiff. He was at no 
time and in no sense the agent of the defendant. She had no con- 
tract with Lathrop for insurance in any particular company. The 
fact that Mr. Lathrop had delivered the policy to Mr. Kooistra, who 
had returned it, is of no consequence. The possession of the policy, 
under the circumstances, was sufficient to justify Bodwell in believ- 
ing that Lathrop had authority to surrender it, and that it was 
under his control. Latbrop and Bodwell both understood that it 
was doubtful if the defendant would carry the insurance. It was 
entirely natural that the policy should remain in Lathrop’s pos- 
session until the company had determined whether it would carry 
or cancel it. It was evidently contemplated that Bodwell, on hear- 
ing from the defendant, should notify Lathrop. When Bodwell did 
so, he found the policy in Lathrop’s possession. Delivery to the 
plaintiff by Lathrop was not essential to the validity of the policy. 
It was as valid in the possession of Lathrop as it would have been 
in the possession of plaintiff or her husband. If a fire had occurred 
before surrender and cancellation, the defendant would have been 
liable, unless it was avoided by the existence of the first policy. 
It therefore follows that the first policy issued by the Continental 
Company was a valid one, unless it was legally canceled. Lathrop 
was clothed with no more authority to surrender that for cancel- 
lation than he had to surrender the one in suit. It must follow, under 
plaintiff's theory, that the first policy was in force at the time of the 
fire. Four policies had been issued, surrendered, and canceled 
while they were in the agent’s possession. Can plaintiff have her 
choice as to which one of these is valid? If the first was valid, all 
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the others are void. Furthermore, she ratified the act of her agent 
in surrendering the policy upon the furniture procured through 
Mr. Bodwell. . Was Lathrop her agent to surrender one policy, and 
not the other? The law will not permit her to say, ‘Lathrop was 
my agent to surrender one policy, but was not my agent to surrender 
another,” under precisely the same state of facts. She left the 
policy in the hands of her agent, and thus placed it in his hands to 
mislead the defendant, who acted in good faith in canceling the 
policy. If Mr. Lathrop failed to notify plaintiff, this is no fault of 
the defendant. By leaving the policy with her agent, she placed it 
in his power to mislead the defendant. If both parties are inno- 
cent, it is her act which has misled, and she must be the sufferer. 
There is no substantia] dispute as to the material facts in the case. 
It therefore became a question of law for the court. We think the 
court should have directed a verdict for the defendant. The judg- 
ment is reversed, and, inasmuch as no different case can be made 
upon a new trial, none will be ordered. 


Hooker, Moore, and Long, JJ., concur. Montgomery C. J., con- 
curs in the result. ' 


SUPREME COURT OF NEW HAMPSHIRE. 


STONE 
v8. 


GRANITE STATE FIRE INS. CO.* 


The policy provided that it should be void if the premises became vacant by 
the removal of the occupant, and so remain for thirty days. 

Held, That where the occupant left on account of her health, intending to be 
absent about three months, leaving everything in the house ready for 
use on her return, this was not such vacancy by removal as a matter of 
law, the question was one of fact for the jury. 

Held, That the test in such case was not what was intended by the insurer, 
as shown by the rules of a board of underwriters, unless known to the 
insured, but what would be popularly understood. 

A policy on an estate is not avoided by the settlement of the estate and de- 


livery of the property to the legatees by the executor. The legatees are 
the parties for whose benefit the insurance was effected. 


Grorce R. Stone and Sarcent & Nites, for Plaintiff. 
Carvin Pace and Leacu & Stevens, for Defendant. 


* Decision rendered, March 17, 1899. 
The facts sufficiently appear in the Syllabus.—[{Ep. Ins. L. J. 
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Buiopcert, C. J. 

In construing insurance policies, courts are governed by the same 
general rules which are applicable to other written contracts. That 
is to say, it is the duty of the court to adopt that construction of the 
policy which,in its judgment, shall best correspond with the intention 
of the parties, which is to be ascertained from the whole instru- 
ment, the nature of the property to which the language of the policy 
is to be applied, the purposes for which such property is ordinarily 
to be used, its situation, and the manner in which it is usually kept. 
These general rules are elementary, and are recognized and approved 
in numerous text-books and decisions. In the present case the 
property insured mainly consisted of a dwelling house and a barn 
connected therewith, which were totally destroyed by fire during 
the term of the policy; and the principal question is whether the 
temporary absence of the occupant, on account of ill health, for 
more than 30 days, and without the defendants’ assent, avoided the 
policy under a condition therein that it should be void and inopera- 
tive “if the premises hereby insured shall become vacant by the 
removal of the owner or occupant, and so remain vacant for more 
than thirty days,” without the assent of the insurers. This condi- 
tion is to have a reasonable interpretation, according to the ordinary 
acceptation of the language used. In other words, it is to be con- 
strued as it would usually be understood by persons, in general, 
reading and acting upon it: Stupetski vs. Insurance Co., 43 Mich., 
373. When this is done, it is plain that a temporary absence of the 
character appearing in this case cannot be held to be within the 
condition, as a matter of law. “The question what constitutes 
vacancy or nonoccupation is one of law and fact, to be determined 
by the trior of the facts, * * * and must be decided in view of 
all the circumstances of the case:” Carr vs. Insurance Co., 60 N. H., 
513, 520. And, therefore, while we think that to an ordinary mind 
the terms “ absence” and “ removal” when applied to the occupant 
of a dwelling house, do not convey the same, but a widely different, 
meaning, and that according to the common understanding persons 
leaving their houses on visits, excursions, or other temporary occa- 
sions, do not remove from or cease to occupy them, it is sufficient 
for the present purpose to say that, as matter of law, in order to 
avoid the defendants’ policy by reason of the condition therein 
against vacancy, the insured premises must not only have been 
vacant for more than 30 days without their assent, but the vacancy 
must have been occasioned “by the removalofthe * * * occu- 
pant” therefrom (Cummins vs. Insurance Co,, 67 N. Y., 260; Herr- 
man vs. Insurance Co., 81 N. Y., 184; Stupetski vs. Insurance Co., 
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supra), and that the questions of vacancy and removal were for the 
determination of the jury, under proper instructions. And at this 
point and inthis connection it may properly be observed that there 
is no real conflict of doctrine between the case in hand and Sleeper 
vs. Insurance Co. (56 N. H., 401), or Moore vs. Insurance Co., 64 N. 
H., 140. In the former the facts were essentially different, while in 
the latter the controlling phrase, “ vacant by removal,” was not in 
the condition, and the facts were almost exactly the reverse of those 
before us. 

The fact that, unknown to the plaintiffs in interest, one of the rules 
of the New Hampshire Board of Underwriters (which it is said 
makes rules andrates for the guidance of local insurance agents) 
provides “ that dwellings temporarily vacated by families leaving 
furniture therein shall not be considered as occupied unless some 
person is left in charge of the premises and residing therein,” is 
quite immaterial. The decision of the case does not hinge upon 
this rule. The question arising upon the facts is, what does 
the phrase, “vacant by the removal of the owner or occupant,” 
mean, as used in the policy? The test is not what the defendants 
may have understood the meaning of those words to be when used 
in the business of fire insurance, but, as before stated in substance, 
they must be taken in their ordinary sense, as commonly used and 
understood, and as the insured understood, and could properly un- 
derstand, them, from the meaning which they convey to the com- 
mon mind: Herrman vs. Insurance Co., supra. “In the absence of 
evidence to the contrary, the language of the contract must be un- 
derstood to convey the ordinary and usual meaning of the English 
language as used in the community where the parties live:’ Ken- 
dall vs. Green, 67 N. H., 562. 

The contention that the policy had become inoperative at the 
time of the loss, because prior thereto the executor had settled his 
administration account, and delivered possession of the insured 
property to the legatees, as the absolute owners thereof, is not tena- 
ble. The policy is to be construed as an open one, for account of 
whom it may concern. Its issuance to “ Uriel Rollins’ estate” was 
in effect an insurance of the property of the estate covered by it to 
the parties having a pecuniary interest therein; and as the estate 
proved to be solvent, so that none of the insured property was re- 
quired for the payment of debts, the legatees under Rollins’ will, who 
are the plaintiffs in interest in this suit, are to be regarded as the 
parties for whose benefit the insurance was effected; and accord- 
ingly, as owners of the property at the time the loss occurred, they 
are entitled to recover suchinsurance. The fact that they were not 
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the unconditional owners at the date of the issuance of the policy did 
not preclude them from having an insurable interest in the property 
at that time as legatees. Aninterest to be insurable, doves not neces- 
sarily depend upon the ownership of property. ‘It is now well 
established that even one who has no title, legal or equitable, in the 
property, and no present possession or right of possession thereof, 
or yet hasan insurable interest therein, if he will derive benefit from 
its continuing to exist, or will suffer loss from its destruction:” 
Williams vs. Insurance Co. (107 Mass., 379), and authorities cited; 
Insurance Co. vs. Bohn, 48 Neb., 743,750; Merrett vs. Insurance Co., 
42 Iowa, 11; Wood, Ins., §§ 38, 40; May, Ins. (2d Ed.), §§ 80, 91, 415. 

The defendants’ motion is denied. As a matter of law, the policy 
did not become inoperative through the temporary absence of Mrs. 
Rollins, and whether the defendants’ risk was increased thereby, it 
was the province of the jury to determine. Judgment for the plain- 
tiffs for $1,371.20 and interest. All concurred. 


COURT OF APPEALS OF KENTUCKY. 


NATIONAL FIRE INS. CO. 
v8. 


UNITED STATES BUILDING & LOAN ASSOCIATION’S 
ASSIGNEE.* 
The failure of insured to disclose the fact that the insured house was occu- 
pied by women of ill repute does not invalidate the policy, there being no 


fraud or misrepresentation, especially as the company or its agents had 
full knowledge of the character of the occupants before the fire. 


The insured need not make written proofs of loss where the company has 
acted in such a manner as to authorize a reasonably prudent person to 
believe that it waived that requirement of the policy. 


A. T. Woop, for Appellant. 
W. A. De Haven, for Appellee. 
Gurry, J. 

The appellant insured A. L. Mickens in the sum of $400 on a 
certain house in Mt. Sterling, Ky. It appears that the said 
Mickens had executed to the United States Building & Loan 
Association a mortgage upon the property insured, and the in- 
surance policy provided that, in case of loss, the money should 
be paid to the United States Building & Loan Association, as 


* Decision rendered, Jan. 9,1900. From Southwestern Reporter. 
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its interest might appear. It further appears that the said 
association made an assignment to the appellee, the Columbia 
Finance & Trust Co., for the benefit of all its creditors. It ap- 
pears that the insurance policy was issued in January, 1895, 
which was after the mortgage was executed to the said build- 
ing and loan association, and in July, 1896, the house was to- 
tally destroyed by fire. In June, 1897, the appellee instituted 
suit against the appellant in the Montgomery Circuit Court, 
seeking to recover $400, the amount named in the policy of in- 
surance aforesaid. The appellant relied chiefly upon two 
grounds of defense: First, that the insured failed to make the 
proofs and notify the appellant of the loss as required by the 
policy; second, that the insured did not divulge to defendant 
company that the house was occupied by women of ill repute, 
and that the house was vacant at the time the fire occurred. 
It is denied in the reply that the premises, after the issual of 
the policy, were used for a purpose that made the risk more 
hazardous, or that, on the day the fire occurred, the said house 
was vacant. It it alleged that, at the time of insurance of said 
premises, their character and the purpose for which they were 
used were well known to the agents of the appellant. Ap- 
pellee aiso relied upon an alleged waiver of the appellant as to 
the production of the written proofs mentioned in the policy,— 
all of which was denied by the appellant. After the issues 
were fully made up, and testimony heard, a jury trial resulted 
in a verdict and judgment in favor of appellee for the sum of 
$400 and interest. 

There seems to be no question as to the value of the property 
destroyed, or, at any rate, there is no claim that it was of less 
value at the time of destruction than at the time the policy was 
issued. Nor is there any testimony conducing to show that 
the insured was guilty of any fraud or misrepresentation in re- 
gard to the property, or for the purpose it was used. And it 
seems that the appellant or its agents had full knowledge of 
the character of the occupants thereof long before the destruc- 
tion of the property. 

It is true that the insured did not make the written proofs 
required by the policy, and it seems that one of the reasons he 
failed to do so was that the mortgagee would get all the money, 
and the collection of the amount of the insurance would not 
benefit him, or, in other words, he would not get any of the 
money. It is, however, claimed for appellee that the company 
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waived that provision of the policy, and agreed to pay the in- 
surance. It has been repeatedly held by this court that an 
insurance company could waive such stipulations in a policy of 
insurance, and if the same were waived, or the company acted 
in such a manner as to authorize a reasonably prudent person 
to believe that it did waive such requirements, then in that 
event the insured need not make and forward the proofs stipu- 
lated for in the policy. It seems to us that the question of 
waiver in this case was properly submitted to the jury by in- 
struction No. 2, and that the evidence sustains the verdict of 
the jury. We fail to perceive any error of the court as to the 
admission or rejection of testimony. 

After a careful consideration of the entire record, we fail to 
perceive any error of the court prejudicial to the substantial 
rights of appellant. Judgment affirmed, with damages. 


UNITED STATES CIRCUIT COURT. 


D. WEST VIRGINIA. 


PETIT ET AL. } 


v8. 
GERMAN INS. wae’ 


Receipt of a verbal notice of loss and sending the adjusters to investigate, is 
waiver of a policy requirement of written notice. 


The policy warranted that a clear space of one hundred feet should be kept, 
and provided that its violation should work a forfeiture. 


Held, That mere knowledge by the insurer of its violation without objection 
did not avoid the forfeiture. 


W. P. Hupparp, for Plaintiffs. 


CaLpwe.i & Catpwett, for Defendant. 
Jackson, D. J. 


This is an action brought by the plaintiffs against the de- 
fendant insurance company to recover from the defendant 
$2,500, being the amount of insurance of the plaintiffs’ prop- 
erty by defendant, which was lost by fire. The defendant 
pleads the general issue, and also files a statement in writing, 
under the statute of West Virginia, setting up grounds of de- 
fense: Code W. Va., c. 125, §§ 62-64. To this defense the plain- 
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tiffs reply by a statement in writing, as provided for by the 
sixty-fifth section of the same chapter of the Code, whereby the 
pleadings in insurance cases have been greatly simplified, it 
evidently being the intention of the Legislature to do away 
with the technical pleadings of the common law in such cases. 
This section of the Code, as applies to the question under con- 
sideration, is quoted, which provides that :— 

“If the plaintiff intends to rely upon any matter in waiver, 
estoppel or in confession and avoidance of any matter which 
may have been stated by the defendant as aforesaid, the 
plaintiff must file a statement in writing, specifying in gen- 
eral terms the matter on which he intends to rely.” 

The first question presented to the court for consideration 
arises upon the demurrer filed by the defendant to the state- 
ment of the plaintiffs in reply to defendant’s pleadings and 
statement. It is contended by the plaintiffs that this state- 
ment is not a pleading, and that, therefore, a demurrer does not 
lie. Upon this question there is some conflict in the decisions 
of the courts, but I am inclined to think, under the decisions 
and rulings of our courts in West Virginia, that a demurrer 
will lie to the statements filed under the statute in cases of this 
character. It clearly was not the intention of the Legislature 
to do away entirely with all pleadings in these cases, but to so 
simplify them as to render it unnecessary to resort to the intri- 
cate pleadings known to the common law. It must be apparent 
that whatever is necessary to constitute a demand on the one 
side or a defense on the other must appear in the pleadings, 
and, if the plaintiff’s declaration is defective, or the defendant’s 
pleadings are defective, or the statement filed under the statute 
by either party is defective, then either party, as the case may 
be, may avail himself of a demurrer. It is obvious, how- 
ever, that if the plaintiff in his declaration and in his statement 
cannot maintain his action, then the expense of a trial can be 
and should be avoided by interposing a demurrer. I do not 
propose to discuss this question at length, but merely to state, 
in a short way, what appears to me to be the legal aspect of 
this question. The case of Bently vs. Insurance Co. (40 W. Va., 
729), which was elaborately argued, and very fully considered, 
sustains this view of the case, and I think it is better that there 
should be only one rule of action upon questions of this char- 
acter in both Federal and State courts. I reach the conclusion, 
therefore, that the demurrer of the defendant to the plaintiffs’ 
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statement of facts should be entertained, and as to this objec- 
tion the demurrer is overruled. 

The next question for consideration is, “Is the demurrer of 
the defendant sufficient?” Every question arising upon the 
demurrer in this case, in my judgment, would be more properly 
considered upon the trial of the case before a jury. The ques- 
tion as to whether the plaintiffs gave notice, as required by the 
contract of insurance, is a question of fact for the jury, under 
the instructions of the court. The statement of the plaintiffs 
is that notice was immediately given, and after the notice was 
given the defendant sent its adjusters to investigate the fire, 
and that within the 60 days prescribed the plaintiffs rendered 
a statement of loss to the defendant, to which the defendant 
made no objection. This statement of the plaintiffs is pos- 
sibly not as full as it might be. It does not state why written 
notice was not given. The presumption is that the plaintiffs 
deemed it unnecessary, for the reason that the defendant acted 
promptly, upon the verbal notice given it, by directing its ad- 
justers to go and investigate the fire at once. If the defend- 
ant, as is alleged, had verbal notice of the loss, further notice 
would seem to be useless and unnecessary, if the defendant 
company acted upon it. It is true that the policy requires that 
the notice should be in writing, but the defendant company must 
be held to have waived that stipulation of the contract when it 
acted promptly upon the verbal notice, and sent its adjusters 
to the place where the fire occurred to examine into the loss 
occasioned by the fire. It was, therefore, estopped in requiring 
a notice of the loss as provided for in the policy of insurance, 
and as to this objection the demurrer is overruled. 

The next question that arises upon the demurrer to the state- 
ment of the plaintiffs is that the statement does not affirm that 
the insured maintained a clear space of 100 feet, as required by 
the policy, from which omission in the statement it is inferred 
that the provision requiring a 100-foot space to be kept clear 
was not complied with by the insured; the plaintiffs alleging 
as an excuse for noncompliance with this provision that it was 
within the knowledge of the defendant company that this pro- 
vision was not complied with, and that it never gave any notice 
with respect to its violation, but quietly acquiesced therein. 
The provision in the policy relating to this space is in the fol- 
lowing written language: 
Vou. XXIX.-17. 
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“Warranted by the assured that a continuous clear space 
of 100 feet shall hereafter be maintained between the prop- 
erty hereby insured and any woodworking or manufacturing 
establishment, and that said space shall not be used for the 
handling or piling of lumber thereon for temporary purposes, 
-—tramways, upon which lumber is not piled, alone being ex- 
cepted; but this shall not be construed to prohibit loading or 
unlcading within, or the transportation of lumber and tim- 
ber products across, such clear space, it being specially un- 
derstood and agreed by the assured that any violation of this 
warranty shall render this policy null and void.” 


It is claimed that this provision of the policy is an express 
warranty. An express warranty is a stipulation inserted in 
writing on the face of the policy on the literal truth or fulfill- 
ment of which the validity of the entire contract depends: 
Arn., Ins. (1st Ed.), 577. This definition is adopted by May, 
and sustained by several adjudications in this country: May, 
Ins. (2d Ed.), p. 179, § 156. Accepting this definition of a war- 
ranty as correct, can it be said that the statement of the plain- 
tiffs as to this provision of the policy of insurance shows that 
it has been fully complied with? I think not, for the apparent 
reason that the plaintiffs fail to affirm that the space of 100 
feet has been maintained as required by the terms of the policy. 
This provision is a condition precedent, and must be complied 
with by the insured. A failure upon their part to do so is a 
breach of their contract. A warranty is an agreement in the 
nature of a condition precedent, and must be strictly complied 
with. May, in his work, states this proposition to be the law, 
and cites numerous authorities in support of the position: May, 
Ins. (2d Ed.), p. 179, § 156. But it is claimed that the defend- 
ant waived this provision of the policy, because it was fully 
advised of the state of facts, and made no protest against the 
violation of this clause of the policy. It is true that this is not 
an affirmative, but a promissory, warranty, requiring some- 
thing to be done in this case during the continuance of the con- 
tract of insurance. I am not aware that the law makes any 
difference between an affirmative and a promissory warranty, 
where the warranty is expressed upon the face of the instru- 
ment. This is not a parol promise, but a written promise, and 
there is no stipulation in writing, executed between the parties, 
as required by the policy, that waives this stipulation in the 
policy of insurance. The effort upon the part of plaintiffs to 
avoid this condition of the policy by stating that “ at all times 
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up to the happening of said fire the defendant knew that the 
space was occupied, and that the defendant never in any manner 
objected to its occupation, or gave the plaintiffs any notice in 
respect to the same, but apparently acquiesced therein,” is not, 
in my judgment, a sufficient reason why the plaintiffs, under 
the circumstances, should be excused from complying with the 
provisions of the contract of insurance. The knowledge of the 
defendant of the existence of these facts, and the manner in 
which the insured was using the space, does not, in any respect, 
control the written stipulation of the policy. It was not a 
stipulation that required the defendant to perform any act, but 
by its provisions the only requirement was one to be performed 
by the plaintiffs. There is no provision in the policy of insur- 
ance which required the defendant, in the event of a violation 
of any of its provisions, to give notice of any such violation. It 
is true that the statement alleges that the defendant knew of 
this violation. Admitting that to be so, the defendant had a 
right to rely upon the terms of its written contract, and no 
knowledge that it might acquire as to the violation of this 
stipulation would, of itself, constitute a waiver of the written 
terms. If the promissory warranty had been a verbal one, the 
doctrine might be different; but I do not understand, under 
the rulings of the courts, that, where there is a written and ex- 
press stipulation upon the face of the policy of insurance, it can 
be waived by silence, though the insurer knew of its violation. 
The knowledge of the defendant of the existence of these facts, 
and the manner in which the insured was using this space, does 
not, in any respect, control the written stipulation of the policy. 
It is neither a waiver nor an estoppel, and could not have been 
waived, by the terms of the policy, without written consent 
having been indorsed upon it. To support the view I take of 
this case I rely upon the case of Imperial Fire Ins. Co. vs. Coos 
Co., 151 U.S., 461, 14 Sup. Ct., 379, 38 L. Ed., 231. In that case 
the terms and conditions of the policy were that:— 

“This policy shall be void and of no effect if, without notice 
to the company, and permission therefor indorsed hereon, the 
premises shall be used or occupied so as to increase the risk, or 
if mechanics are employed in building, altering, or repairing 
the premises named herein, except in dwelling houses, where 
not exceeding five days in one year are allowed for repairs.” 

This provision of the contract of insurance was violated, in 
this: that the plaintiff, without the written consent of the de- 
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fendant, and without its knowledge, employed mechanics to re- 
construct portions of a building and a vault contained therein. 
The time in which the mechanics were engaged in their work 
occupied some four or five weeks, which was before the fire, 
and it does not appear that the fire was the result of any work 
done or repairs made by the mechanics. In that case the court 
held that :— 

“Contracts of insurance are contracts of indemnity upon the 
terms and conditions specified in the policy or policies embody- 
ing the agreement of the parties. For a comparatively small 
consideration, the insurer undertakes to guaranty the insured 
against loss and damage upon the terms and conditions agreed 
upon, and upon no other, and when called upon to pay, in case 
of loss, the insurer, therefore, may justly insist upon the fulfill- 
ment of these terms. If the insured cannot bring himself 
within the conditions of the policy, he is not entitled to recover 
for the loss. The terms of the policy constitute the measure of 
the insurer‘s liability, and, in order to recover, the assured 
must show himself within these terms; and, if it appears that 
the contract has been terminated by a violation on the part of 
the assured of its conditions, then there can be no right of re- 
covery. The compliance of the assured with the terms of the 
contract is a condition precedent to the right of recovery. If 
the assured has violated or failed to perform the conditions of 
the contract, and such violation or want of performance has 
not been waived by the insurer, then the assured cannot re- 
cover. It is immaterial to consider the reasons for the condi- 
tions or provisions ou which the contract is made to terminate, 
or any other provision of the policy which has been accepted 
and agreed upon. It is enough that the parties have made cer- 
tain terms and conditions on which their contract shall con- 
tinue or terminate.” 

This decision evidently proceeds upon the ground that a 
written contract, solemnly entered into and executed by the 
parties to it, must bind the parties. Courts do not make con- 
tracts, but interpret and construe them whenever any question 
arises between the parties to them as to what are their terms 
and conditions. The case cited would seem to settle the ques- 
tions arising upon the demurrer in the case under considera- 
tion. For the reasons assigned, the demurrer to this part of 
the statement must be sustained. 
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1e policy insured growing corn against loss by hail, and required in case o 
The police; 1g g g t loss by hail 1 required in case of 
partial loss that a true account of the remaining portion should be kept. 


Held, That it is sufficient to compute the amount saved from the average 
of a part gathered when it is desirable to know the amount before the 
harvesting could be completed. 


It was stipulated that the loss should be estimated by comparing the yield 
of the damaged part by the fair average crop on an equal uninjured tract 
in the immediate neighborhood. 


Held, That evidence of the yield of other tracts in the vicinity, though not 
equal in size or productive capacity, was admissible. 

Held, That evidence of an adjoining owner as to injury of his crop from hail 
was admissible as to the issue of whether hail had done damage; so 
also was evidence of an adjuster who had examined the field, as to his 
experience. 

Where the recovery was stipulated to be according to the number of bushels 
estimated at their market value, and that the insured should care for the 
remainder of his crop, the recovery is for the market value less the cost 
of preparing it for market, and where no evidence is given of such cost 
the finding must be for the insurer. 


Tuos. A. Cuesutre, for Appellant. 

Lapp & Roaers, for Appellee. 

Given, J. 

1. The by-laws, which are a part of the contract, contain the 
following :— 

“Sec. 10. When there is only partial loss, the assured shall 
proceed to care for the remaining portion to the best of his 
ability, or as he and the association’s representative shall agree; 
and, shall he neglect or refuse to do so, the association shall 
not be liable for the loss caused by such neglect. And, when 
such damaged crop shall be harvested, a true account of the 
grain, hay, and seed grown upon the land covered by insurance 
in this association shall be kept and delivered to the association, 
certified to by two disinterested witnesses.” 

Appellant contends that, as to the corn covered by the policy, 
the plaintiff did not comply with these requirements, for that he 
did not care for it; that the statement rendered of the grain 
gathered was made before it was all gathered, and was not a true 
account thereof. There was no issue in the pleadings as to the 
time the statement of the amount of grain harvested was made. 
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Plaintiff alleged that he made it “when said damaged crop was 
harvested,” and defendant admitted in its answer “ that plaintiff 
gave the defendant a statement purporting to show an account of 
the amount of grain, seed, and hay harvested.” It is true that, 
owing to an early fall of snow and continued cold weather, part 
of the corn was not gathered until in February, 1898, and that the 
statement was made to defendant January 10, 1898; but no com- 
plaint is made in the pleadings as to the time of the giving of 
this statement. As to the care of the grain and the correctness 
of the statement, the facts are that, for the reason already stated, 
part of the corn was not harvested until in February, 1898, and 
that in making the statement of the amount the yield of this part 
was arrived at by counting the rows and the acreage, and averaging 
it with that which had been already gathered. While this is not 
as accurate as measuring or weighing, it is a means often resorted 
to, and accepted as sufficiently reliable, especially when, as in this 
case, it was desirable to know the amount in advance of the time 
at which the yield could be actually weighed or measured. S c- 
tion 8 of said by-laws provides that “all adjustments shall be 
made and all losses settled on or before the 20th day of December 
of same year.” For reasons that appear, neither of these parties 
stood upon the letter of the law as to the time of rendering the 
statement; and, while the statement made did not give the exact 
amount of the grain, it was so substantially correct as to con- 
stitute a compliance with the by-laws in that respect. As to the 
care of the grain, the jury was warranted in finding that there 
was no neglect or refusal on the part of the plaintiff to take care 
of the grain, but that the delay was forced by the condition of 
the weather. It is insisted that there was no evidence worthy of 
credence which shows what the field of corn actually yielded, but we 
think otherwise. There is the testimony of two witnesses who 
helped to gather the corn, and who estimated that which was not 
gathered until February, upon which the jury was warranted in 
finding the amount that was harvested. The plaintiff testified that 
he picked 1,000 bushels from the 65 acres of grain, and, upon its 
being discovered that all he knew about it was what was told him 
by the man who picked the corn, defendant moved to strike out 
his testimony as to the amount. The court erred in overruling 
this motion, but, in view of the testimony of the other two wit- 
nesses, we think the defendant was not prejudiced by the ruling. 
2. Said by-laws provide that, 
“In case of disagreement as to the amount of the loss, it 
shall be settled by arbitration, as follows:—” 
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Considerable evidence was taken as to the attempt at arbitration 
between these parties, to follow immediately upon the arbitration 
of the claim of one Quigley for a loss sustained at the same time 
under a like policy. While the record is somewhat obscure, we 
think it shows that on motion of the plaintiff all the evidence as 
to the attempts to arbitrate was withdrawn and the question as to 
arbitration taken out of the case. If it were otherwise, we think 
the defendant had no ground of complaint because the matter was 
not submitted to arbitration. 

3. In section 9 of the by-laws it is provided, 

“ The loss in all cases shall be considered the difference be- 
tween the amount grown on the damaged tract, and a fair 
average of the same kind grown on an equal tract in the im- 
mediate neighborhood, where no damage was sustained.” 


A number of witnesses were permitted to testify, over defend- 
ant’s objection, as to the yield of like crops on lands cultivated by 
them that year in the neighborhood. Defendant claims that this 
was error, because it did not appear that the tracts were approxi- 
mately of the same size or yielding capacity, nor that they were 
cultivated with the same care. These considerations went to the 
weight of the testimony, but we think there was no error in ad- 
mitting this class of evidence. The defendant called one Reeves, 
who had grain in a field cornering with that of the plaintiff, and 
who testified to plowing it three or four days after July 3d. He 
was asked if he saw any evidence of any hail on the 3d of July in 
his grain, to which plaintiff's objection was sustained on the 
ground of incompetency. It was in issue as to whether plaintiff's 
grain had been injured by hail, and this evidence had a very direct 
bearing upon that issue, and should have been admitted. De- 
fendant called R. J. Young, one of its adjusters, who had examined 
plaintiff's crop; and he was asked to say, from his experience, 
whether plaintiff's oats had been damaged by hail. This was ob- 
jected to, and the objection sustained. We think the question 
called for a fact as to which the witness had knowledge, and of 
which he was competent to testify. The objection should have 
been overruled. 

4. The court instructed: “The measure of his damages will 
be the difference between the amount grown on the damaged 
tract, and a fair average of the same kind grown on an equal tract 
in the immediate neighborhood, as shown by the evidence. Under 
this rule you will determine from the evidence the quantity, in 
acres, of each kind of crop upon each tract described in the policy 
that was damaged by hail, and the amount of the crop that was 
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actually grown thereon. Then determine from the evidence the 
fair average of the same kind of crop grown on an equal number 
of acres in the neighborhood of plaintiff's land, and the difference 
will constitute the loss on each particular tract. Having deter- 
mined in this manner the quantity of loss sustained, you will then 
determine from the evidence the fair and reasonable market value 
thereof ut the time the several crops were harvested, and the 
amount thus ascertained will constitute the plaintiff's recovery in 
this case.” It will be noticed that the measure of damages is 
stated in almost the identical language of section 9 of the by-laws. 
By making that by-law a part of their contract, the parties agreed 
that by that measure the loss should be determined. It is not 
provided how the loss shall be valued,--whetber in the field, by 
the acre, or by the bushel. The case seems to have been tried 
upon the theory that the amount of the loss was to be estimated 
in bushels, and at the market value. Appellant’s contentions are 
that there is no evidence of what the market value was, nor of the 
cost of preparing the grain for market, and that the court erred 
in not instructing that such cost should be deducted from the 
market value of the lost grain. The parties having construed their 
contract as requiring the loss to be estimated in bushels and at 
the market value, we accept that construction. Appellant cites 
Smith vs. Railroad Co. (88 Iowa, 519),—an action for damages 
caused to growing crops in consequence of a failure to construct 
cattle guards. It was held that,the measure of recovery was the 
market value of the crops when matured, less the expense of 
fitting them for market from the time of the injury. Appellant 
contends that under this authority the court erred in not instruct- 
ing that the expense of fitting the crops for market should be 
deducted from the market value. Appellee insists that as, under 
the contract, he was bound to take care of the crop until matured, 
the expense of doing so should not be deducted. In both cases 
the loss occurred when the damage was done. Though Smith’s 
Case was in tort, he was bound to exercise care to avoid unneces- 
sary damage. If the destruction of his crop was only partial, the 
law required him to care for what remained, and would not com- 
pensate for its loss through his neglect., This is what is required 
of appellee by the contract, and therefore the same rule applies: 
Surely the parties did not contemplate that in case of loss the 
plaintiff should receive greater damage than he sustained, yet 
under the instruction he gets the full market value of that part 
of the crop that was lost, without incurring the expense of fitting 
it for market. It may be said that, as there was no evidence of 
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the expense of preparing the crops for market, the court properly 
omitted to instruct on that subject. There is no evidence what- 
ever as to that expense. Therefore we think the court erred in not 









sustaining the defendant’s motion for a verdict. te 
Other matters discusssed are not likely to arise on a retrial, r: 
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the judgment is reversed. Granger, C. J., not sitting. 
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One engaged by letter from the insurer to visit insured and see if he could | 
make the three-quarter loss apply, and leaving the matter to him, was 2 
authorized to waive formal proofs of loss. : 














The bills had been lost by the fire and the adjuster instructed the insured to tf i 
procure duplicates and he would return and fix matters. The president . 
also wrote insured to secure certified copies of bills, and when notified he j ‘a 
would see that the claim had proper attention. i f 

Held, That the insured had reason to believe that formal proofs were waived. My 
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Held, That the case was not affected by a policy prohibition against such 
waiver by either adjuster or president, as it has no reference to the en- 
forcement of a provision after a loss. 
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Lapp, J. 
One of the policies, issued June 8, 1896, under which the loss 
occurred December 11th following, covered a building and the 
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merchandise therein, and the other household goods. The loss was ¥ 
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entire, except merchandise saved to the agreed value of $500. The Hs 
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proofs doubtless would have been more satisfactory had not the 
plaintiff's books and papers been destroyed by the fire. They were, 
under the circumstances, sufficient to sustain the jury’s findings of 
value. The rulings on the admissibility of evidence, except in two 
instances, were so evidently correct that we shall give them no atten- i 
tion. These exceptions were requiring the president of the com- 4 
pany to state whether he was a stockholder in the Capital Insurance 
Company, and whether the father of J. D. Berry was such stock- 
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holder in the defendant. These matters did not have the slightest 
bearing on the controversy, but could have worked no prejudice. 
Proofs of loss were not furnished within 60 days, as required by 
statute, and the question of controlling importance is whether these 
were waived. The company was promptly informed of the fire, and, 
as its adjuster was indisposed, employed J. D. Berry to visit the 
assured and adjust the loss. This appears from the letter of the 
defendant’s president, addressed to Berry, in which, after mention- 
ing the loss, he said:— 

‘‘T enclose papers to you, and will ask, if you can get time to 
take it in early next week, you make your arrangements to do so. 
We have simply acknowledged receipt of the notice of loss to the 
agent, F. L. Davis, at Mo. Valley, and the assured at Loveland. 
I would suggest that in the settlement you will not need the ser- 
vices of Davis,in my judgment. * * * I think if he was with 
you he would be a detriment instead of an aid. Wesend you two 
covers, and would suggest that you make two proofs. You will 
observe the building and stock are reinsured in the St. Paul. 
We, of course, will have to make proof tothem. The policy has 
the usual } clause, which, of course, would apply to the building, 
as well as its contents, if you make it work. However, I will leave 
that matter with you.” 

“Take it in,” as used in the letter, evidently meant to adjust the 
loss. This appears from the reference to the settlement, the agent, 
and the use of the three-fourths clause suggested. Having power 
to adjust, that to waive formal proofs of loss was necessarily in- 
cluded: Ruthven vs. Insurance Co., 102 Iowa, 563; Heusinkveld 
vs. Insurance Co., 106 Lowa, 229. 

2. We now direct our attention to the inquiry as to whether the 
evidence was such as to sustain the finding of the jury that Berry, or 
the president, in fact, waived the formal proofs, or extended the 
time in which to make them. He visited the assured but a few 
days after the fire, and they agreed on the value of the merchandise 
saved. He ascertained the dimensions, character, cost, and age of 
the building, and requested to see the plaintiff’s books, bills, and 
invoices. Upon being informed that all save two books, which were 
produced, had been destroyed, he told the assured to procure 
duplicate bills a year or 18 months back, and, when these were 
gotten to notify the company, and he would return and fix the mat- 
ter up. A few days later the local agent, at plaintiff's instance, ad- 
vised defendant of the difficulty in obtaining duplicate bills, because 
of many purchases being made with cash. The president of. the 
company, in response, wrote December 18, 1896, that:— 

‘Mr. Berry informs me that he made no figures on the build- 
ing, and made no effort to adjust that at the present; and I would 
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say, before the matter is adjusted on building, accurate figures 
will be made, to determine the actual value of the building, so 
there need be no controversy whatever as to the building. As to 

Mr. Lake being unable to get his duplicate bills, I would say that 

I think there is a mistake about that. My experience of several 

years in this line of business bas taught me that all reputable 

houses keep an account of all sales, and to whom sold, and a list 
of the articles sold, and the mere fact that the goods were paid 

for at the time does not change the nature of the case. * * * 

If you should see Mr. Lake again, you will call his attention 

especially to that part, and suggest that he, in the shortest time 

possible, secure certified copies of the bills purchased. As soon 
as that has been done, and the company has been notified, I will 
see that the claim receives proper attention.” 

This letter was shown the plaintiff. It should be added that the 
policy provides that assured “shall also, as often as required, pro- 
duce his books of account and other vouchers, and permit extracts 
and copies thereof to be made, and shall also furnish certified 
copies of all bills and invoices of the property, the originals of which 
cannot be found.” In Sagers vs. Insurance Co. (94 Iowa, 519), the 
contract required the production of books and bills, but not certified 
copies thereof, as in this case; and it was held that, as no objection 
had been made to the copy of an affidavit of loss furnished by mis- 
take instead of the original, the promise to give the loss attention, 
and send an adjuster when duplicate bills had been procured as 
‘agreed, was a waiver of proofs of loss. Here Berry demanded only 
what by the terms of the policy the assured was bound to furnish, 
and it ought not to be said that, in requesting compliance with one 
of the stipulations of a contract, another was thereby waived. While 
the statute makes the furnishing of proofs of loss a condition pre- 
cedent to recovery, it was so agreed in the policy. No more was 
asked than the company might by the terms of the contract exact, 
and, if there was a waiver, it must arise from Berry’s statement, 
that, as soon as the duplicate bills were secured and the company 
notified, he would “fix the matter up,” or from the assurance of the 
president that thereupon he would “see that the claim receives 
proper attention.” The test is whether the acts and conduct of the 
insurer are inconsistent with the intention to insist on strict com- 
pliance with the terms of the policy and statute. The waiver is put 
on the ground that an insurer whose conduct is such as to induce 
the insured to rest under a well-founded belief that strict perform- 
ance with a condition will not be insisted on cannot in good faith 
afterwards set it up as a bar to recovery: Insurance Co. vs. Keat- 
ing, 86 Md., 130. In that case the promise of the adjuster to send 
a check after examining into the loss and the value of the property 
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destroyed, if the insured understood therefrom that no proofs of 
loss would be required, was held to be a waiver thereof. See Rath- 
bone vs. Insurance Co., 31 Conn., 193. On principle, the promise 
to pay should be as effective as a waiver of proofs as the denial of 
liability; for in the one case, as in the other, furnishing proofs would 
be but an idle and useless ceremony. Besides, a promise of settle- 
ment would be inconsistent with insistence on strict compliance 
with the conditions of the contract. See Ruthven vs. Insurance Co., 
102 Towa, 550; Insurance Co. vs. Erb, 112 Pa. St., 149. In view of 
the conditions of the policy, what might the insured reasonably infer 
from the letter and Berry’s statement? Men of much wider ex- 
perience than he would have been led to rest on the assurance that 
loss would be adjusted upon the procurement of duplicate bills, 
without more. The company should be given large liberty in the 
matter of investigating the character of the loss, but, when this has 
been done, and a promise to adjust, to determine what is due, is 
made, on certain conditions, the insured has the right to rely thereon; 
and if he does so, and omits formal proofs of loss, it does not lie 
with the insurer to gainsay the natural results of its conduct. We 
are of opinion that the letter of the president and the promise of 
Berry were well calculated to induce the belief on the part of 
plaintiff that nothing save the procurement of the duplicate bills 
was required of him, and whether he so understood, and had the 
right to think nothing further would be required, was for the de- 
termination of the jury. 

3. It is asserted, however, that the policy prohibited such waiver 
of proofs by either the adjuster or president. In the recent case 
of Washburn-Halligan Coffee Co. vs. Merchants’ Brick Mut. Fire 
Ins. Co. (decided at the present term) it was held that such a con- 
dition has no reference to the enforcement of the provisions of a 
policy after loss. Affirmed. Granger, C. J., not sitting. 
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A warranty stipulated in a contract of life insurance must be strictly com- 
plied with, or literally fulfilled, before the insured is entitled to recover 
on the policy. A warranty need not be material to the risk, because it is 

of itself an implied agreement that the representations warranted are 

material. 













Parkerson & Toptn, fur Appellant. 
Denecre, Buairn & Deneare, for Appel'ee. 





; Warxins, J. 
This suit is brought by the beneficiary of a policy of insur- 






ance upon the life of Frank H. Petitpain for the sum of $5,000; he 
the plaintiff having been his wife, and now his surviving i. 






widow, to whom the policy is made payable upon the death of a 
her husband. The petition alleges that the policy was issued 
on the 80th day of March, 1897, by the defendant, and that 
same was in force at the time the assured died, on the 16th day 
of December, 1897, and that she is entitled to recover the 
amount thereof; proof of death having been made and fur- 
nished to the company as required by the terms of the policy. g 
For answer, the defendant pleads a general denial, and, further g 










answering, sets up the following defenses; to wit: (1) Because % 
° es *.* . e 
the assured committed suicide, and death by suicide is not a 






risk assumed by the policy within three years from its date. i 
(2) Because in his application the assured stated that he was 





at the date thereof, and had been in good health during the rs 
past twelve months, and that he was at the date of said appli- 
‘ation, and had always been, in good health, and free from all 
ailments, diseases, weaknesses, and infirmities, whereas the i 
truth and fact were to the contrary; said assured having had, 
among other ailments, diseases, and infirmities, attacks of fits. 
(3) Because in his said application the assured stated that he a 
had never had any illness, local disease, or injury, mental or 
nervous disease or intirmity, or any disease, weakness, or ail- 
inent whatever, whereas the truth and fact were to the con- 
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trary. Said assured, besides being subject to fits, had, some 
years prior to his application for membership as aforesaid, 
been shot in the back, and suffered injury and sickness there- 
from. (4) Because in his said application the assured stated 
that he had never been an inmate of any infirmary, sanitarium 
or hospital, whereas the truth and fact were to the contrary; 
said assured having been an inmate of the Charity Hospital of 
this city, and had been treated therein. (5) Because in his said 
application the assured stated that he had not consulted or 
been attended by any physician within nine years, whereas the 
truth and fact are to the contrary; said assured having fre- 
quently consulted physicians during that time. For the fore- 
going reasons, the defendant avers that it is not liable to the 
plaintiff in any sum whatever. On the issues thus formulated 
the case went to trial, testimony was adduced and considered 
by the judge below, and he thereupon rendered a judgment in 
favor of the defendant, rejecting the demands of the plaintiff. 
It is from that judgment that the plaintiff prosecutes this 
appeal. 

The defendant claims that the application of the assured 
forms a part of the policy of insurance,—same being read into 
the contract,—and that the policy declares that the latter is 
predicated upon the application, and that the application for 
membership in the defendant association, and the policy of in- 
surance that was issued to the assured, warranted “that all of 
the answers and statements contained therein, by whomsoever 
written, were full, complete, and true, and that it further 
agreed that the constitution and by-laws of the association, 
with the amendments thereto, as modified by the board of di- 
rectors, were made a part of the policy, and that if any of the 
answers or statements made were not full, complete, and true, 
or if any condition or agreement should not be fulfilled as re- 
quired in said application or in the policy, then the. policy 
issued thereon should be null and void, and all money paid 
thereon forfeited to the association.” The policy was issued 
and bears date March 30, 1897, and the assured died about the 
16th day of December, following,—his body having been found 
in the Mississippi River; but there is no proof furnished by the 
record as to whether his death was the result of accident or in- 
tention. The proof does show that there were some bruises, 
of not a very serious character, found upon the body, but in- 
sufficient to have reasonably indicated the cause of his death. 
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The policy acknowledges the receipt of $99.24, as the first an- i 
nual premium, paid thereon upon the delivery thereof to the te 


assured; and evidently no further premium was paid, as the 
stipulation of the policy is for an annual premium of $71.10 on 
the 6th day of March of each succeeding vear during the con- ; 
tinuance of the policy. The policy contains the stipulation f 
that, if it 2 

“ Shall have been in continual force for three years from its i 


date, it shall thereafter be incontestable, except for nonpay- 
ment of premiums as herein provided for,” ete. 
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It further provides that 


aed 


“ Death of a member caused by engaging in any violation 
of law, or by his own hand, whether sane or insane, volun- 
tary or involuntary, is not a risk assumed by this contract, 
within three vears from this date.” 
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These are the two provisions of the policy upon which the 
defendant mainly relies. In part 1 of the application for 
membership and policy of insurance we find the following pro- 
vision :— 
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“It is hereby agreed that the answers and statements con- 1" 
tained in parts 1 and 2 of this application, by whomsoever 
written, are warranted to be full, complete, and true, and 
that this agreement, and the constitution and by-laws of the 
association, with the amendments thereto, as modified by the 
board of directors, in adopting other plans and systems as 
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authorized by said constitution and by-laws, together with 
this application, are hereby made parts of any policy that i 
may be issued thereon; that if any of the answers or state- ‘ 
ments made are not full, complete, and true, or if any condi- » 
tion or agreement shall not be fulfilled as required therein ! 
or by such policy, then the policy issued hereon shall be null Wy 


and void, and all money paid thereon shall be forfeited to 
said association.” 










tag 

In part 2 of the application we find the following :— ? 
“IT do hereby agree and warrant that the foregoing an- “3 
swers written to the above questions are my answers, and a 
are full, complete, correct, and true, and that the same shall ' 
be made a part of my application for membership and policy . 
of insurance.” 3 







This application was signed by the applicant in the presence 
of the medical examiner. The following extracts are made oI 
from part 2 of the aforesaid application; to wit :— 


“Q. 2. Are you now, and have you always been, in good 
health, and free from all ailments, diseases, weakness, and 
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infirmity? A. Yes; except yellow fever 8 or 9 years ago. 
Had no physician. * * * Q. 12. Have you ever had any 
illness, local disease, injury, mental or nervous disease or in- 
firmity, syphilis, or any disease, weakness, or ailment of the 
head, throat, lungs, heart, stomach, liver, kidneys, bladder, 
or any disease or infirmity whatever? If yes, state nature, 
date, duration, and severity of attack, and whether fully re- 
covered. A. No; except as above. * * * Q. 15. (a) How 
long since you consulted or were attended by a physician? 
Give date. (a) 9 years ago. (b) State name and address of 
such physician. (b) No physician. (c) For what disease or 
ailment? (c) None. (d) Give name and address of each 
physician who has prescribed for or attended you within the 
past 5 years, and for what diseases or ailments, and date. (d) 
-———. (e) Have you had any illness, disease, or medical at- 
tendance not stated above? (e) ——— * * * Q. 17. 
Have you been an inmate of any infirmary, sanitarium, insti- 
tute, asylum, or hospital? If so, where, when, duration, for 
what cause? State expressly each and every case. A. No.” 
From the parol evidence adduced on the trial we gather the 
following facts pertinent to the issue before the court: One 
physician attended a patient bearing the name of Petitpain at 
his office, and at the Charity Hospital, and that physician states 
that Dr. Miles attended him previously. That was in the year 
1894. <A witness states that he was a collector for Dr. Miles 
just prior to his death, and had been so engaged for four or five 
years previously; that he knew a man by the name of Petit- 
pain, who came to Dr. Miles’ office, stating that he worked on 
ships; and that he had seen the same man there frequently, 
two or three times a week. He states that he had bills against 
this man, in favor of Dr. Miles, to collect. Another witness 
states: That he knew the assured, and was employed on the 
same ship, and that he knows that he had something like fits. 
That he knew of his falling down on the deck at sea. Saw this 
more than once. When in that condition he was unconscious 
for a while, and remained so 10 or 15 minutes. The witness 
states that he knew that the deceased had fits once in the office 
of the Steamer Aransas. Witness states that he was the purser 
of the ship. <A certificate was produced from the Charity Hos- 
pital, bearing date January 25, 1898, and signed by the clerk of 
that institution, which shows an extract from the admission 
book, to the effect that Frank Petitpain, clerk by occupation, 
native of Mexico, age 21 years, last from Matamoras, was ad- 
mitted on December 11, 1888, and discharged December 18, 
1888. A like certificate is produced from the Hotel Dieu, 
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which shows that F. H. Petitpain entered that institution on 
June 24, 1889, and was discharged January 28, 1890. That his 
trouble was a “ gunshot wound; wall of abdomen. Born in 
Matamoras, Mexico, age 21 years.” The brother of the de- 
ceased, as a citizen of New York City, was interrogated under 
commission, and we extract the following from his depositions: 
“Third interrogatory. Do you know whether or not said 
Frank H. Petitpain ever suffered from attacks of fits, or had 
tits? If you say that you do know, please state fully your 
knowledge on the subject. Say whether or not you have per- 
sonally seen him suffering from any attacks? If you say that 
Frank H. Petitpain suffered from any such attacks, say how 
frequently; and please state whether or not he suffered from 
any such attacks during the year 1897,” etc. The answer is as 
follows: * Yes; I know that he had them up to the time I left 
New Orleans to go to Europe, which was, I think, about 1894. 
While he was in Mexico, previous to going to New Orleans, he 
had them only occasionally. This was in the years 1885, 1886, 
or 1887. He was engaged as purser on one of the Morgan line 
boats, and on one occasion he went to Saunders’ Plantation, in 
St. Mary’s Parish. He had a difficulty with the son or nephew 
of the proprietor of the plantation about a certain bill of lad- 
ing. My brother thought the fellow was trying to trick him, 
and refused to sign the bills of lading or take the sugar, and 
as he turned to go he was shot. He recovered from that, but 
after that he had fits very frequently. I saw him have as many 
as 8, 10, or 15 a day when he was under treatment of Dr. Miles. 
After Dr. Miles’ death he was treated by another doctor,—I be- 
lieve, Dr. Bloom. He became better, and did not have them so 
often. This was between the years 1888 and 1894. At the 
time I lived in New Orleans,—I believe, March, 1894,—he had 
gone for three or four months without having any fits. Prior 
to that time, ever since he was wounded. in 1888, he had them 
every year, and very frequently throughout the year. I saw 
him again and again suffering from these attacks of fits. He 
was living at my house once, and had them there. For a time 
he was in the habit of carrying, sewed in the inside of his coat, 
a piece of linen, with instructions written thereon in indelible 
ink,—that, should a fit take him in a street car, to look in such 
a pocket, and they would find a vial of some medicine to give 
him. He was apt to be taken with these fits in any place.” 


This witness says that his brother was treated for these fits by 
VoL. XXIX.—18. 
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Dr. Miles and Dr. Bloom up to the time he left New Orleans, 
that he was treated in the Charity Hospital at New Orleans by 
Dr. Miles for the gunshot, that a year later he was taken to the 
Hotel Dieu, and that the bullet was extracted one year after he 
was wounded. Counsel for plaintiff makes the complaint that 
he was a willing witness, and had evidently given to the com- 
pany item of his information, so as to enable its counsel to pro- 
pound the foregoing interrogatories. He also insists that his 
statements are extravagant and unreasonable. On the con- 
trary, the statements of this witness are in some respects borne 
out by the statements of other witnesses, and by the certifi- 
cates from the Charity Hospital and the Hotel Dieu. 

The captain of the steamship Olympia, of the Oteri Line, was 
interrogated as a witness, and says that he knew Frank H. 
Petitpain, who was with him as purser on the steamship Rover 
in May and June of 1897 (that was only a month or two after 
the policy was issued); that he does not know whether or not 
he was subject to fits; but that he had an attack of fits once on 
board of his vessel, and he thinks it was in June, 1897. He 
states that upon his recovery from the attack he said that he 
had an attack about four or five years before. The witness 
says this was the only occasion he had tits while he was with 
him on the vessel. He says that he and the engineer held him 
for perhaps about 15 minutes; that he held him in his arms, 
and was assisted by the engineer, and, if they had not done so, 
he would have * knocked himself all to pieces; he would have 
torn himself up.” 

The foregoing is the substance of the parol testimony, and, in 
our opinion, it is diametrically opposed to several statements 
contained in the application of the assured. For instance, he 
was asked the question if he was then, or had he always been, in 
good health, and free from all ailments, diseases, weaknesses, 
and infirmities; and his answer is: * Yes; except vellow fever 
eight or nine years ago; but had no physician.” He was, 
again, asked the question if he had ever had any illness, local 
disease, injury, infirmity, disease, or ailment, or infirmity of 
any kind whatsoever; and his answer is: “No; except as 
above.” Again, he was asked the question, ‘How long since 
you consulted or were attended by a physician?” His answer 
is, “ Nine years ago.” When asked to state the name and ad- 
dress of such physician, his answer was “No physician.” 
Again, he was asked if he had ever been an inmate of any in- 
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firmary, sanitarium, or hospital—when, for what cause, etc.; 
and his answer was, “No.” In the face of these statements, 
we have that of the captain of a vessel of which he was purser, 
that he had a fit on board of a vessel in June, after the issuance 
of the policy in March; and the statement of a physician that 
he had been treated at the Hotel Dieu several years prior to his 
application. The proof shows clearly that he had been an in- 
mate of both the Charity Hospital and the Hotel Dieu on sev- 
eral occasions prior to his application, and that he had been 
therein treated for a gunshot wound, and that a bullet had 
been extracted by a physician attending at the Hotel Dieu, 
wherein he was a patient. The extracts made frem the appli- 
cation of the assured are to the effect that the assured war- 
ranted the answers and statements therein contained to be full, 
complete, and true, and that if any of said answers made were 
not full, complete, and true, then the policy issued thereon 
shall be null and void. It further shows that he agreed and 
warranted that all the foregoing answers written to the ques- 
tions therein contained are full, complete, correct, and true in 
every respect. In our view, argument is unnecessary, upon 
these facts, to demonstrate the violation of the warranty clause 
of the contract of insurance. The statements of the assured in 
answer to the questions propounded in the application are ab- 
solutely inconsistent and irreconcilable with the parol proof ad- 
duced on the trial. 

The instant case is quite similar in its facts to that of Weil 
vs. Insurance Co. (47 La. Ann., 1405), from which we make the 
following extract: “The theory of the defendant’s answer is 
that the application is the primary evidence, on the faith of 
which only the policy was issued to the insured, and that the 
validity and binding force of the policy necessarily depend 
upon the statements and representations which are made in 
the application. Upon this theory, the answer avers that the 
deceased made, in his application, certain statements and rep- 
resentations, and gave answers to certain questions pro- 
pounded to him in the course of his medical examination, 
which is made part of the application, concerning facts ‘then 
unknown to the defendant, but necessary and material to the 
defendant’s risk;’ and it further represents that ‘said state- 
ments were false and untrue,’ and that the truthfulness of 
same was ‘necessary and material to the defendant’s risk.’ 
Reiterated, the representations and statements alleged to be 
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untruthful are that he answered that he had never had any 
‘severe headaches, vertigo, fits, or any nervous or neuralgic 
trouble, whereas he had an attack of trigeminal neuralgia in 
May, 1893, for which he had been treated by a physician for 
the space of a week; an attack of vertigo or convulsions in 
October, 1893, for which he was similarly treated for a period 
of several days; and an attack of la grippe in November, 1893, 
for which he was similarly treated for a period of two weeks. 
That these different attacks of illness were by the deceased 
concealed frmo the medical examiner, and consequently not 
made known to the defendant at the time it issued the policy. 
And the further defense is predicated upon the fact that, when 
interrogated as to the name and residence of his physician, the 
deceased only gave the name of R. D. Randolph, whereas in 
truth and in fact he was attended by Dr. Smith Gordon, as well 
as by Dr. Randolph, during his attack in May, 1893, and was 
also examined and prescribed for by Dr. Rudolph Matas, of 
New Orleans, in May, 1893, at the suggestion of Dr. Randolph, 
of Alexandria. And in truth and fact he was attended by Dr. 
Gordon in September and October, 1893. It is not a point 
made in the answer that the death of the deceased resulted 
from an excepted cause in the risk of the defendant; but this 
testimony is pertinent to show the materiality of the informa- 
tion which was necessary that the defendant should have 
known in determining whether it would issue a policy, and in 
enabling the court to estimate the probable effect of the failure 
of the deceased to make known those facts to the defendant 
through the instrumentality of his medical examination.” In 
our view, the points made in this case are quite similar, and 
are sustained by proof even stronger than the evidence in that 
case. Upon a careful examination of the facts, and a large 
number of authorities bearing upon questions involved therein, 
our conclusions were stated to be as follows: “Applying the 
principles of law herein above related to the application of the 
insured, and to the policy of insurance issued by the company, 
there is in our mind no possible doubt that there was a breach 
of the warranty by the insured, on the faith of which the in- 
surer undertook the risk.” We are of opinion that the judge a 
quo decided the case correctly. Judgment affirmed. 
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COURT OF APPEALS OF COLORADO. 


EMPLOYERS’ LIABILITY ASSUR. CO., Liu1tTep, ) 
v8. 
MORRIS.* \ 


Where the company admits that a party was its State agent, and its witness 
testified that he was authorized to appoint, and did appoint, the plaintiff 
to solicit business and issue policies, the latter need not prove that he 
had such authority; it will be presumed that he had authority to contract 
for the compensation of such agents. 

Where in such case the contract was in writing, but contained nothing as to 
the compensation, parol evidence is admissible as the compensation 
agreed on. 

The local agent in such case ciaimed that his contract was exclusive and en- 
titled him to commissions on renewals of policies originally insured, and 
the evidence of the company tended to deny the exclusiveness, but not the 
right to renewal commissions, a finding that he was entitled to a renewal 
effected through the office of the State agent will not be disturbed. 


TeELLER, Oranoop & Moraan, for Appellant. 

J. H. McCorktez, for Appellee. 

BIssEt1, P. J. 

Henry O. Morris was appointed an agent for this liability com- 
pany on the 28th of June, 1893. During his agency he secured a 
policy from a smelting company in Pueblo, insuring their employes 
against accident, and the premium on the policy amounted to some 
$3,200. In August, 1894, this policy was renewed. Intermediate 
the issue of the original contract and the renewal, the business offi- 
cers and management of the company removed to Denver, and the 
matter of the renewal was conducted and concluded in the office of 
Harrison & Co., who were the State agents of the corporation, and 
by whom Morris was originally appointed. He demanded a pay- 
ment of his commission on the renewal policy, which was refused, 
and this action is brought to recover it. 

It is quite impossible to segregate the facts, and state them as an 
entirety, regardless of the legal propositions with which they are 
almost inseparably connected, and the arguments which we shall 
use in support of our various positions. Departing, then, from the 
usual course in the construction of the opinion, we will proceed to 
the first proposition to which we will direct our attention, which re- 
spects Morris’ agency. This is very much disputed, and the appel- 
lant has built up quite an argument on the proposition that an 
agency can exist only by agreement of parties, and, when in writ- 





* Decision rendered, Feb. 12, 1900. 
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ing, cannot be varied by parol proof; contending, also, that where- 
ever the contract of agency is in writing it alone must be resorted 
to for the purpose of determining its terms and conditions,—the 
obligations of the principal on the one hand, and the powers of the 
agent on the other. Wequite concede this isthe law. It has been 
too long settled to be the subject-matter of dispute, or to require the 
citation of authority to support it. So far as respects Morris’ rela- 
tion to the company, there was no opportunity for the application of 
these general rules of agency. This we gather from two circum- 
stances. The first is the condition of the pleadings and the admis- 
sions to be found in them, and the second from the evidence which 
the company produced at the trial. In his complaint the plaintiff 
averred that he was appointed the agent of the company through 
its managers and attorneys, Endicott & Macomber, and through 
its duly appointed State agents, Joseph H. Harrison & Co. He 
further averred that the company, through its duly authorized 
agents, agreed with the plaintiff that he should have the sole and 
exclusive right to solicit business and issue policies for the corpo- 
ration. These allegations, being undenied, would amount to aver- 
ments of authority and agency, both on the part of Morris and of 
Harrison & Co., sufficient to obviate the necessity for proof respect- 
ing either the appointment or the authority. This matter, however, 
is very much enlarged by the direct admissions in the answer, to 
the effect that the plaintiff was the duly authorized agent of the de- 
fendant, and when such he issued a policy of insurance to the Phila- 
delphia Smelting & Refining Company. The company further 
conceded that the policy issued in 1894 was but a renewal of the 
first, respecting which the company expressly admitted the plaintiff 
had received the commission to which he was entitled. Further 
than this, when the company came to make out its own case, it in- 
troduced the certificate of appointment which was Morris’ evidence 
of authority toact on behalf of the company, and it broadly gave him 
authority to receive proposals and issue policies of the corporation, 
subject to such instructions as might, from time to time, be given by 
the State agent or by its managers at Boston. From this certifi- 
cate we gather Morris’ appointment was regular, direct, broad, and 
ample, giving him abundant authority to solicit and issue policies, 
but subjecting him at the same time to whatever instructions the 
company might issue in regard to its business. Further than all 
this, the company put Harrison on the stand, and he testified that 
he was the State agent of the corporation for Colorado and Wyo- 
ming, having written authority to appoint local agents, and thereun- 
der he appointed Morris, the agent in Pueblo. It is thus evident 
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Morris possessed full authority to act on behalf of the company, and 
his agency was thoroughly established, not only by the undenied 
allegations of the complaint and the admissions of the answer, but 
by the company’s own testimony and the witness which it put on 
the stand. We have thus disposed of one question; that is, the one 
respecting Morris’ agency. 

We now come to another proposition, about which counsel are 
very strenuous, and that is the absence of authority in Harrison to 
appoint the agent and clothe him with due power. We are quite 
ready to concede it was part of the plaintiff's case to show Harri- 
son’s authority, and, inthe absence of proof of this power to make 
thecontract set out, he would not be entitled to recover. By bring- 
ing the suit, he assumed this burden, and must discharge it, in or- 
der to succeed. Itis probably true,and the defendant rested when 
the plaintiff did, the plaintiff had not then made out a case, and he 
could not have recovered. It is quite possible, however, for a de- 
fendant to aid the plaintiff in his proof, and in such case the plain- 
tiff cau as well succeed on the strength of the case as made by all 
the testimony as by that made by his own. As already suggested, 
the defendant produced the certificate of appointment, and there- 
from it appears there was no agreement or direction or contract 
with respect to Morris’ compensation. It was a naked appointment, 
with authority to solicit, subject to instructions. Further, when 
Harrison came on the stand he conceded his agency and his ap- 
pointment, the company proved it by him, and the instant they 
offered Harrison as a witness, and by him established that he had 
authority to appoint agents, this would bar any further contest re- 
specting the necessity for the plaintiff to prove Harrison’s author- 
ity to make the agreement on which the plaintiff relied. Having 
shown by their own evidence that Harrison was the State agent, 
with authority to appoint, and produced the appointment, which 
contained nothing on the subject of compensation, and left the 
whole matter open to instructions and directions, it necessarily fol- 
lowed the agent having authority to appoint must have authority to 
make some arrangement with reference to the compensation of the 
agent whom he appointed. It has been directly adjudged that the 
power to appoint, in the absence of a limitation on its terms, would 
include the power to fix the compensation. This we decided ina 
somewhat recent case: Insurance Co. vs. Lewis. Whether this 
presumption of authority to agree as to the compensation would 
always follow the proof of authority to appoint, where it was a part 
of the plaintiff’s case to show the authority, we need not necessarily 
determine, because from this record it is quite evident the com- 
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pany itself proved Harrison’s authority to do this thing. He had 
authority to appoint agents for Colorado and Wyoming. His au- 
thority was in writing, as he stated, but no objection was made to 
his evidence concerning it, and, having broadly stated the posses- 
sion of that authority, it was for the company to show the absence 
of power with reference to fixing the rate to be paid the agent, if 
they would get rid of the presumption which follows from the pos- 
session of authority to appoint, which does not otherwise appear. 
This being true, it simply remains to determine what the contract 
was, and whether the evidence concerning it was legitimate. 

At the oral argument it was suggested that the question asked 
the witness respecting the details of his contract was objected to 
and it was argued, the contract being in writing, no parol evidence 
of its contents could be given. We concede the law, but we do not 
concede the fact respecting the record. It is quite true, when the 
first questions were asked concerning it, they were objected to, 
but subsequently, as appears from the bill of exceptions, though 
it is not stated in the abstract, after these objections had been 
put and sustained a general query was put as to the party with 
whom the contract was made and the terms of it. Witness was 
asked to state what the contract was. To this inquiry there was 
no objection, and it is therefore unavailing for the plaintiff to urge 
that the evidence should not have been received without a basis, 
to wit, the proof of a written appointment, and the demonstration 
thereby that there was no provision in it respecting terms. The 
plaintiff was permitted, without objection to testify what the con- 
tract was. The company produced its own witness, and he testified 
respecting the contract and its terms, denying in toto what the 
plaintiff had said, except as to one very material item, which we 
shall refer to. When it came to the defendant’s case, it produced 
the appointment, and produced Harrison, and from the appoint- 
ment and Harrison’s evidence it clearly appears there was nothing 
in writing respecting the terms on which Morris was soliciting 
insurance, and nothing by which his compensation was to be 
measured and accepted. Since this is true, and the contract was 
silent about it, it necessarily follows, the matter having been left 
out of the writing, it may be made the subject of parol testimony. 
This makes the case wholly different from the one to which we 
have been referred, wherein there was a specific, definite, and 
written contract respecting the territory, and a distinct statement 
of the commissions which the agent was to receive. Herein there 
is nothing of the sort. We are compelled to resort to what was 
done by Harrison and Morris at the time of the appointment in 
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order to find out what commission he was entitled to and the 
terms of the engagement. The case was tried on a somewhat 
curious hypothesis, and was almost made to turn on the use of 
the word “exclusive” by Morris, and a denial and disagreement 
in that respect by Harrison. Morris gave evidence that the con- 
tract was that he was to receive 15 per cent commission on all 
business done in Pueblo by the company, and his agency was to 
be exclusive, which would entitle him, perhaps, under some cir- 
cumstances,—though this we do not decide,—to commissions on 
all policies which might be issued in the town. We do not state 
this to be the law, because there are many circumstances which 
we can conceive which would make it doubtful and inequitable, 
and which would compel the party to resort to an action in dam- 
ages, and not to an action for specific percentages on policies 
issued by other agents. However this may be, Morris further 
testified that it was agreed he should receive a commission on all 
renewals of policies which he had originally secured. It is a 
somewhat singular circumstance that, while Harrison denied the 
exclusiveness of his agency, he in no way denied that he was en- 
titled to his percentage on the renewals of the original policies. 
We resort to the bill of exceptions to determine this fact, it not 
appearing from the abstract, and we find Morris directly testified 
he was entitled to his percentage on the renewals, and Harrison 
in no manner disputed it. When we determine, as we do, that 
parol testimony was admissible to determine what the agreement 
was, and it appears that, whether you call it exclusive or other- 
wise, Morris was entitled to his percentage on the renewals of the 
policies which he had originally secured, and the verdict accords 
with it, we see no escape from the affirmance of the judgment. 
We are not entirely certain we should agree with the lower court in 
his opinion, and, like him, would have rendered a verdict for the 
defendant on the testimony offered. Whether this be right or 
wrong, the matter was submitted to a jury, which found with the 
plaintiff, and, unless some legal error inheres in the record which 
compels the reversal, we must necessarily affirm the judgment. 
As we read it, however, we are quite inclined to the opinion that 
the evidence, with reference to its extent and preponderance on 
the essential facts, coupled with the admissions found in the 
pleadings, is with the plaintiff. At all events, there is no such 
preponderance supporting the defendant’s case as entitles us to 
set the verdict aside because against the weight of evidence, or 
apparently rendered from passion and prejudice. 
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There are some other matters suggested in the briefs of counsel 
which possibly we would have noticed had they been insisted on 
during the oral argument. We do not regard them as of any 
significance or importance, nor do we think any one of them or 
all put together constitute reversible error, and, under these 
circumstances, we may be excused from taking the time essential 
to the formulation of an answer to them. There are no errors in 
the record of sufficient weight to affect the validity of the judg- 
ment, which will accordingly be affirmed. Affirmed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS 


KNOWLTON, Artt’y-GEN., 
v8. 


EQUITABLE ACC. ASS’N.* 


An accident policy insured in specific sums, so much for loss of time, so much 
for loss of a hand, so much for death, etc. 


Held, That an accident which rendered death theoretically certain did not 
cause a claim for death to accrue until death actually happened. 


Held, That where such death had not occurred at the time of filing claims 
with the receiver of the company, only claims for disability had accrued. 


J. H. Appreron, for Petitioner. 

Hesse_tinE & Hessevtine, for Defendant. 

Homes, C. J. 

It may be assumed that the time when the bill was filed; viz., 
August 9, 1898, is the time at which the claims must have ac- 
crued, in order to come within St. 1890, ¢. 421, § 14: Attorney- 
General vs. Massachusetts Benefit Life Ass'n, 171 Mass., 193, 
194. 

1. At that time the accident had happened which resulted in 
the death of West, and it is contended that the claim had ac- 
crued, although the death did not occur until August 31st. It 
is argued that the insurance is “against bodily injuries;” that 
the liability arose with the injury, and that all that happened 
afterwards was simply the inevitable process of mechanical 
cause and effect, as theoretically certain from the beginning as 
an eclipse,—conditions of an action perhaps, but not of lia- 





* Decision rendered, Jan. 4, 1900. 
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bility. We are unable to agree to the argument. The contract 
is not a general undertaking to pay for bodily injuries, not- 
withstanding the introductory words. It is only an insurance 
against them “in the manner following;” namely, an undertak- 
ing to pay so much for loss of time on certain conditions, so 
much for loss of a hand, so much for death, ete. The time or 
the hand must be lost, or the death must have happened, before 
the company’s obligation to pay arises. That it is theoreti- 
cally certain to happen is not enough, either by the words of 
the policy or the reason of the thing. If theoretic certainty 
were enough, the same reasoning might regard the claim as ac- 
crued from the making of the policy, or, if we reject free will, 
from the beginning of the world. The law does not trouble 
itself very much with such philosophic difficulties. The prac- 
tical uncertainty arising from the ignorance of men is enough 
to be uncertainty in its eves. A policy of insurance or a wager 
is good, so far as this objection goes, upon a future event de- 
pending upon purely mechanical sequences, or, for the matter 
of that, upon a fact in the past. Striking a mortal blow does 
not get its character at common law as murder or otherwise, 
until the death has happened within or beyond the year and 
day: 4 Bl. Comm., 197, 198. If the theoretic certainty of the 
event gave character to the act, the length of time before it 
came to pass would make no difference. No claim had accrued 
for the death of West on August 9th, because he had not died 
on that day, and it was not legally certain that he would die 
because of his accident, supposing that that would have been 
enough, which the decisions indicate that it would not have 
been. See People vs. Commercial Alliance Life Ins. Co., 154 N. 
Y., 95; Mayer vs. Attorney-General, 32 N. J. Eq., 815, 823; in 
re Educational Endowment Ass’n, 56 Minn., 171. 

2. On the principle and analogy above stated, we are of opin- 
ion that the claims for disability have accrued only to the time 
of the filing of the bill. A claim of this sort does not accrue as 
a whole. It is not one from the beginning. See May vs. City 
of Gloucester (Mass.). Decree accordingly. 
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SUPREME COURT OF NEW HAMPSHIRE. 


DELOUCHE 
v8. 


METROPOLITAN LIFE INS. CO.* 


Policies were taken out by the wife for her benefit on the life of her husband 
without his knowledge. A by-law of the company made such insurance 
void. The application purporting to be by the party whose life was in- 
sured warranted the statements true. The wife was ignorant and could 
not read and was misled by the representations of the agent. On dis- 
covering the facts she demanded a return of the premiums. 


Held, That she was not bound to continue the contract and was entitled to 
recover the equitable value of the policies. She was not obligated to 
accept a paid-up policy for a smaller amount than the original sum in- 
sured, nor an offer by the company to reinstate the policy. 


Ferxer & Gunnison, for Plaintiff. 
Burnuam, Brown & Warren, for Defendant. 
WALLACE, J. 

Both the plaintiff and the defendants were deceived by the fraud- 
ulent conduct of the defendants’ agent. By his fraud, the plaintiff, 
an ignorant person, who was unable to read or write, was induced 
to procure the policies of insurance upon the life of her husband 
without his knowledge, which were void by the express terms of 
one of the company’s by-laws, to which the contracts were made 
subject. For some time she continued to pay the premiums as 
they became due upon the policies, believing them to be good. By 
the same means the defendants were also induced to enter into con- 
tracts which their by-laws expressly prohibited, and which, but for 
the wrongful act of their agent, they would not have made. 
Although the defendants did not authorize or know of the fraud of 
their agent in procuring the contracts of insurance, yet they cannot 
claim and enjoy the benefits they have received under them without 
making themselves parties to the fraud, and without being charge- 
able with its legal consequences. There being no fraud imputed to 
the plaintiff, the defendants were chargeable with their agent’s 
knowledge of the situation, and were bound by his acts. The 
policies issued through his instrumentality were valid and subsist- 
ing contracts as against the company and in favor of the assured, 
who innocently relied upon the agent’s representations. But the 


* Decision rendered, July 28, 1899. 
The facts sufficiently appear in the Syllabus.—({Ep. Ins. L. J. 
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plaintiff was not bound to continue the contracts after she learned 
of the fraudulent means by which they were procured, and thus 
subject herself to the risks of an expensive and uncertain lawsuit in 
regard to them. She had the right, upon the discovery of the 
fraud, to rescind the contracts: Bank vs. Gregg, 14 N. H., 331; a 
Presby vs. Parker, 56 N. H., 409; McDonald vs. Insurance Co., 68 q 
N. H., 4; Insurance Co. vs. Fletcher, 117 U. S., 519, Ct. 837, 29 L. Ed., 8 
934. By demanding of the defendants the return of the money £ 
paid when she learned of the fraud, and by bringing suit for its HY 

* 









recovery, she seasonably rescinded the contracts, and thereby be- 
came entitled to recover the amount of the premiums she had paid, 
less the value of the insurance enjoyed by her during the existence 
of the contracts, with interest from the time of the rescission. She 
is entitled to the equitable value of the policies: McDonald vs. In- y 
surance Co., supra. The plaintiff was not obliged to accept the 
defendants’ offer to give her a paid-up policy for a part of the 
amount of the original policies, and less than the amount of the } 
premiums paid, as this was, in effect, an attempt on the part of the ; 
defendants to substitute a different contract from the one which the : 
parties had made. Neither was she obliged to accept the defend- 
ants’ offer to reinstate the insurance, made after she had properly 
exercised her right of rescinding the contracts, and brought suit to 
recover the premiums paid by her. The delivery of the policies 
into court by the plaintiff was seasonably made: Bank vs. Gregg, 
supra; Presby vs. Parker, supra; Wiswall vs. Harriman, 62 N. H., a 
671. Case discharged. ; 
Young, J., did not sit. The others concurred. e 
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Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where for special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, and are 
not intended as digests, nor for citation. 


Dovuste AssessMENT CoNSTRUED. 

In the case of Newton vs. Northern Mutual Relief Associa- 
tion, decided by the Supreme Court of Rhode Island, November 
15, 1899, the laws of the association provided “If the amount 
received from the last assessment paid prior to said death is less 
than two thousand dollars, the beneficiary of a member of the 
first rate shall not receive more than the amount of said assess- 
ments;” also, that when the benefit fund is less than $2,000 an 
assessment shall be ordered, “and, if the amount of one assess- 
ment is not sufficient to pay all claims reported at the date of 
the call, a double assessment may be made, but not over two 
assessments shall be called during any one month.” 

It was held that this did not authorize a double assessment 
to be applied to a single death, but simply to call in what was 
unpaid on the last assessment, and add another. 


AssIGNMENT.—Watver oF By-Laws By BenevoLent Association. 
In the case of Swedish Mission Society of Minneapolis vs. 
Lawrence et al., decided by the Supreme Court of Minnesota, 


Feb. 7, 1900, the following syllabus was furnished by the 
court :— 


“Plaintiff, N., and appellant entered into a triplicate agree- 
ment whereby a certificate of membership of $2,000 was to 
be taken upon the life of N. in the Minnesota Scandinavian 
Relief Association, $1,000 of which was to be payable to 
plaintiff and $1,000 to appellant. In the same instrument 
appellant assigned all her interest to plaintiff, and plaintiff 
agreed to pay all assessments upon the certificate, and to 
properly care for N. during his natural life. The by-laws of 
the relief association provided against an assignment of 
more than one-half of the amount insured. The certificate 
was issued and made payable, under said agreement, to plain- 
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tiff. Held, (1) Such a by-law may be waived by the associa- 
tion for the benefit of those contracting with it. (2) Appel- 
lant having contracted with reference to such by-law, and 
for the purpose of avoiding it, is not, as heir of N., entitled to 
any part of the money due on the certificate.” 7 







Benevotent AssociaTion.— RELATIONSHIP OF BENEFICIARY. 
In the case of Gruber vs. Grand Lodge A. O. U. A., decided 
by the Supreme Court of Minnesota, Feb. 2, 1900, the following 
syllabus was furnished by the court :— 


*M. became a member of defendant, an unincorporated as- 
sociation, and received a certificate, in which it was stated 
that he was entitied to all of the rights and privileges of 
mentbership, and ‘to $2,000 of the beneficiary fund at his 
death, to be paid to his cousin,’ G., this plaintiff. M. died 
more than five years afterwards, having remained a member 
in yood standing, paying all assessments made against him 
on account of the beneficiary fund. G. was not a cousin of 
the deceased, nur was he related to him in any manner. The 
association refused to pay solely for that reason. Its arti- 
cles provided that, in case of the death of a member, moneys 
due on the certificate should be paid ‘ to the person and in 
the order hereinafter named, and not otherwise: * * * 
(1) To the person designated in the certificate, when desig- 
nated by name, and a person related to the deceased, or a 
member of his family, or dependent upon him. (2) Where 
such person is not living at the time of payment, in such case: 
First, to the wife and children of the deceased, share and 
share alike; second, to the wife of the deceased; third, to his 
father and mother, share and share alike; fourth, to the 
surviving father or mother; fifth, to the brothers and sisters 
of the deceased, share and share alike, or their living issue, 
according to the right of representation; sixth, to the sur- 
viving brother or sister, if no issue of other brothers or sis- 
ters is living; seventh, to the next of kin of the deceased, ac- 
cording to the statute of distributions of the State of 
Minnesota; and to no other persons whomsoever.’ There 
was no express provision of the articles which prohibited G. 
from being designated as a beneficiary. Held, That the pro- 
visions above quoted as to the order of payment were not a 
limitation of the power of the association, so as to prevent it 
from recognizing G. as a properly designated beneficiary, in 
the absence of fraud, and there being no question of public 
policy involved. 

“When an association of this character voluntarily, and 
in the absence of fraud, issues a certificate in which a bene- 
ficiary is designated by name, said person not being ex- 
pressly prohibited from being named as sole beneficiary in 
the articles or by-laws, and there being no question of public 
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policy involved, and thereafter and for a term of years col- 
lects and receives the amounts assessed against the member 
on account of death claims made against the beneficiary 
fund, it will not be allowed to defeat recovery on the certifi- 
cate upon the ground that the beneficiary could not be named 
as such and, therefore, the certificate was ultra vires.” 


PriviLeGED CoMMUNICATIONS. 

Under the statutes of Iowa the physician of one insured in a 
benevolent society cannot testify as to communications with 
him regarding his health in a suit between beneficiary, nor can 
a wife testify as to any communications, according to the deci- 
sion of the Supreme Court of Iowa, in the case of Shuman vs. 
Supreme Lodge Knights of Honor, decided Feb. 1, 1900. 


Rieguts or Crepirors. 

In the matter of Schaefer’s Estate, decided by the Supreme 
Court of Pennsylvania, Jan. 29, 1900, the insured had taken out 
a policy in favor of his brother, whom he calls in a note a trus- 
tee, and requests from the proceeds to pay certain creditors. 
He afterwards proved insolvent. It was held that the general 
creditors had no claims as against those preferred, unless it 
were against the estate, for the premiums paid. It was never 
the property of the insolvent, and not an assignment in viola- 
tion of the statute against assignments to preferred creditors. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


FirtH CIRCUIT. A 




















MANHATTAN LIFE INS. CO. 4 
vs. ¥ 

4 

HENNESSY.* a 

‘ 

An insurable interest by the assignee at the time of assignment is sufficient 4 
to support a recovery on a policy though it subsequently ceased. i 
Such interest by a creditor is not ended by his participation in the benefits vi 
of a general assignment by the insured, conditioned on all participants. : 
accepting their dividends in full settlement of claims, where such divi- g 
dends are not actually full payments. y 
Where in such case the dividends did not equal the claim, and the unpaid t 
portion was greater than the amount of the policies assigned as collateral y 
and on which the premiums were paid by the creditor, and the debtor ii 
made no attempt to reclaim the policies, but simply notified the company ; 

to cancel, but the company continued to receive the premiums and finally t 
paid the claims to the assignee, no recovery could be had against the « 
company by the debtor’s estate, which could only assert any claim for yy 

the excess of the amount paid above the premiums against the assignee. 44 

} 

Statement of facts by SHexsy, J. # 

This is a suit by Ellen Hennessy, of the State of Texas, 5 
against the Manhattan Life Insurance Company, incorporated ‘ 
under the laws of the State of New York, for $9,000, being the ; 
amount of two insurance policies on the life of Patrick H. 4 
Hennessy, deceased. The Manhattan Life Ins. Co. issued one t 





of the policies on April 1, 1872, for $5,000, and the other on 5 












January 23, 1874, for $4,000. Each policy was payable to the % 
“said assured, his executors, administrators, or assigns, within i 
ninety days after due notice and satisfactory evidence of the vi 
death of the said Patrick H. Hennessy.” Patrick H. Hennessy 
and M. P. Hennessy were partners in business, in Texas, under # 
the firm name of P. H. Hennessy & Bro. This firm owed the ‘ 
J. L. Mott Iron Works, a corporation chartered under the laws : 
of the State of New York, about $42,000, for which debt each ; 
member of the firm was individually liable. Patrick H. Hen- 4 
nessy assigned one of these policies as follows :— i 
“The State of Texas, County of Galveston. } 


“Know all men by these presents, that whereas, the Man- 
hattan Life Ins. Co., of the city of New York, State of New # 
York, has heretofore; to wit, for value received, issued to me 
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their policy of insurance in writing, bearing date April 1, A. 
ID). 1872, whereby they insured my life in the sum of $5,000: 
Now I, Patrick H. Hennessy, of the city and county of Gal- 
veston, State of Texas, for and in consideration of my in- 
debtedness to the J. L. Mott Iron Works, of the city of New 
York, State of New York, have sold, assigned, transferred, 
and set over, and by these presents do sell, assign, transfer, 
and set over, unto the said J. L. Mott Iron Works, all my 
right, title, and interest in and to the said policy of insur- 
ance, and all sum and sums of money, interest, benefit, and 
advantage whatsoever now due, or hereafter to arise, or to be 
had or made, by virtue thereof; to have and to hold the same 
unto the said J. L. Mott Iron Works, executors, administra- 
tors, and assigns, forever, as collateral security to the said 
J. L. Mott Iron Works. Witness my hand and the use of 
scroll for seal, at the city of Galveston, this April 13, A. D. 
1872. P. H. Hennessy. [L.8.]” 
The other one he assigned in these words :— 

“The State of Texas, County of Galveston. 

“For value received I, the undersigned, having a policy on 
my life in the Manhattan Life Ins. Co., of New York, said 
policy being numbered 36,943, dated January 23, A. D. 1874, 
for the term of life from that date, for the amount of $4,000, 
annual premium $120.64, do hereby grant and transfer all 
my right, title, and interest in and to the same unto the J. L. 
Mott Iron Works of New York, and their assigns and suc- 
cessors. Witness my hand and scroll for seal this April 17, 
A.D. 1874. P. H. Hennessy. [L.8.]” 


Both assignments were duly acknowledged by Patrick H. 
Hennessy before William R. Johnson, notary public for Gal- 
veston County, Tex. Both policies were delivered to the J. L. 
Mott Iron Works, and remained in its possession. Due notice 
of each of these assignments of the policies was given by the 
said Patrick H. Hennessy to the Manhattan Life Ins. Co., which 
assented to the assignments. The firm of P. H. Hennessy & 
Bro., on August 23, 1875, executed a general assignment, which 
states “that it conveys all the property of the firm and its mem- 
bers not exempt by law.” In this instrument the debt to the 
J. L. Mott Iron Works is estimated at over $42,000 principal. 
This assignment provides that the proceeds shall be distribu- 
ted pro rata by the assignee to all the creditors who shall ac- 
cept this assignment and sign a release in full of all claims and 
demands against the firm of P. H. Hennessy & Bro., and to 
those only. On November 1, 1875, the J. L. Mott Iron Works 
proved their claim with the assignee for $48,309, principal and 
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interest, and received a dividend thereon on November 11, 1875, 
of 7 per cent, $3,381.63, and another and final dividend on 
March 22, 1876, of 33 per cent, $1,811.58; leaving unpaid $43,- 
115.79. On the policy for $5,000 the J. L. Mott Iron Works 
paid the annual premiums from April 1, 1876, to April 1, 1896, 
amounting in the aggregate to $2,388.75. On the policy for 
$4,000 the J. L. Mott Iron Works paid the annual premiums 
from January 23, 1876, to January 23, 1897, amounting in the 
aggregate 10 $2,156.07. Previous to these payments the pre- 
miums on the policies were paid by Patrick H. Hennessy. On 
January 18, 1879, Patrick H. Hennessy wrote to the Manhattan 
Life Ins. Co., stating that he was informed that the J. L. Mott 
Iron Works was keeping up the policies on his life “ given them 
to secure the indebtedness to them of the late firm of P. H. 
Hennessy & Bro.,” and that this firm was dissolved on August 
25, 1875. Hennessy, in his letter, adds:— 

“The assignment referred to provided that the creditors 
accepting it should take the property specified therein, and 
therefor give a discharge from all indebtedness. The J. L. 
Mott Iron Works accepted the assignment, received their pro 
rata under it, and thereby any further claim of theirs be- 
came canceled. They took the property for their claim, and 
their claim was thereby satisfied. This communication is to 
notify you of the facts as stated, and to demand, as the J. L. 
Mott Iron Works hold no insurable interest in my life, that 
the policies on my life in your company in their favor, or if 
assigned by them to others, be canceled, and rendered null 
and void.” 

Patrick H. Hennessy made his last will on December 19, 1890. 
He gave all his property to his wife. He mentioned in the will 
that he had made provision for his children by a policy in the 
Etna Life Ins. Co., but the policies involved in this litigation 
are not mentioned. His wife is made sole executrix. Patrick 
H. Hennessy died on February 18, 1897. The Manhattan Life 
Ins. Co. was notified by the J. L. Mott Iron Works that it 
claimed the amount of the two policies as the assignee of Pat- 
rick H. Hennessy, and it also had notice that Ellen Hennessy 
claimed the policies as the executrix and sole legatee of her 
husband, Patrick H. Hennessy. In the course of the corre- 
spondence that ensued, the Manhattan Life Ins. Co., on March 
11, 1897, wrote to the attorneys of Mrs. Ellen Hennessy as fol- 
lows :-— 

“We also beg to notify you that the papers on file in the 
office of this company indicate that the J. L. Mott Iron Works, 
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of this city [New York], as the assignee of both policies, is 
entitled to payment thereof when by the terms thereof the 
payment is due; namely, ninety days after receipt of proof of 
loss; to wit, May 30 next. The company desires to make 
payment of the policies upon their due date upon the sur- 
render of the policies with satisfactory proof of ownership by 
the lawful claimant.” 

On May 11, 1897, the Manhattan Life Ins. Co. wrote to the 

same attorneys :— 

“As the whole of the proceeds of both policies is claimed 
by adverse claimants, Mrs. Ellen Hennessy, as executrix and 
wife, and by the J. L. Mott Iron Works, and [as] this com- 
pany stands indifferent between the parties, we would be 
glad to have an opportunity to pay the money into court, that 
the respective rights of the claimants may be adjudicated.” 
After the death of Patrick H. Hennessy, the J. L. Mott Iron 

Works and Ellen Hennessy each made due proof of loss on the 
two policies. The Manhattan Life Ins. Co. paid the amount of 
the two policies, when they became due, to the J. L. Mott Iron 
Works on the surrender of the policies and the assignments of 
them. Ellen Hennessy sued the Manhattan Life Ins. Co. for 
the amount of the two policies. She claims to be the owner of 
them as legatee and as executrix of Patrick H. Hennessy. The 
Manhattan Life Ins. Co. for defense, denied her ownership, and 
pleaded the payment to the J. L. Mott Iron Works. The court 
instructed the jury to find for the plaintiff, Ellen Hennessy, for 
the full amount of both policies, $9,000, with interest from May 
30, 1897, and the defendant, the Manhattan Life Ins. Co., duly 
excepted. The jury rendered the verdict as directed, and judg- 
ment was entered on it, and the Manhattan Life Ins. Co. sued 
out a writ of error to review the decision in this court. It is 
assigned as error that the court directed a verdict for the 
plaintiff. 
Before Pardee, McCormick, and Shelby, Circuit Judges. 


Grorce E. Mann and Epaar H. Farrar (B. F. Jonas and E. B. 
Kruttschnitt on the brief), for Plaintiff in Error. 

F. Cuas. Hume (S. 8. Hanscom, John Lovejoy, Alexander Samp- 
son, and M. L. Malevinski on the brief), for Defendant in Error. 


Suetpy, C. J. (after stating the case as above). 
An insurance policy is a chose in action, and, if without re- 
strictive words, is assignable under the general principles of 
law. The policies in question here are assignable by their 
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terms, because the underwriter has contracted with and prom- 
ised to pay the “assured, his executors, administrators, and 
assigns.” It was in the contemplation of the parties to the 
contract that it might be assigned, and in that event the ex- 
press contract is to pay the amount of the policies to the 
assignee. This would not, of course, authorize an assignment, 
or make one valid that was against public policy and in conflict 
with principles opposed to wagering or speculative insurance. 
To make the assignment invulnerable to proper attack, the 
assignee must have an insurable interest in the life of the in- 
sured. The J. L. Mott Iron Works was a creditor of Patrick 
H. Hennessy to the amount of $42,000 when the policies were 
assigned to it. The policies in the aggregate amounted to only 
$9,000. Unquestionably, the creditor has an insurable interest 
in the life of his debtor to the amount of his debt. As the 
creditor himself may insure the life of his debtor, he can, on the 
same principle, accept an assignment of a policy on his life. 
The assignments of these policies, therefore, were not, at their 
inception, open to the objection that the transaction was 
against public policy. 

No question is raised as to the insurable interest of the J. L. 
Mott Iron Works in the life of Patrick H. Hennessy at the time 
of the assignment of the policies, but it is claimed that it had 
no insurable interest at the date of Hennessy’s death. If it be 
assumed that the debt of Hennessy had been discharged or re- 
leased by the acceptance by the J. L. Mott Iron Works of the 
benefit of the general assignment, would that affect the deci- 
sion of this case? The doctrine once prevailed in England 
thai in life as well as in tire and marine insurance, there must 
be an insurable interest at the time of the loss as well as at the 
time of the insurance to support the policy: Godsall vs. Bol- 
dero, 9 East, 72. But the later English cases hold that this 
rule is not good as applicable to life policies. The English rule 
now is that, if the insurable interest in the life existed at the 
time of the insurance, the contract is valid, and enforceable, 
even if there was no interest at the time of the loss: Dalby vs. 
Assurance Co., 15 C. B., 365; May, Ins. (8d Ed.), § 115. In this 
country there is much conflict in the cases on this point, many 
of them refusing to adopt the later English rule: May, Ins. (3d 
Ed.), § 117. Justice seems to favor the view that the policy is 
good if an insurable interest existed when the contract of in- 
surance was made, because otherwise, in cases like the one 
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here under consideration, actual loss would result to the holder 
of the policy without fault on his part. If the debt of Hen- 
nessy to the J. L. Mott Iron Works had been paid, as claimed, 
there is no pretense that the premiums paid by the latter to 
the insurance company have ever been returned. The sum of 
the premiums would be a complete loss if the assignment of 
the policy is to lose all validity by the payment of the debt. 
Justice could only be reached by permitting a recovery by the 
assignee on the policy, so that he could be indemnified for the 
premiums paid by him. As to what claim the representatives 
of the insured would have on the fund in excess of the premi- 
ums, the debt having been paid, is not a question in this case. 
If the debt were in fact paid, the premiums not having been re- 
turned, the assignment would stand to secure the assignee for 
this outlay. The assignment, in that event, would at least be a 
designation by the insured of a person to receive the amount of 
the policy from the insurance company: Warnock vs. Davis, 
104 U. S., 775, 781. The assignee could retain what was due 
him, but would be liable to account to the representatives of 
the insured for the remainder: Page vs. Burnstine, 102 U. S., 
664. In Insurance Co. vs. Bailey (13 Wall., 616, 619), there is 
an approval of the later English doctrine. After stating that, 
to recover in fire and marine insurance, the insured must have 
had an interest in the property at the time of the loss, the court 
said :— 

“Life insurances have sometimes been construed in the same 
way, but the better opinion is that the decided cases which pro- 
ceed upon the ground that the insured must necessarily have 
some pecuniary interest in the life of the cestui que vie are 
founded in an erroneous view of the nature of the contract; 
that the contract of life insurance is not necessarily one merely 
of indemnity for a pecuniary loss, as in marine and fire policies; 
that it is sufficient to show that the policy is not invalid as ¢ 
wager policy, if it appear that the relation whether of con- 
sanguinity or of affinity, was such between the person whose 
life was insured and the beneficiary named in the policy as 
warrants the conclusion that the beneficiary had an interest, 
whether pecuniary or arising from dependence or natural affec- 
tion, in the life of the person insured.” 

The court adds the following :— 

“Tnsurers in such a policy contract to pay a certain sum, 
in the event therein specified, in consideration of the payment 
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of the stipulated premium or premiums, and it is enough to 
entitle the insured to recover if it appear that the stipulated 
event has happened, and that the party effecting the policy 
had an insurable interest, such as is described, in the life of 
the person insured at the inception of the contract, as the 
contract is not merely for an indemnity, as in marine and fire 
policies.” 

In Insurance Co. vs. Schaefer (94 U. S., 457) the case of Dalby 
vs. Assurance Co., supra, is cited with approval. The court 
said :— 

“But supposing a fair and proper insurable interest of what- 
ever kind, to exist at the time of taking out the policy, and that 
it be taken out in good faith, the object and purpose of the rule 
which condemns wager policies is sufficiently attained; and 
there is then no good reason why the contract should not be 
carried out according to its terms. * * * In our judgment, 
a life policy, originally valid, does not cease to be so by the ces- 
sation of the assured party’s interest in the life insured.” 

These expressions of the Supreme Court seem very pertinent 
to the question here examined, but neither case on the facts 
was exactly in point. In each case the insurable interest in- 
volved depended on the relationship between the insured and 
the beneficiary in the policy, but did not involve a question of 
debtor and creditor. The principles stated, however, sustain 
the view that an insurable interest existing at the time of the 
issuance of the policy is sufficient to sustain the contract. In 
Crotty vs. Insurance Co. (144 U. S., 621, 624) the policy sued on 
was made payable to a named creditor if living, and if he 
should die, to the executors, administrators, or assigns of the 
insured. Suit on the policy was brought by the creditor, al- 
leging in his declaration the existence of the debt at the time 
of insurance and at the time of loss. The court held that to 
recover he must prove the continuance of the relation of debtor 
and creditor and the amount of the debt. In the course of the 
opinion the court said :— 

“Tf a policy of insurance be taken out by a debtor on his own 
life, naming a creditor as beneficiary, or with a subsequent as- 
signment to a creditor, the general doctrine is that on payment 
of the debt the creditor loses all interest therein, and the policy 
becomes one for the benefit of the insured, and collectible by his 
executors or administrators. * * * But whatever doubts may ex- 
ist as to the law applicable to such cases, or the rights of action 
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on such a policy, the plaintiff in this case put his own construc- 
tion on the contract, and tendered an issue which was accepted 
by the company. He alleged that he was a creditor at the time 
of the contract and at the time of the death. Upon the issue 
thus presented the case went to trial. The promise of the policy 
is to pay to Michael Crotty, his creditor, if living; and it is con- 
tended that this is an admission on the part of the company 
sufficient to justify a verdict against it. If an admission at all, 
it is good only as an admission of the date at which it was 
made; to wit, the date of the policy. The relation of debtor 
and creditor is not a permanent one, like that of parent and 
child, but one which may vary from day to day, changing both 
in fact and amount, according to the successive business trans- 
actions between the parties.” 

In the case last quoted the policy was made payable onits face 
to Michael Crotty, his creditor, if living, and, if he should die, 
then to the executors, administrators, or assigns of the insured. 
On the trial no evidence was furnished of the plaintiff’s interest 
in the policy except the policy itself. There was no evidence 
that the creditor had paid any premiums on the policy, or that 
the debt equaled in its sum the amount of the policy, or that 
the debt, in fact, ever existed. The creditor suing on the policy 
alleged the existence of the debt at the time of the contract and 
at the time of the death. Issue was joined on these allega- 
tions, and the plaintiff failed for want of evidence. We do not 
find in the result of this case any departure from the doctrine 
of Dalby vs. Assurance Co., supra, which was previously cited 
with approval by the Supreme Court. 

In the present case the assignment of the policies was made 
in good faith. The assignee’s claim against Hennessy was 
much greater than the amount of the policies. The policies 
were delivered to the assignee. The underwriter was notified 
and assented. The assignee paid the annual premiums for a 
period of 20 vears, paying in the aggregate $4,544.82. The as- 
sured, claiming that his debt to the assignee was discharged 
by. law (it certainly had not been paid in fact), asserted no in- 
terest in the policy, but demanded its cancellation. The un- 
derwriter continued to receive the premiums from the assignee. 
On the death of the insured the assignee proved loss, and 
offered to deliver the assignments and policies on payment of 
the policies. On these facts the underwriter could surely be 
forced by suit to pay the assignee. The insurance company 
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had agreed to pay him, and had received annual premiums for 
a number of years, paid on the faith of this agreement. In 
such case the law will enforce payment to the assignee, and, if 
others have equitable claims,—a question not for decision here, 
—they must be asserted in a suit to which the assignee is a 
party: Smith vs. Insurance Co., 4 Dill., 353; Insurance Co. vs. 
Flack, 3 Md., 341; Cheeves vs. Anders, 87 Tex., 287; 2 May, 
Ins. (3d Ed.), § 459d; Insurance Co. vs. Armstrong, 117 U. S., 
591; Investment Co. vs. Baum, 29 Ind., 236; Swick vs. Insur- 
ance Co., 2 Dill., 160. The decisions of the New York Court of 
Appeals are to the effect that the assignee of the policy can col- 
lect and hold the proceeds even when he never had an insurable 
interest in the life of the insured: St. John vs. Insurance Co., 
13 N. Y., 31; Olmsted vs. Keyes, 85 N. Y., 593. But the Su- 
preme Court does not approve this doctrine. The rule estab- 
lished by the latter court is that the assignee must have an in- 
surable interest. His position must be such that the policy 
could have been legally issued payable to him: Warnock vs. 
Davis, 104 U. S., 775-782. On the undisputed facts we think 
that the assignee of these policies could have collected them by 
suit against the insurance company. The law that would en- 
force the payment to the assignee would be unjust and illogical 
if it failed to protect the insurance company in such payment 
against the claim of the assignor. The insurer has made no 
promise to pay twice. The appellee does not claim that the 
debt of Hennessy to the J. L. Mott Iron Works was actually 
paid. It is claimed that the acceptance by the latter of the 
benefit of the general assignment was equivalent to payment. 
This general assignment was executed on August 23, 1875. 
The J. L. Mott Iron Works proved its debt, amounting to $48,- 
309, and received dividends on the same on November 11, 1875, 
of $3,381.63, and on March 2, 1876, $1,811.63. This left due on 
the debt $43,115.79. But the deed of assignment provided that 
those who accepted the benefit of it should release their claims 
in full. The validity of State laws permitting assignments on 
such terms is recognized: Livermore vs. Jenckes, 21 How., 
126,144. But, in the absence of statutory provision, it is a rule 
of the common law that the payment of a less sum at the time 
and place where a greater undisputed sum is due is not a satis- 
faction of the greater sum, even though accepted as such, be- 
cause there is no consideration for giving up the rest. In the 
absence of a statute to the contrary, this rule prevails in Texas: 
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Lanes vs. Squyres, 45 Tex., 382, 385; Bennett vs. Butterworth, 
11 How., 669, 674. No Texas statute is called to our attention 
prior to the law of March 24, 1879, which is subsequent to the 
date of the assignment and the receipt of the dividends: Cun- 
ningham vs. Norton, 125 U. 8., 77, 81. This statute could not 
affect the transactions here considered. But such statutes, 
when applicable, serve only as a defense when pleaded. Their 
application does not constitute payment in the full sense. The 
equitable obligation of the debtor to the creditor would not be 
discharged. Even after discharge in bankruptcy, there re- 
mains a moral obligation to pay the debt that will sustain a 
new promise of the bankrupt. The fact that the debtor may be 
armed with a legal defense against the creditor does not de- 
stroy the insurable interest of the latter in the life of the for- 
mer. The debtor may be an infant, and yet the fact that the 
plea of infancy might be interposed would not make the life 
policy in favor of his creditor void: 1 May, Ins. (3d Ed.), § 108. 
If the debt be barred by the statute of limitations, it neverthe- 
less constitutes an insurable interest: Rawls vs. Insurance 
Co., 27 N. Y., 282; 1 May, Ins. (8d Ed.), § 108. 

The undisputed facts in the present case show that the J. L. 
Mott Iron Works had a continuing insurable interest in the 
life of Hennessy. Payment of the amount of the policies to the 
J. L. Mott Iron Works was, we think, a valid defense to this 
action. The Circuit Court erred in directing a verdict for the 
plaintiff. The jury should have been directed to find for the 
defendant. The judgment of the Circuit Court is reversed, and 
the cause remanded. 





1900.] Jowa Life Ins. Co. vs. Eastern Mut. Life Ins. Co. 299 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


IOWA LIFE INS. CO. 
vs. 
EASTERN MUT. LIFE INS. CO.* 


The defendant, a life insurance company, agreed in writing with the plain- 
tiff, another life insurance company, to pay to the plaintiff, in consider- 
ation of a specitied premium, the sum of $1,000, upon proof that J. T., 
who held plaintiff’s policy No. 20,308, had died on or before a certain fu- 
ture date. By a supplementary written agreement a later date was fixed. 
The plaintiff sued on the agreements, alleging the death of J. T. before 
said date, proof thereof to the defendant, and payment by the plaintiff 
of the amount for which J. T. was insured. What this amount was did 
not appear from the declaration. The defendant pleaded the general 
issue, and, specifically, in bar of the action, that the defendant was a 
New Jersey corporation, and that the agreements were contracts of rein- 
surance, and were invalid, because they were not made with the consent 
in writing of two-thirds in number of the holders of the policies pro- 
posed to be reinsured, and were not submitted to the Secretary of State, 
and by him approved, as provided by section 66 of the insurance act 
(2 Gen. St., p. 1755). To this plea the plaintiff tiled a demurrer, which 
was overruled by the trial judge, and judgment thereon entered in favor 
of the defendant, on which record error was assigned. It was held:— 

That said provisions of section 66 are interdependent, and stand or fall 
together. 

That said section 65 is not invalid under amendment 14 to the United States 
constitution, for it deprives no person of any right. What it does is to 
regulate certain artificial persons, which, by the law of their being, are 
subject to such regulation. 

That the duties devolved by said section on the Secretary of State and subse- 
quently transferred by statute to the commissioner of banking and insur- 
ance, are neither legislative nor judicial, but are adminstrative. 

That it sufficiently appeared from the pleadings that the agreements sued on 
were contracts of reinsurance. 


That the fact that these contracts of reinsurance related to a single policy 
only did not take them out of the statute. 


That, as it thus appeared that the statute was both valid and applicable to 
the agreements, the trial judge did not err iu overruling the demurrer 
and giving judgment for the defendant. 

Lewis Srarr and Linpiey M. Garrison, for Plaintiff in Error. 

Howarp Carrow, for Defendant in Error. 

Apams, J. 

The trial judge overruled a general demurrer to a special 
plea, and gave judgment for the defendant. Error has been 
assigned on the record. 

The suit was brought by the Iowa Life Insurance Company 
against the Eastern Mutual Life Insurance Company upon an 
agreement dated October 10, 1896, and a supplementary ex- 
tension thereof, dated March 1, 1897, which are as follows :— 





* Decision rendered, March 5, 1900. "Syllabus by the Court. 
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“The Eastern Mutual Life Insurance Company, of Cam- 
den, New Jersey, by this policy of insurance, in consideration 
of twenty dollars and fifteen cents, promises to pay to the 
Iowa Life Insurance Co., as insurer, one thousand dollars, 
upon proof that Joseph Terrett, of Ashley, county of Lu- 
zerne, State of Pennsylvania, who is insured in the lowa Life 
Insurance Co. under policy No. 20,308, shall have died on or 
before the second day of April 1897. This insurance may be 
renewed by the payment of twenty-one dollars and nine cents 
on the first day of April and October in each year hereafter 
for nine years. The title to benefits under this policy is not 
assignable. Signed at Camden, New Jersey, October 10th, 
1896. George W. Townsend, Secretary. J. E. Nixon, 
President.” 

“Tn consideration of extra premium of one dollar and fifty 
cents, this policy of insurance is extended to April 15, 1897. 
Dated at Camden, N. J., March Ist, 1897. George W. Towns- 
end, Secretary. J. E. Nixon, President.” 

The declaration sets up the original and supplementary 
agreements; alleges that Joseph Terrett, the insured, died on 
April 10, 1897; that due proof of his death was delivered to 
and accepted by the defendant; that the plaintiff thereupon 
paid the amount for which said Joseph Terrett was insured; 
and that thereby the defendant became liable to pay to the 
plaintiff the sum of $1,000. 

The special plea that was demurred to avers, in bar of the 
action, “that the defendant was, at the time of the making of 
the contracts in said declaration mentioned, and is now, a life 
insurance company, organized and incorporated under and by 
virtue of the laws of the State of New Jersey; that the con- 
tracts mentioned in said declaration wherein defendant, for the 
consideration in said declaration mentioned, agreed to pay to 
the plaintiff, as insurance, the money mentioned therein, are 
contracts of reinsurance, and were not, nor were either of them, 
made with the consent in writing of two-thirds in number of 
the holders of the policies proposed to be reinsured, nor were 
such contracts of insurance, or either of them, submitted to the 
Secretary of State, and by him approved, as provided by law, 
and hence said contracts of insurance are utterly invalid, and 
of no force whatever.” The statutory provision on which this 
plea is founded is section 66 of “An act to provide for the regu- 
lation and incorporation of insurance companies,” approved 
April 9, 1875, and will be found on page 1755 of the General 
Statutes. It reads as follows:— 
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“That it shall not be lawful for any life insurance com- 
pany, organized or to be organized under the laws of this 
State, to contract for the reinsurance of any of its outstand- 
ing risks or policy obligations in any other company, nor 
itself to reinsure such risks or obligations of another com- 
pany unless two-thirds in number of the holders of the poli- 
cies proposed to be reinsured shall assent thereto in writing; 
and the contract for such reinsurance shall be utterly invalid 
and of no force until it shall have been submitted to the Sec- 
retary of State of this State and by him approved, which he 
shall only do after due inquiry and upon satisfactory evi- 
dence that the interests of the policyholders are fully pro- 
tected, and that the consent of two-thirds of them has been 
had in writing as aforesaid.” 

The section above quoted was originally passed as the third 
section of a supplement to the insurance act approved March 
8, 1877 (P. L., 1877, p. 100). This supplement was subsequently 
amended as to provisions not material to this inquiry, and, as 
amended, was incorporated in the Revision of 1875 (2 Gen. St., 
p. 1754). The first section of this supplement provides, among 
other things, that whenever the Secretary of State, as the re- 
sult of examination authorized by the act to which the statute 
of 1877 is a supplement, shall ascertain that the assets of any 
life insurance company are not sufficient to reinsure its out- 
standing risks and discharge its total actual liabilities, it shall 
be his duty to apply to the chancellor for an injunction re- 
straining such corporation from the transaction of any further 
business, or the transfer of its assets, or any portion thereof, 
in any manner whatsoever. The fourth section says that it 
shall be lawful for the receiver of any life insurance company 
organized under the laws of this State, whenever the assets of 
such company shall be sufficient for that purpose, and the con- 
sent of two-thirds of the policyholders thereof shall have been 
had in writing, to reinsure all the policy obligations of such 
company in some other solvent life insurance company; or, 
whenever the assets are insufficient to secure the reinsurance 
of all the policies in full, he may reinsure such a percentage of 
each and every policy outstanding as the assets will secure; 
provided that there shall be no preference or discrimination as 
against any policyholder, and that the contract for such rein- 
surance by the receiver shall be approved by the Secretary of 
State before it shall have effect. It is now urged by the plain- 
tiff in error that for several reasons the defense set up by the 
special plea is insufficient in law. 
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It is said, in the first place, that the sixty-sixth section of 
the insurance act is invalid, because it violates that provision 
of the Fourteenth Amendment of the Constitution of the United 
States which declares that no State shall deprive any person 
of life, liberty, or property without due process of law. The 
argument submitted on behalf of the plaintiff in error is this: 
A corporation is a person. The right to contract is both a 
“liberty ” and a “ property ” right, which is essential to cor- 
porate existence. The sixty-sixth section takes from a cor- 
poration its right to thus contract. It is not a regulation, nor 
is it reasonable, but it is oppressive and wrong. The Legisla- 
ture may determine what powers and franchises shall be con- 
ferred on corporations, but it cannot constitutionally provide 
for conferring impaired or illusory powers; that is, it may limit 
the sphere of its grant, but within the sphere the company 
must have the liberty to contract, and this right cannot be in- 
vaded. Consequently, the lawmaking power cannot limit the 
right of a corporation to contract as to a matter that is within 
its corporate range, unless it is a proper subject of legislative 
control, such as a case that falls within the scope of the police 
power. The constitution has not expressly confided the mat- 
ter of insurance to the Legislature, and, therefore, legislative 
action can be justified only when it is reasonable. This argu- 
ment, so far as it is not an assertion that the statute is unrea- 
sonable, is a denial of the right to restrict by regulation, and 
applies to whatever, in the sixty-sixth section, is regulative; to 
the provision requiring the assent of two-thirds of the policy- 
holders no less than to that requiring the approval of the Sec- 
retary of State. Freedom, it is said, is of the essence of the 
right to contract. Regulation restricts, and restriction fetters 
freedom. This line of reasoning does not distinguish, as it 
should, between the natural and the conventional. If the 
power to reinsure were the natural right of a natural person, it 
would be inalienable, except by due process of law. Here the 
person and the right are both artificial. The defendant is the 
creature of legislation, enacted under a constitutional provi- 
sion that says: “The Legislature shall pass no special act con- 
ferring corporate powers, but they shall pass general laws 
under which corporations may be organized and corporate 
powers of every nature obtained, subject, nevertheless, to re- 
peal or alteration at the will of the Legislature:” Const. N. J., 
art. 4, § 7, par. 11. The defendant, therefore, by the very law 
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of its being, got only what was granted; now possesses only 
what repeal or alteration has not taken away or modified; and 
can hold in the future only what repeal or alteration may leave 
undisturbed. The power to alter implies the power to regu- 
late. Indeed, to alter usually is to regulate. The defendant 
cannot, in a constitutional sense, be deprived by this regulation 
of any right, because it never was exempt from such regula- 
tion. There the fourthteenth amendment finds it, and there it 
leaves it. If the exercise of the right of regulation is in any 
case absurd, so as to stultify the evident legislative purpose, 
the courts can rectify the error by applying some recognized 
canon of statutory interpretation. Within due limits, the 
capacity of the lawmaking power to regulate the subject of in- 
surance is unquestionable. 

It is said, in the second place, that the provision in the sixty- 
sixth section that concerns the Secretary of State is unconsti- 
tutional, and that, if this be true, the entire section is void, be- 
cause its provisions are interdependent. The rule as to the 
divisibility of a statute is thus stated in Cooley on Constitu- 
tional Limitations (at star page 178): “If a statute attempts 
to accomplish two or more objects, and is void as to one, it may 
still be in every respect complete and valid as to the other. 
But if its purpose is to accomplish a single object only, and 
some of its provisions are void, the whole must fail unless suffi- 
cient remains to effect the object without the aid of the invalid 
portion.” In Johnson vs. State (69 N. J. Law, 535) this court 
declared the law thus: “The same statute may be in part con- 
stitutional and in part unconstitutional, and, if the parts are 
wholly independent of each other, that which is constitutional 
may stand, and that which is unconstitutional will be rejected; 
but, if the different parts of the act are so intimately connected 
with and dependent on each other as to warrant a belief that the 
Legislature intended them as a whole, and that, if all could not 
be carried into effect, the Legislature would not have passed the 
residue independently, and some parts are unconstitutional, all 
the provisions which are thus dependent upon each other must 
fail.” In applying this rule two considerations are to be kept 
in mind. One is that the matter rests not in proof, but in hy- 
pothesis; the question being not what the Legislature enacted, 
but what it would have enacted if it had been aware that all of 
the act that was passed could not stand. The other is that, 
while there is a strong presumption that the whole of a statute 
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expresses the whole mind of the Legislature, there is only a 
weak presumption that less than the whole of a statute will 
express the whole mind of the Legislature. These considera- 
tions inculcate caution, and cast a burden on him who asserts 
that an enactment is divisible. He is bound, not, indeed, to 
prove, for that is impossible, but to show that it is at least 
clearly probable that, after part of the act had been cut out, the 
lawmaking power would have been satisfied with the residue. 
Let this test be applied to the case in hand. The sixty-sixth 
section was passed to effect a single result,—the security of 
policyholders. It requires the assent of two-thirds of them, 
and also the approval of the Secretary of State. The Legisla- 
ture having thus carefully provided two safeguards, how is it 
clearly probable that it would have been content with only 
one? It seems at least as likely that the Legislature, if aware 
that one precaution must fail, would have either supplied its 
place or strengthened the other. We conclude that the weight 
of the argument is with the plaintiff in error, and that the sec- 
tion must stand or fall as a whole. 

It becomes necessary, then, to examine the constitutional ob- 
jection. The criticism is this: That the Legislature has at- 
tempted to delegate to the Secretary of State a legislative 
power. The brief submitted on behalf of the plaintiff in error 
further suggests, somewhat tentatively, that the power may be 
judicial. We think that it is neither legislative nor judicial, 
but that it is administrative. When the act of 1877 was 
passed, the Secretary of State was ex officio commissioner of 
insurance. He so continued until the establishment of the 
department of banking and insurance, in 1891, when his duties 
were devolved upon a new officer called the “ commissioner of 
banking and insurance:” 2 Gen. St., p. 1752, § 51; 1 Gen St., 
p. 137. It was made the duty of the Secretary of State, among 
other things, to make reports and issue certificates of authority 
to agents who had complied with the requirements of the act; 
to cancel such certificates on being satisfied that the state- 
ments on which they were issued were fraudulent, or that the 
capital of the company had been impaired; to ascertain 
whether the required capital had been paid, and was possessed 
by the company in money, or in such bonds and mortgages as 
required by the act, and, in the case of a mutual company, 
whether it had received and was in actual possession of the 
capital, premium notes, and bona fide engagements of insur- 
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ance, or other securities, to the full extent and of the value by 
law required; to be satisfied and to certify that the deposit 
called for by law had been made; to be satisfied as to the ex- 
istence of a surplus, and to certify thereto; to compute the 
value of policies and bonds according to such recognized stand- 
ard of valuation as he might deem best for the security of the 
business and the safety of the persons insured, and to certify 
to the result; to examine into the condition of companies, and 
to require them to make up deficiencies; to determine whether 
a company had complied with the laws, and to certify thereto, 
as a condition precedent to the issuing of policies; to approve 
of securities on deposit, and to change the same: Insurance 
Act, §§ 5-7, 22, 25, 41, 46, 48, 52, 53. This list of instances, 
culled from less than one-fourth of the entire number of sec- 
tions, might be much extended by an examination of the whole 
act, and of recent statutes relative to insurance: P. L. 1899, 
pp. 366, 433. The act of 1877 is homogeneous with the rest of 
the legislation on this subject. What section 66 calls on the 
commissioner to do is, not to legislate by laying down a new 
rule, but to enforce a prescribed rule; not to adjudicate, unless 
every exercise of judgment is to be called a judicial act, but to 
perform a duty of ascertainment; to determine, by an examina- 
tion of values and mathematical relations, whether a safe 
financial situation exists, and whether a certain document has 
been properly signed. A convenient collection. of many of the 
New Jersey cases upon the distinctions between the three 
powers of government may be found in notes to articles 3, 4, 5, 
and 6 of the constitution, printed in the General Statutes To 
hold that the acts required of the Secretary of State by section 
66 and similar enactments are anything but administrative, 
would be at variance with principle and authority. It would 
certainly paralyze the department of banking and insurance. 
In the next place, it is said that the contracts sued on are not 
reinsurance contracts, and therefore are not within the section 
of the insurance act on which the plea is founded. It it plain 
that they are reinsurance contracts, for they reinsure. What 
is reinsurance? It is insurance by the first insurer of the whole 
or some part of his interest in the risk created by his contract 
of insurance; or, as it is otherwise defined, it is the contract 
that one insurer makes with another to protect the first from 
a risk he has already assumed: Port., Ins., p. *259; May, Ins., 


§ 9. It appears from the agreement of October 10, 1896, that 
Vou. XXIX.—20. 
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the Iowa Life Insurance Company, by its policy No. 20,308, had 
insured the life of Joseph Terrett, and that this policy was in 
force at the date of said agreement. The Iowa Life Insurance 
Company, therefore, was under some liability against which 
the contracts of October 10, 1896, and March 1, 1897, would in- 
evitably operate as a complete or partial indemnity. This is 
reinsurance. Inasmuch as the demurrer tests the declaration 
as well as the plea, it may be asked whether the agreements 
sued on, considered as contracts for reinsurance, are sufficiently 
pleaded. It is a cardinal principle of the law of reinsurance 
that a reinsurer cannot be liable, as such, for more than the 
amount of the primary insurance. In this case neither the 
agreements sued on nor the declaration show what the amount 
of the primary insurance was. Consequently, the sum of 
$1,000, mentioned in the agreement of October 10, 1896, while 
it is the maximum limit of the defendant's liability, is not 
necessarily the measure of that liability, for the plaintiff’s lia- 
bility under policy No. 20,308 may have been for less than 
$1,000. We think that the declaration, fairly construed, states 
a good cause of action against the defendant for some amount 
not exceeding $1,000, which, though unspecified, is, in a legal 
sense, certain, because it can be made certain by reference to 
policy No. 20,308, which, the declaration says, is the primary 
contract. Our conclusion, then, as to this branch of the case, 
is that the contracts sued on are, on their face and by their 
necessary effect, reinsurance contracts, and therefore prima 
facie within the statute, and that they are well pleaded as 
against a general demurrer. 

In the next place, it is said that these contracts, even if they 
are contracts of reinsurance, are not within the statute, because 
they relate to a single policy, whereas (to quote from the brief 
of counsel for the plaintiff in error) section 66 “undoubtedly 

yas drawn to meet only those cases where an insurance com- 
pany, by a contract, reinsured its entire risks, or any consider- 
able portion of them, or where a company by a single contract 
assumed to carry the risks of another corporation.” Legisla- 
tive intent is learned from statutory language; regard being 
had, in the interpretation thereof, to the requirements of gram- 
mar and good sense, with some aid, especially in case of am- 
biguity, from a consideration of the policy and purpose of the 
enactment. It is said to be indubitable that section 66 applies 
only to the reinsurance of the entire risks of a company, or of 
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some considerable portion of them. But the words of the sec- 
tion, which are unambiguous, not only do not declare the in- 
tent thus imputed to them, but express affirmatively a different 
intent. The statutory case is not the reinsurance of all the 
risks of a company, or of a considerable portion of its risks, but 
is the reinsurance of any outstanding risks. A contract to re- 
insure 3 policy obligations is as completely within the words of 
the statute as is a contract to reinsure 30, or 300, or 3,000 policy 
obligations. The language of the section, by its strict terms, 
embraces the reinsurance of any number of policies greater 
than one; as, for example, two. It is true that the number 2 
is not evenly divisible by 3, and so, in order that “ two-thirds 
in number of the holders of the policies proposed to be rein- 
sured ” should assent to the reinsurance it would be necessary, 
in that case, to exceed the fraction. This, however, is equally 
true of all numbers that are not evenly divisible by 3, and so 
proves too much to be a valid argument. Would it, then, bea 
reasonable construction of the words of the statute to hold 
that they apply to the reinsurance of any number of policies 
greater than one, but not to the reinsurance of a single policy? 
This distinction would rest only on the narrow foundation of 
the use of the plural number in the phrase, “ holders of the 
policies.” This does not satisfy the mind, for the plural is 
often conveniently used to include the singular. Nor does the 
context jar with the opposite construction. The antecedent 
words, “ the reinsurance of any * * * outstanding risks,” 
may well be understood to cover the case of the reinsurance of 
any single outstanding risk. One is certainly at least two- 
thirds of one, just as two are at least two- thirds of two, and as 
three are at least two-thirds of four. There can be no sub- 
stantial reason for discriminating between a reinsurance of one 
policy and a reinsurance of two policies. Our conclusion on 
this branch of the case is that the contracts sued on, upon a 
strict but reasonable interpretation of the statute, are within 
it, although they reinsure but a single policy obligation. 
Again, it is insisted that these contracts, even if they seem to 
be covered by a somewhat literal reading of the statute, are yet 
outside of its policy and purpose. In order to place this propo- 
sition clearly before the mind, it is well to quote the following 
passage from the brief on behalf of the plaintiff in error: 
“The sixty-sixth section clearly contemplates some rearrange- 
ment of the relationship between the original insured and the 
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original insurer, if it does not intend clearly to imply that it be 
understood to cover the case of the reinsurance of any single 
outstanding risk. One is certainly at least two-thirds of one, 
just as two are at least two-thirds of two, and as three are at 
least two-thirds of four. There can be no substantial reason 
for discriminating between a reinsurance of one policy and a 
reinsurance of two policies.” Our conclusion, on this branch 
of the case, is that the contracts sued on, upon a strict but rea- 
sonable interpretation of the statute, are within it, although 
they reinsure but a single policy obligation. 

Again, it is insisted that these contracts, even if they seem to 
be covered by a somewhat literal reading of the statute, are yet 
outside of its policy and purpose. In order to place this propo- 
sition clearly before the mind, it is well to quote the following 
passage from the brief on behalf of the plaintiff in error: ‘The 
sixty-sixth section clearly contemplates some rearrangement 
of the relationship between the original insured and the origi- 
nal insurer, if it does not intend clearly to imply that it is only 
to apply to cases in which the reinsuring company assumes, by 
novation, the position of insurer; otherwise, the language and 
provisions are meaningless. If the reinsurance contract con- 
templated did not and could not affect the agreement and re- 
lationship between the original parties, the policyholders 
whose ‘ policies were proposed to be reinsured ’ would have no 
interests requiring protection.” This argument is founded on 
an accurate view of the law of reinsurance, and might have 
much force if addressed to the Legislature as an inducement to 
make the statute somewhat different from what it is. A court, 
in discharging the duty of interpretation, must be cautious in 
giving effect to considerations of this nature. It is true that 
the original policyholder is no party to a contract reinsuring 
that policy. As to him it is res inter alios acta: Hastie vs. De 
Peyster, 3 Caines, 190, 194; Wood, Ins., p. 820.. It does not 
bind him, and in many cases will not even indirectly affect him. 
This proposition is clearly stated in the following passage, 
quoted from Emerigon, in May, on Insurance (at section 12): 
“ The original contract subsists precisely as it was made, with- 
out renewal or alteration. The reinsurance is absolutely for- 
eign to the first insured, with whom the reinsured contracts no 
sort of obligation. The risks which the insurer has assumed 
constitute between him and the reinsurer the subject-matter of 
the contract of reinsurance, which is a new contract, totally 
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distinct from the first.” Sometimes, it is true, the contract su- 
peradds to the provisions for reinsurance features that, if ac- 
cepted by the original policyholder, establish a direct relation 
between him and the reinsuring company, and give him a right 
of action against the reinsurer, as upon a contract made for his 
benefit: Wood, Ins., p. 821; Glen vs. Insurance Co., 56 N. Y., 
379; Fischer vs. Same, 69 N. Y., 161; Johannes vs. Insurance 
Co., 66 Wis., 50. But, of course, no such new relation can be 
established without the assent of the original policyholder, for 
one party to a contract cannot, by any bargain that he may 
make with a third person, deprive the other party of his right 
to rely on his own agreement. Chief Justice Ruger makes 
some valuable remarks on this phase of the subject in People 
vs. Empire Mut. Life Ins. Co. (92 N. Y.), at pages 109 and 110. 
He says: “The circumstances that an insurance company is 
authorized by statute to effect an insurance upon its outstand- 
ing risks, or is permitted to discontinue its business, and wind 
up its affairs, does not release it from any of its existing obliga- 
tions. There is no principle of law which permits an insurance 
company, any more than a private individual, by its own act to 
avoid the performance of its contracts, and the provisions of 
the statute in question were intended simply to empower an in- 
surance company to protect itself by voluntary engagements 
with others from eventual or continued loss, and do not at all 
concern the persons with whom it has previously contracted. 
An insurance company has no power to turn its policyholders, 
against their consent, over to another company; and such 
policyholders are under no obligation, in order to protect their 
legal rights, to protest against an effort to do so. The implied 
contract of an insurance company with its policyholders is that 
it will continue its business, keep on hand the funds required by 
law for the security of its patrons, and remain in a condition, 
so long as its contracts continue to perform its obligations, and 
when it fails to do this it has broken its engagements.” 
Wherein, then, does the holder of a life insurance policy re- 
quire protection against reinsurance? Certainly not as to his 
right to stand on his own contract, for of that nothing can de- 
prive him. The danger to be averted is evidently impairment 
ef value, making his contract less worth standing on. In what 
cases may this danger arise? The act of 1877, as a part of 
which the section under consideration was first passed, men- 
tions one case; namely, where the assets of a company are not 
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sufficient to reinsure its outstanding risks, and discharge its 
total actual liabilities. A concrete illustration is afforded by 
the record of the civil and criminal suits that arose out of the 
affairs of the New Jersey Mutual Life Insurance Company: 
Noyes vs. State, 41 N. J. Law, 418; id., 438 N. J. Law, 672; 
Guild vs. Parker, id., 480. Upon a comparison of dates, it 
seems likely that the wreck of this institution prompted the 
passage of the act of 1877. The existence of danger being thus 
made evident by experience, the subject may be supposed to 
have presented itself to the mind of the 101st Legislature some- 
what in this way: Here is an evil. When all the risks of a 
weak company are reinsured, or when a weak company rein- 
sures all the risks of another company, this evil will be at its 
maximum. When one policy only is reinsured, it will be at its 
minimum, or perhaps at its vanishing point. How shall a 
remedial statute be framed? If it be made applicable only toa 
reinsurance of all the risks of a company, it will be easy to 
evade. If it be made applicable only to the reinsurance of a 
“considerable portion” of the risks of a company, it will be 
indefinite. If it be made applicable to not less than some 
specified fraction of all the risks of a company, the test of juris- 
diction will be arbitrary and artificial. Where shall the line 
be drawn? It seems best, on the whole, to use language so 
general that the statute will cover all imaginable cases, both 
large and small. Thus the Legislature may be thought to have 
reasoned, and this, at any rate, it appears to have done. It 
evaded the doubt where to draw a line between much and little 
by not drawing it at all. Shall the court not draw a line that 
the Legislature did not draw? If the statute is not to be inter- 
preted according to its terms, one of two courses must be 
taken. The court must either interpolate some criterion of its 
own, or, avoiding any hard and fast line, must extend the pro- 
tection of the act to any party who may seem to need it. To 
take either course would be, not to construe a statute, but by 
an act of judicial legislation to make a new statute, once for all, 
or in each new case. It may, indeed, be that the remedy af- 
forded by this act is more extensive than the evil. If so, the 
result may be set down to want of foreknowledge and to the 
infirmity of language; in other words, to the difficulty of seeing 
what will happen, and of devising a formula at once compre- 
hensive and elastic. The details of a remedial enactment are 
committed, within constitutional bounds, to the wisdom of the 
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Legislature. If a remedy so afforded in plain terms is thought 
to be inapt or unreasonable, it is ordinarily not for the courts 
to grant relief. Except in extreme cases, governed by consid- 
erations foreign to this issue, only the power that made a 
statute can mend it. Our conclusion, on this branch of the 
case, is that inferences drawn from the general policy and pur- 
pose of this enactment do not warrant us in holding that these 
agreements, which are within the words of the section, are ex- 
empt from its operation. 

Finally, it is urged that the agreements sued on came into 
existence in the city of Philadelphia, and were good at common 
law, and so, presumably, good in Pennsylvania, and hence 
should be enforceable here on the ground of comity. The 
agreements appear on their face to have been made in the city 
of Camden. The declaration says that the defendant, on the 
10th of October, 1896, agreed in writing, “at Philadelphia, in 
the State of Pennsylvania; to wit, at Camden, in the county of 
Camden, aforesaid.” The locality of the agreement of March 
1, 1897, is not specified in the declaration. The inquiry is un- 
important, for the defendant is a New Jersey corporation, and 
so, in making these contracts, was subject to our law. 

The judgment is affirmed. 

Depue and Gummere, JJ., dissent. 
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Where the policy provides that each party shall appoint an appraiser in case 
of dispute and the two shall choose an umpire who shall make an ap- 
praisement and no action shall be sustained until the provision has been 
complied with, the insured is not obligated to propose a new selection of 
arbitrators because the first failed to agree before beginning suit, if the 


selection was made in good faith and the failure was through no fault 
of his own. 


Before Caldwell, Sanborn, and Thayer, Circuit Judges. 


W. W. Morsay, for Plaintiff in Error. 
J. H. Broapy, for Defendant in Error. 


CaLpwELL, C. J. 
This was an action on a policy of fire insurance which contained 
the following provisions :— 


“Said ascertainment or estimate [of loss] shall be made by the 
insured and this company, or, if they differ, then by appraisers, 
as hereinafter provided. In the event of disagreement as to the 
amount of loss, the same shall, as above provided, be ascertained 
by two competent and disinterested appraisers, the insured and 
this company each selecting one, and the two so chosen shall first 
select a competent and disinterested umpire. The appraisers 
then, together, shall estimate and appraise the loss, stating separ- 
ately sound value and damage, and, failing to agree, shall submit 
their differences to the umpire; and the award in writing of any 
two shall determine the amount of such loss. The parties thereto 
shall pay the appraisers respectively selected by them, and shall 
bear equally the expenses of the appraisal and umpire. No suit 
or action on this policy for the recovery of any claim shall be sus- 
tained in any court of law or equity until after full compliance by 
the insured with all the foregoing requirements, nor unless, com- 
menced within 12 months next after the fire.” 


A special verdict of the jury found that there was a loss under the 
policy, and that the company and the insured were unable to agree 
on the amount of the loss, and that they each, acting in good faith, 
selected an appraiser as provided for in the policy. These apprais- 
ers, each acting in good faith, were unable to agree upon an umpire 
and were likewise unable to agree upon the amount of the loss, and 


* Decision rendered, Nov. 27, 1899. 
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finally abandoned all effort to agree on either. After it was defi- 
nitely ascertained that the appraisers had abandoned all effort to 
agree, and would do nothing further in the premises, the company 
did not appoint another appraiser, or request the insured to do so, 
and the insured brought this suit on the policy, and recovered 
judgment, and the company sued out this writ of error. 

The contention of the company is that, when the arbitrators failed 
to agree, it was the duty of the insured to propose a new selection of 
arbitrators, and that, not having done so, and not having appointed 
an arbitrator the second time, he cannot maintain this action. The 
terms of the policy are satisfied when the insured, acting in good 
faith, appoints an appraiser. If the appraisement falls through by 
disagreement of the appraisers without any fault of the insured, he 
has discharged his covenant, and satisfied the requirements of the 
policy, and may then resort to the courts to have his damages 
assessed. “If the appraisement failed without the fault of the in- 
sured, the failure would not be any impediment to their right of 
recovery if they could maintain their suit on other grounds:” In- 
surance Co. vs. Traub (Md.). And the Supreme Court of North 
Carolina, in Pretzfelder vs. Insurance Co., say “that, where the 
arbitrators, or a majority of them, failed to agree upon an award, 
the plaintiff (unless he is shown to have acted in bad faith in select- 
ing his arbitrator) is not compelled to submit to another arbitration 
and another delay, but may forthwith bring his action in the courts.” 
One of the fundamental and essential constitutional rights of the 
citizen is the right to appeal to a court of justice for a redress of his 
grievances. One of the chief ends of government is to secure this 
right to the citizen. While some of the courts hold that the citizen 
may, by contract, bargain away this right, the agreement to do so™ 
will not be extended by construction or implication. Even if a 
second appointment of arbitrators was required by the terms of the 
policy, there is nothing in the policy, as contended by the defendant 
in error, which imposes on the insured the obligation to be the first 
to propose another selection of arbitrators and appoint a second 
arbitrator. The terms of the policy relating to the appointment of 
appraisers are that the loss shall “be ascertained by two competent 
and disinterested appraisers; the insured and this company each 
selecting one.” There is not a line or a word in the policy making 
it the duty of the insured any more than of the company to demand 
an appraisement and appoint an appraiser. The policy in suit in 
the case of Kahnweiler vs. Insurance Co. (14 C. C. A., 485, 67 Fed., 
483, 32 U. S. App., 230), provided that, if the company and the 
assured were unable to agree upon the amount of the loss, “the 
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same shall then be submitted to competent and impartial arbitra- 
tors, one to be selected by each party.” In that case, as in this, 
the company contended that it was the duty of the insured to take 
the initiative, and demand an arbitration, and appoint an arbitrator. 
That case was exhaustively argued by able counsel, and, after a full 
consideration of the adjudged cases, this court said :— 

“ Each party is entitled to demand a reference, but neither can 
compel it, and neither has the right to insist that the other shall 
first demand it, and shall forfeit any right by not doing so. If the 
company demands it, and the insured refuses to arbitrate, his right 
of action is suspended until he consents to an arbitration; and if 
the insured demands an arbitration, and the company refuses to 
accede to the demand, the insured may maintain a suit on the policy, 
notwithstanding the language of the twelfth section of the policy; 
and, where neither party demands an arbitration, both parties 
thereby waive it. The clause is to be construed the same as if it 
read, ‘Upon the request of either party.’ These words, or their 
equivalent, are commonly found in similar clauses in policies of fire 
insurance, and they are necessarily and plainly implied in this 
policy.” 

The judgment of the Circuit Court is affirmed. 

Sanzorn, C. J. (dissenting). 

The contract of appraisement in this case is not an agreement to 
arbitrate all the rights of the parties, but the simple provision, 
usual in policies of fire insurance, that any difference arising be- 
tween the parties as to the amount of loss or damage to the prop- 
erty insured shall be submitted to the appraisal of competent and 
impartial persons, to be chosen as therein provided, whose award 
shall be conclusive as to the amount of loss or damage only, and 
shall not determine the question of the liability of the company; 
and that, until 60 days after such an appraisal is made and such an 
award is obtained, the loss shall not be payable, and no action upon 
it shall lie against the company. Such an agreement presents no 
question of ousting the jurisdiction of the courts. It simply pro- 
vides a convenient and reasonable method of ascertaining the 
amount of loss or damage without expense to the government or 
resort to the courts. It is a valid, legal contract, and it makes the 
appraisal and award a condition precedent to the payment of any 
loss, and to the maintenance of any action: Hamilton vs. Insurance 
Co., 136 U.S., 242, 255; Scott vs. Avery, 5 H. L. Cas., 811, 823, 855; 
Gasser vs. Sun Fire Office, 42 Minn., 315, 319; Levine vs. Insurance 
Co. (Minn.); Chippewa Lumber Co. vs. Phoenix Ins. Co., 80 Mich., 
116; Zalesky vs. Insurance Co., 102 Iowa, 613, 619, and cases there 
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cited. There are two forms of this stipulation for appraisal,—one 
in which it is provided that there shall be an appraisement “upon 
the written request of either party,” and under this form, if neither 
party seasonably demands an appraisal, both parties waive it, and 
an action can be maintained without it; and another, which pro- 
vides, as in the case at bar, that in every case of disagreement as 
to the amount of loss or damage an appraisement and award must 
be made before any liability matures and before any action can be 
maintained, and under this form of contract the appraisal and 
award is a condition precedent without any request from either 
party; the burden is on the insured to procure the award, and, 
until he either does so, or makes every reasonable endeavor to do 
so, nothing is due him under the policy, and he can maintain no 
action. This marked difference between policies in which the ap- 
praisal is to be made “upon the written request of either party” 
and those in which it is agreed that the appraisal must be made 
before any insurance will become due and before any action can be 
maintained seems plain upon its face, and it is well sustained and 
illustrated by the adjudications. Thus, in Nurney vs. Insurance 
Co. (63 Mich., 633), the appraisal was to be made “ upon the written 
request of either party,” and the Supreme Court of Michigan held 
that the request was optional with either party, and that, as neither 
party made it, an action could be maintained without an appraisal. 
But in Chippewa Lumber Co. vs. Phoenix Ins. Co. (80 Mich., 116), 
the stipulation for an appraisement omitted the words, “upon 
written request of either party,” and simply made an appraisement 
a condition precedent to the maturity of the liability and to the 
maintenance of an action as in the case at bar. Neither party 
demanded an appraisement, and the Supreme Court of Michigan 
held that the burden was on the insured to procure the appraisal, 
and said :— 


“The policy in the present case provides that the amount of loss 
or damage shall be submitted to arbitration. The right to arbitrate 
is not made conditional upon the written request of either party.” 

In Adams vs. Insurance Co. (70 Cal., 198, 201), the facts were the 
same. Neither party had requested an appraisal, and the Supreme 
Court of California held that no suit could be maintained. 

In Thorndike vs. Association (Mass.), no appraisal, or request for 
an appraisal, had been made under a stipulation that whichever 
party used a wall should pay to the party who built it the market 
value of the part used, “such market value, at the time of such 
use, to be ascertained by the appraisal of two or more competent 
builders.” The Supreme Court of Massachusetts held that no action 
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could be maintained until an appraisement was procured, or wrong- 
fully prevented by the lessor. It said:— 


“Until an appraisement by builders, or until something done by 
the defendant to prevent or to avoid it, the defendant was in no 
such default as to entitle the plaintiff to maintain an action upon 
the agreement. The contract did not make it the duty of the de- 
fendant to go forward, and appoint appraisers of its own motion, 
independently of the plaintiff's concurrence, and without any re- 
quest to that effect from him.” 

I am aware that this view is not in accord with that expressed in 
Kahnweiler vs. Insurance Co., cited in the opinion of the majority, 
but it seems to be reasonable, and to be well sustained by authority. 

The exact question in this case, however, is whether an insured, 
who has done nothing under an absolute stipulation that an ap- 
praisement shall constitute a condition precedent to an action ex- 
cept to appoint an appraiser at the request of the insurer, can 
recover on the policy without an appraisal or award simply because 
the two appraisers have failed to agree on an umpire. In Hamilton 
vs. Insurance Co. (136 U.S., 242, 255), Mr. Justice Gray, in deliver- 
ing the opinion of the Supreme Court, declared this to be the rule 
which should govern this and all like cases:— 


‘‘Where the parties, in their contract, fix on a certain mode by 
which the amount to be paid shall be ascertained, as in the present 
case, the party that seeks an enforcement of the agreement must 
show that he has done everything on his part which could be done 
to carry ié into effect. He cannot compel the payment of the 
amount claimed, unless he shall procure the kind of evidence re- 
quired by the contract, or show that by time or accident he is 
unable to do so: U.S. vs. Robeson, 9 Pet., 319, 327. 

The contract in this case made an appraisal and award a condi- 
tion precedent to the maturity of the liability of the insurance com- 
pany, and to the maintenance of this action. It cast the burden of 
procuring this appraisal upon the actor,—the insured,—because 
the company was not required to act or to pay until this appraisal 
was procured, and the insured had the option to procure it or at- 
tempt to procure it,and to press his claim or to abandonit. Under 
the rule of the Supreme Court just cited, the insured was required 
to procure the appraisal and award, or to “show that he has done 
everything on his part which could be done ” to obtain them, before 
he could maintain his action. In my opinion, the mere appoint- 
ment of an appraiser who could not or would not agree with his 
associate upon an umpire, and whose disagreement necessarily pre- 
‘vented the appraisal and award, fell far short of a compliance with 
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this rule. The insured might have revoked his appointment, and 
have appointed another appraiser. He might have caused his ap- 
praiser to propose a number of unexceptionable men as umpires, 
and to request the appraiser of the company to choose from them. 
He might have caused his appraiser to request his associate to pro- 
pose such men, and permit him tochoose. He might have requested 
the insurer to agree with him upon other appraisers. These are but 
the ordinary means to choose an umpire which would occur at once 
to every one who really sought to secure a choice, and I am unable 
to believe that, without resorting to any of them, or taking any ac- 
tion to procure the appraisal other than the appointment of an in- 
active appraiser, the insured has done all that he could do to bring 
about the appraisal and award. This view is not without the sup- 
port of authority: May, Ins., § 496b; Altman vs. Altman, 5 Daly, 
436, 438, 439; Davenport vs. Insurance Co., 10 Daly, 535, 539; Wolff 
vs. Insurance Co., 50 N. J. Law, 453; Carroll vs. Insurance Co., 72 
Cal., 297, 302; Hood vs. Hartshorn, 100 Mass., 117, 121; Levine vs. 
Insurance Co.(Minn.). May, in his work on Insurance, in section 
496b, says :— 

“Tf the contract provides for arbitration, and the appraisers sev- 
erally appointed by the company and the insured fail to agree on a 


third, this does not justify suit. The insured should propose a new 
selection of appraisers.” 

In Altman vs. Altman (5 Daly, 436, 439), arbitrators had been ap- 
pointed, and failed to agree upon a third, under a stipulation for an 
appraisement, and Chief Justice Daly delivered the unanimous opin- 
ion of the court, in which he announced the rule affirmed by the 
Supreme Court in Hamilton vs. Insurance Co., supra. He said:— 


“Tt does not follow that, because two arbitrators selected could 
not agree upon a third, that an arbitration was impossible. If they 
could not agree, it was for the plaintiff, before resorting to this ac- 
tion, to propose to the defendant the selection of two others in place 
of those who could not agree uponathird. * * * The arbitra- 
tion and award is a condition precedent to the plaintiffs right of 
action, and he cannot maintain it unless he shows that he has done 
all in his power, and that it is on his part impossible to carry the 
arbitration into effect.” 

In Davenport vs. Insurance Co. (10. Daly. 535, 539), the contract 
was the same in effect as that in the case in hand. Two appraisers 
had been appointed, they had failed to agree upon a third, and the 
insured had then brought his action. The court held that it could 
not be maintained, and dismissed it. In the opinion, which was 
without dissent, the chief justice said: — 
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“In the present case I do not think that the plaintiff has complied 
with the rule above referred to, which requires him to do every- 
thing in his power to have the agreement carried into effect, and 
the damage ascertained in the mode provided for in the contract. 
Having been notified by the appraiser selected by him of the failure 
of the two selected to agree upon a third as an umpire, it was his 
duty at least to propose to the defendants that they should select 
new appraisers, that the condition precedent might, in good faith, 
be complied with.” 

In Wolff vs. Insurance Co. (50 N. J. Law, 453), the fact that two 
appraisers had been appointed under a stipulation of the policy 
similar to that under consideration, but had gone no further, and 
had made no award, was held to be fatal to the action. 

In Carroll vs. Insurance Co. (72 Cal., 297, 302), the Supreme Court 
of California held that a complaint on a policy containing a stipu- 
lation for an appraisal stated no cause of action, because it neither 
pleaded an award nor the fact that a fair award had been prevented 
by the fraudulent conduct of the insurer. 

In Hood vs. Hartshorn (100 Mass., 117, 121), a case in which three 
arbitrators had been appointed, but had failed to agree, under a 
stipulation in a lease to the effect that the lessee should receive 
from the lessor the amount found by them to be the value of his 
improvements, the Supreme Judicial Court of Massachusetts said:— 

‘In the present case no appraisers are named, but each party is 
to act in their selection. If, then, one set of appraisers fail to agree, 
or if they act in such a manner as to render them obviously unfit 
to decide the matter, another appointment should be made; and a 
fair interpretation of the contract requires the lessee to use all 
reasonable efforts in his power in order to obtain suitable ap- 
praisers who will agree. He must continue to act till he puts the 
lessor in the wrong, or else makes it manifest that no suitable 
persons can be obtained to do the service within a reasonable time, 
which can hardly be supposed.” 

In Levine vs. Insurance Co., Judge Mitchell, delivering the 
opinion of the Supreme Court of Minnesota, and speaking of the 
contract for an appraisement, under consideration here, said :— 

“The law also, undoubtedly, is that under such a provision, if an 
award is set aside for misconduct of the arbitrators, not partici- 
pated in or caused by the insurer, the agreement for an appraise- 
ment still remains in force, and a new appraisement, unless it has 
become impossible, would still be a condition precedent to a right 
of action on the policy unless waived: Hiscock vs. Harris, 80 N. Y., 
402; Carroll vs. Insurance Co., 72 Cal., 297, 13 Pac., 863; Hood 
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vs. Hartshorn, 100 Mass., 117; Thorndike vs. Association (Mass.); 
Davenport vs. Insurance Co., 10 Daly, 535.” 

If the misfeasance of the arbitrators which is not caused by the 
insurer leaves the appraisement still a condition precedent to the 
maintenance of an action, why does not their nonfeasance ? 

These authorities and the reason of the case have convinced me 
that this action cannot be maintained without a violation of the 
express contract of the parties, and that the judgment below should 
be reversed. (1) Because the appraisement was a condition pre- 
cedent to the action, the burden was on the insured to procure it, 
and he neither did so, nor made any active, earnest effort to do so; 
and (2) because the failure of the appraisement was not caused by 
any fault or default of the insurer, and hence there was no cause of 
action against it on that account, and there was none on the policy, 
because the insured had not procured the appraisement, and had 
not been prevented from procuring it by any fraud or misconduct 
of the company. 


SUPREME COURT OF GEORGIA. 


MUTUAL RESERVE FUND LIFE ASS’N 


v3. 
CITY COUNCIL OF AUGUSTA ET AL.* 


A tax imposed by a municipal corporation on the gross premiums of an insur- 
ance company doing business in the city where the tax is imposed is not 
a property tax, in the sense of the constitution, so as to require the ad 
valorem system to be applied. While, by a municipal ordinance, a tax 
on the gross premiums of an insurance company doing business in the 
city, at a given rate per cent, may be lawfully imposed, if the authority 
to do so be clearly given, an ordinance which by its terms only imposes 
such tax on nonresident companies, and expressly excludes resident com- 
panies from its operation, is void for the want of the uniformity required 
by the constitution. 

A license tax of a given sum imposed upon every agent of a fire or life insur- 
ance company is payable by an agent of an association which has no 
capital stock, but insures the lives of its members under the assessment 
plan; and this is true notwithstanding such agent is the employee of the 
company, and does not represent any other company. 


Kine & Anverson, for Plaintiff in Error. 
Ws. H. Barrert, for Defendants in Error. 
Lirtte, J. 


The Mutual Reserve Fund Life Association made application to 
the judge of the Superior Court of Richmond County to enjoin the 





* Decision rendered, Jan. 30,1900. Syllabus by the Court. 
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city of Augusta from proceeding to collect from it certain taxes and 
license fees which the city alleges that petitioner and the agent of 
the petitioner doing business in the city of Augusta are due to it. 
By an ordinance duly passed, the city imposed a tax of 11 per 
centum “on the gross premiums of every insurance company not 
located in this city;” and under this ordinance executions have 
been issued against plaintiff in error for the years 1894, 1895, 1896, 
and 1897. In addition to the tax so levied, the city, through its 
officials, demands of petitioner that it pay into the city treasury an 
annual license tax of $100. Petitioner alleges that the ordinance 
imposing the tax on its gross premiums is unconstitutional, illegal, 
and void, and that its agent in the city of Augusta is its employee, 
and not a broker representing different life insurance companies, 
and the license fee of $100 is demanded under an ordinance of said 
city which provides that a license tax shall be assessed “ upon every 
agent of a fire or life insurance company, for each company, of one 
hundred dollars,” and that under said ordinance it is not legally 
liable to pay said sum. It was admitted that 14 per cent (the rate 
charged on the gross premiums of insurance companies not located 
in Augusta) is the same as the rate charged upon real and personal 
property in said city, and that there is no insurance company with 
its principal office in the city of Augusta. It was also admitted 
that the petitioner had been licensed to do business in the State of 
Georgia as a mutual life association, furnishing insurance upon the 
assessment plan, and that it had complied with all the laws of the 
State entitling it to do business. On the hearing, the judge denied 
the injunction, and the plaintiff in error excepted. 

In order to properly determine whether the plaintiff in error is 
liable for the payment of the tax imposed upon its gross premiums, 
it may be well to consider whether such a tax is to be classed as a 
tax on property or a tax on business. The history of the legislation 
of this State sinee the present system of taxation was adopted will 
show that the General Assembly has invariably treated a tax upon 
sales or receipts as a business tax. In each of the general tax acts 
since the adoption of the present constitution, and for a number of 
years prior to that time, a tax has been imposed upon the gross 
receipts of insurance, sleeping-car, telegraph, and express compa- 
nies, and at a rate different from that which is imposed by the State 
upon property in general. If these provisions of our general tax 
laws should be considered as a property tax, there would be but 
little question that they would be obnoxious to the provision of our 
constitution which declares that taxation shall be uniform and ad 
valorem. But, if they are to be considered as a business tax, then, 
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under previous adjudications made by this court, if all subjects be- 
longing to the same class were made subject to the same rate of 
taxation such provisions would not come within the constitutional 
inhibition. Leading text writers, and adjudications of other States, 
with a considerable degree of unanimity, declare such a tax to be a 
business tax, and not a property tax: Cooley, Tax’n, § 495 et seq.; 
Desty, Tax’n, pp., 229, 303, 304, 375, citing a large number of ad- 
judicated cases. The Supreme Court of Pennsylvania has directly 
passed upon the question involved, and held in the case of Insur- 
ance Co. of North America vs. Com. (87 Pa. St., 181), that a tax upon 
the gross premiums of insurance companies was a business, and not 
a property, tax. There is, however, a seeming conflict in some of 
the cases passed upon by this court where this question was involved. 
In one case (that of Pearce vs. City of Augusta, 37 Ga., 597) it was 
apparently held that a tax on gross sales of cotton, and on the 
gross amount of all sales of goods, and on the gross receipts for 
storage, and on every $100 of commissions received by commission 
merchants and cotton factors, was a property tax. Subsequent rul- 
ings, to which we shall hereafter refer, held such a tax to be a busi- 
ness tax. This conflict was referred to by Chief Justice Bleckley in 
the case of Gould vs. Mayor, ete., 55 Ga., 678; but in the decision 
in the latter case no attempt was made to reconcile the conflict, nor 
was the question now in issue directly decided. If the decision 
rendered in the Augusta Case, supra, be critically examined, it will 
be easy, we think, to show that the ruling of the court cannot be 
held as authority for the proposition that the tax imposed by the 
ordinance being considered was a property tax. The ruling made 
was that the city council of Augusta, under its charter, had the 
power and authority to enact the ordinance under which the taxes 
were imposed, and to assess and collect the same. It is true that 
Chief Justice Warner, who delivered the opinion, in the discussion 
of the question treated the tax imposed as a property tax; but, un- 
less the decision of the court held it so to be, the words used in the 
reasoning of the judge are not sufficient of themselves to adjudicate 
that the tax imposed by the ordinance was a tax on property. The 
part of the charter invoked to support the ordinance levying the 
tax vests the city council of Augusta with power and authority to 
make such assessments on the “inhabitants of Augusta, or those 
who held taxable property within the same, for the safety, benefit, 
convenience and advantage of the said city, as shall appear to them 
expedient.” In the case of Home Ins. Co. vs. City of Augusta (50 
Ga., 530), this court held that the words in the charter above quoted 
were broad enough to authorize the city to tax occupations, busi- 
Vou. XXIX.—21, 
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ness, etc., as well as property. So that it was not at all essential 
to the conclusion arrived at by the court to rule that the tax was 
one on property, in order to sustain the ordinance. As we have 
said, the court did not, in terms, so hold; and, as the charter was 
sufficiently broad to enable the city to place a tax on business and 
occupation, the ordinance passed in pursuance of the power was 
legal. As a matter of fact, the ordinance does not refer to the class 
in which the tax should be placed, but simply designates that a 
given rate per cent shall be imposed on the gross premiums of 
certain insurance companies doing business in the city. So, un- 
doubtedly, the decision was correct, and the reasons given by the 
judge in coming to the correct conclusion are not to be regarded 
as authoritative expressions of the court. So construing the de- 
cision in that case, it is, as we shall presently see, not at all in con- 
flict with subsequent decisions on the subject. In the case of 
Joseph vs. City of Milledgeville (97 Ga., 513), a tax upon all gross 
sales of goods, wares, and merchandise was treated and considered 
as a business tax; and the effect of that decision is to practically 
hold it as such. As bearing on the point, see, also, the following 
decisions of this court: Burch vs. Mayor, etc., 42 Ga., 600; Bohler 
vs. Schneider, 49 Ga., 195; Home Ins. Co. vs. City of Augusta, 50 
Ga., 530; Wright vs. Mayor, etc., 54 Ga., 645. In the case of War- 
ing vs. Mayor, etc. (60 Ga., 93), Chief Justice Jackson so pertinently 
deals with the question as to make his remarks valuable here. He 
says: “But are gross earnings and interest coming in from any 
source,—labor, capital, investment of any sort, money loaned,—are 
these things property, in the sense of the constitution, and to be 
taxed as real, genuine property, such as real estate and personal 
effects, or are these really income? Certainly the gross earnings of 
a laboring man are nothing but his income; so, it would seem, the 
earnings of a salaried officer are income; and so the income from 
capital employed in a bank or railroad or manufactory would seem 
to be income only.” In the case of Mayor, etc., vs. Hartridge (8 
Ga., 28), Judge Lumpkin said that “the subject of taxation has been 
very properly divided into three classes,—capitation, property, and 
income; * * * and, when one or more is mentioned or treated 
of, the other is never intended.” And it was ruled in that case that 
a charter which authorized a municipal corporation to tax real and 
personal estate does not necessarily confer the right to tax income. 

We think, from the authorities to which reference has been made, 
that it may now be regarded as settled in this State that a tax im- 
posed upon gross premiums of an insurance company is a business 
tax, and not a property tax; and, being so, it may be imposed by 
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& municipal corporation, when clearly authorized so to do by its 
charter, but such power must appear by express words or unavoid- 
able implication: Mayor, etc., vs. Hartridge, supra, cited approv- 
ingly in the case of Trustees of First Methodist Episcopal Church 
vs. City of Atlanta, 76 Ga., 189. We do not find it necessary to 
closely examine the acts incorporating the city of Augusta, for the 
purpose of ascertaining whether this power has been conferred, 
because, under a view of this ordinance which we shall presently 
take, it must be held to be unconstitutional and inoperative, whether 
the power has or has not been conferred. It will be seen by refer- 
ence to the terms of the ordinance that the tax of which complaint 
is made is imposed only on the premiums of such insurance com- 
panies as are not located in the city of Augusta. It is, however, 
shown that no insurance company has its principal office in the city 
of Augusta. But this fact cannot affect the legality of the ordinance. 
It must stand or fall, in this regard, upon its compliance with the 
constitutional requirements. Its legal effect is to impose a tax upon 
the gross premiums of nonresident insurance companies, and ex- 
empt the gross premiums of resident companies, if such are now or 
should hereafter become established in the city of Augusta while 
the ordinance remained in force. On the legal question involved, 
Judge Cooley, in his work on Taxation (page 99), says: ‘The 
federal constitution provides that the citizens of each State shall 
be entitled to all the privileges and immunities of citizens of the 
several States. The obvious purpose is to preclude the several 
States from discriminating in their legislation against the citizens of 
other States. A State law, therefore, which imposed upon citizens of 
other States higher taxes or duties than are imposed upon citizens 
of the States laying them, is void,”—citing Wiley vs. Parmer, 14 
Ala., 627; Scott vs. Watkins, 22 Ark., 556; Oliver vs. Washington 
Mills, 11 Allen, 268. In construing the constitutional provisions 
as to the uniformity and ad valorem system to be enforced in this 
State, this court has repeatedly held that one business may be 
taxed, and not another. But the requirement as to this kind of 
taxation is that it shall be uniform upon all business of the same 
class. Cutliff vs. Mayor, etc., 60 Ga., 599; Burch vs. Mayor, etc., 
42 Ga., 600; Bohler vs. Schneider, 49 Ga., 195; Home Ins. Co. vs. 
City of Augusta, 50 Ga., 530; Goodwin vs. Mayor, etc., 53 Ga., 414; 
Mayor, etc., vs. Weed, 84 Ga., 683; Weaver vs. State, 89 Ga., 639. 
A classification for taxation may be made, but it must be reason- 
able and not arbitrary, and, in order to be valid, must be natural. 
As an instance, we think the city of Augusta, assuming it had legal 
power, might properly classify the business of insurance, but a 
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classification which applied only to particular business of insurance 
for the purposes of taxation would not meet the constitutional re- 
quirement. The General Assembly of this State, in the exercise of 
its right to classify the subjects upon which a business tax may be 
levied, has provided that insurance companies, including resident 
as well as nonresident companies, should be placed in a class. In 
the case of Gould vs. Mayor, ete. (55 Ga., 678), this court held: 
“The power in the charter of Atlanta to tax itinerant traders is not 
lawfully exercised by the adoption of an ordinance to tax those 
itinerant traders only who are nonresidents of the city. No tax can 
be imposed on nonresident traders of the same class.” See, also, 
Manufacturing Co. vs. Wright, 97 Ga., 119; City of Augusta vs. 
Planters’ Loan & Savings Bank, 47 Ga., 562. It must therefore be 
held that the ordinance is invalid, and that no legal tax could be 
imposed under it, because of the discrimination made against non- 
resident companies and in favor of home companies. 

In relation to the imposition of the license tax of $100, we are 
equally clear that the contention of the plaintiff in error should 
not prevail. This ordinance is placed upon every agent of a fire 
or life insurance company, and is a license or business tax on the 
occupation of the agent. Notwithstanding the plaintiff in error is 
engaged in the business of life insurance on the assessment plan, 
and has no capital stock, it is nevertheless engaged in the business 
of life insurance, and, being a corporation, it acts through its 
agents; and notwithstanding the agent who represents it in the 
city of Augusta is not a broker, nor represents other insurance 
companies, he yet represents this insurance company, and is there- 
fore, in contemplation of the law, an agent of a life insurance com- 
pany, and is embraced in the terms of the ordinance. Inasmuch as 
the judge denied the application for injunction, we must, in view of 
what has been said, reverse that judgment; but we do so only to 
the extent of the tax executions issued upon the assessment on the 
gross earnings of the plaintiff in error, and rule that he did not err 
in refusing to restrain the city of Augusta in collecting the license 
tax imposed on the agent. Judgment reversed. All the justices 
concurring, except Simmons, C. J., disqualified. 
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UNITED STATES CIRCUIT COURT. 
D. WASHINGTON, N. D. 


HATHAWAY ET AL. 
vs. 
MUTUAL LIFE INS. CO. or NEw York.* 


A twenty-payment life policy, issued under the laws of 1877 which required 
notice as condition precedent to forfeiture for nonpayment of premium, 
and where no premium after the first had been paid and no notice had 
been given, was not affected by the act of 1892, which repealed the 
former law, but was made applicable only to policies subsequently issued 
or renewed, and which substantially re-enacted the same provisions as to 
forfeiture, and provided that it should be a continuation of existing laws 
where its provisions were substantially the same. 


Held, That a Federal court will take judicial notice of a subsequent State stat- 
ute repealing a prior one, although not pleaded, and plaintiff may in such 
case show such repeal. 

Held, That an act of 1897, repealing the act of 1892, and providing that failure 
of notice shall only protect from forfeiture for one year from the date of 
default is not retroactive, and a policy still in force by reason of failure 
of notice under the previous act, though more than a year had expired, 
was not cut off by a subsequent act, if not a renewable term policy, but 
recovery could be had on such policy on the ground of failure of notice. 


This was an action at law on a life insurance policy. 


Grorce H. Duruam, R. W. Emmons, and V. H. Fazen, for Plaintiffs. 
Srrove, Atten, Huaues & McMicxen, for Defendant. 


Hanrorp, D. J. 

This is an action by the beneficiaries named in a life insur- 
ance policy issued by the defendant. By a written stipulation, 
a jury was waived, and the case has been tried and submitted 
upon the pleadings, evidence, and arguments; and, upon due 
consideration, I find that the policy was issued by the defend- 
ant at its office in the city of New York on the 26th day of Janu- 
ary, 1892, insuring the life of Homer M. Hathaway, of Pom- 
eroy, in this State, for the sum of $3,000, in favor of his wife 
and son, who are the plaintiffs in this action. The contract is 
a New York contract, to be performed in the State of New 
York, and as to all the rights and liabilities of the parties the 
law of the State of New York must govern. The policy de- 
clares that the Mutual Life Insurance Company of New York 
will pay at its home office, in the city of New York, unto Caro- 
line L. Hathaway and Horace C. Hathaway, son of Homer M. 


* Decision rendered, Jan. 22, 1900. 
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Hathaway, their executors, administrators, or assigns, $3,000, 
upon acceptance of satisfactory proofs at its home office of the 
death of said Homer M. Hathaway during the continuance of 
the policy, upon specified conditions, and subject to the provi- 
sions, requirements, and benefits stated on the back of the policy. 
The annual premium of $113.10 was required to be paid on the 
delivery-of the policy, and thereafter to the company, at its 
home office, in the city of New York, on the 26th day of January 
of every year during the continuance of the contract, until pre- 
miums for 20 full years should be fully paid to said company. 
This contract is not an assurance for a single year, with a pro- 
vision for renewal from year to year by paying the annual pre- 
miums; but it is the kind of a policy which the Supreme Court 
of the United States, in the case of Insurance Co. vs. Statham 
(93 U.S., 24-37, 23 L. Ed., 789) declared to be “an entire contract 
of assurance for life, subject to discontinuance and forfeiture 
for nonpayment of any of the stipulated premiums.” When 
the contract was made, a statute of New York; viz., chapter 
321 of the Laws of New York for the year 1877, prescribed that 
no life insurance company doing business in the State of New 
York should have power to declare forfeited or lapsed any 
policy thereafter issued or renewed, by reason of nonpayment 
of any annual premium or interest, or any portion thereof, un- 
less a prescribed notice should first be given in a prescribed 
manner, and that payment made within the time limited by 
such notice should be taken to be in full compliance with the 
requirements of the policy in respect to the payment of the 
premium or interest, notwithstanding any contrary stipulation 
contained in the policy, and further providing that “no such 
policy shall in any case be forfeited or declared forfeited or 
lapsed until the expiration of 30 days after the mailing of such 
notice.” In the year 1892 there was a complete revision of the 
insurance law of the State of New York, and the new statute 
contained a substitute for the section in the law of 1877, pre- 
scribing the notice to be given as a prerequisite to the forfeit- 
ure of a policy for nonpayment of premiums. That section of 
the law of 1892 is, by its terms, applicable only to policies sub- 
sequently issued or renewed. By another section, chapter 321 
of the Laws of 1877 is declared to be repealed. Another sec- 
tion contains the following saving clause :— 
“The repeal of a law, or any part of it specified in the an- 
nexed schedule, shall not affect or impair any act done, or 
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right accruing, accrued, or acquired, or penalty, forfeiture or 
punishment incurred prior to Oct. 1, 1892, under or by virtue 
of the laws so repealed, but the same shall be enjoyed, as- 
serted, enforced, prosecuted or inflicted, as fully and to the 
same extent as if such laws had not been repealed.” 


Another section provides that the provisions of the new law, 
as far as they are substantially the same as the laws existing 
on September 30, 1892, shall be construed as a continuation of 
such laws, modified or amended according to the language em- 
ployed, and not as new enactments. 

It is my opinion that the rights of the parties under the 
policy of insurance in suit were not affected or changed by the 
new legislation of 1892. Conceding that the statute of 1877 
prescribing the notice to be given was repealed, still there was 
no interval of time intervening after the repeal of that law, 
and before the substituted section became effective, within 
which the insurance company could have claimed a forfeiture 
of the policy for nonpayment of the premium; and under the 
law of 1892 the policy could not be forfeited for nonpayment of 
the premium until 30 days after the mailing of the prescribed 
notice. In the year 1897 the law was again amended, and sec- 
tion 92 of the law of 1892, which saves life insurance policies 
from forfeiture for nonpayment of premiums unless the pre- 
scribed notice shall have been given, was re-enacted, but with 
such a change of phraseology as to change the effect so as to 
only save policies from forfeiture for a period of one year after 
a premium has been due and unpaid, and with an additional 
provision barring actions on policies after the lapse of one year 
from the date of a default in the payment of any premium. No 
premiums on the policy in suit have ever been paid, except the 
first annual premium, which was paid at the time the policy 
was delivered, and the statutory notice was never given. Un- 
der the statutes of New York in force prior to the 8th day of 
April, 1897, the policy was kept alive, notwithstanding the non- 
payment of the premium, by the mere failure of the insurance 
company to proceed in the manner prescribed by the statute to 
declare a forfeiture. The sole question to be decided in the 
case is whether the amendment of the law of 1892 by the act of 
1897 had the effect to terminate the contract between the 
parties immediately, and to bar an action upon the policy after 
the death of the insured, which occurred subsequent to the 
date of said statute. 
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The plaintiffs make strenuous objections to consideration of 
the statute of 1897, on the ground that the same has not been 
pleaded; but I consider the objections to be without merit, for 
two reasons: In the first place, this is a court of the United 
States, and it is required to have judicial knowledge of the 
general laws of the different States which affect the rights of 
litigants. The defendant issued the policy in suit for the gain 
expected by receipt of the annual premiums to be paid by the 
insured. By failure to pay the premiums, and by the express 
provisions of the contract, the defendant would be absolved 
from liability, but for the statute laws of the State of New 
York; and this court cannot enforce a right based entirely 
upon the New York statutes, and at the same time ignore those 
statutes. In the second place, the statutes of 1877 and 1892 
upon which the plaintiffs rely were not pleaded by the plain- 
tiffs in their complaint, but are set up as affirmative matter in 
their reply. Now, by pleading these statutes in the reply, the 
plaintiffs have tendered an issue which, according to the prac- 
tice under the Code, cannot be met by further pleading on the 
part of the defendant, except by a demurrer; but an issue of 
fact arises, and the defendant may controvert the allegations, 
or avoid the effect thereof, according to the truth, either by 
showing that the statutes which the plaintiffs have pleaded in 
their reply never existed, or that they have been repealed or 
amended, without filing any rejoinder to the reply. The act of 
1897 permits life insurance companies doing business in the 
State of New York to forfeit their policies for nonpayment of 
the premiums, and without giving the prescribed notice, but 
only after the lapse of one year from the date on which the un- 
paid premiums become due and payable, and bars an action 
upon a forfeited policy unless it be commenced within one year 
from the date of default in the payment of the premium for 
which the forfeiture is claimed. There is no express declara- 
tion in the statute making it applicable to policies which were 
issued prior to the amendment, and there is nothing to indicate 
an intention of the Legislature to make the new law retro- 
active. On the contrary, the statute refers to “any policy here- 
after issued or renewed.” The questions involved in the deci- 
sions of this court and of the Circuit Court of Appeals for the 
Ninth circuit in the case of Phinney vs. Insurance Co.; Society 
vs. Nixon, 26 C. C. A., 620; Same vs. Trimble, 27 C. C. A., 404; 
Insurance Co. vs. Dingley, 35 C. C. A., 245; and Insurance Co. 
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vs. Hill,—are entirely different from the main question de- 
cided in the case of Rosenplanter vs. Society, 91 Fed., 728; id., 
37 C. C. A., 566. I feel entirely free to concur in the opinion in 
the latter case, and I assent to the general proposition that ex- 
isting rights which do not rest upon agreements of the parties, 
nor upon any consideration of value received, but only hang 
upon arbitrary provisions of paternal statutes, may be cut off 
at any time by act of the Legislature which created them, with- 
out impairing the obligations of contracts. But, to cut off ex- 
isting rights, the act must contain explicit declarations of its 
purpose to cut them off, or its provisions must necessarily cut 
them, as would be the case where the statute upon which they 
depend is repealed, without a saving clause. The courts will 
not presume that a new statute was intended to cut off any ex- 
isting right, when there is no express declaration of such inten- 
tion, for the reason that it is contrary to the policy of our gov- 
ernment to construe statutes so as to make them operate 
retroactively. In the Rosenplanter Case the policy under con- 
sideration was a term policy, and expired by its own limita- 
tions, unless it was renewed by the omission of the insurance 
company to proceed according to the provisions of the act of 
1877 to effect its forfeiture. It was not kept alive by the statute 
of 1892, because it belonged to the excepted class, and it was 
not protected by the act of 1877 after the repeal of that act. 
The policy in suit was not issued or renewed after the statute 
of 1897 was passed, and, therefore, it does not come within the 
purview of that statute. As it is not a policy which had to be 
renewed periodically in order to keep it alive, there was not 
even a constructive renewal of it, by force of the statute 
against forfeiture. I direct that findings be made in accord- 
ance with this opinion, and a judgment will be entered thereon 
in favor of the plaintiff for the amount of the policy, with in- 
terest, after deducting all unpaid premiums, with interest, to 
be computed at the New York rate. 





Supreme Court of California. 


SUPREME COURT OF CALIFORNIA. 


REYNOLDS 
v8. 
LONDON & LANCASHIRE FIRE INS. CO. ET At.* 


The policy was procured by and issued to the mortgagor who paid the pre- 
miums, and provided that the loss was payable to the mortgagee. The 
mortgagor afterwards foreclosed and purchased the property for an 
amount equal to the full amount due, including interest. After the pur- 
chase, but prior to expiration of redemption period, the property burned. 
After the expiration of the period the mortgagee received his deed. The 
statute of the State provided that property so insured for the benetit of 
mortgagee shall be deemed to be on the mortgagor’s interest. 


Held, That the interest of the mortgagee in the policy was only as a security 
for his debt, which was extinguished by the foreclosure sale, and he could 
not recover. After purchase he might have procured a policy as pur- 
chaser, and thus have insured his interest. 


Van Ness & Repman, for Appellant. 
J. C. Curisty and H. W. Nisser, for Respondent. 


McFaruanp, J. 

Action upon a fire insurance policy. A demurrer to the com- 
plaint having been overruled, defendant answered; and thereupon, 
on motion of plaintiff, judgment was rendered for him on the plead- 
ings. Defendant insurance company appealed from the judgment. 
The defendant, W. R. Porter, made default, and does not appeal. 

It appears from the pleadings that the policy in question was is- 
sued to said Porter upon certain buildings on his land, including a 
dwelling house, which was insured for $750, and also upon certain 
personal property. Porter procured the policy and paid the pre- 
mium. At the date of the policy the plaintiff had a mortgage on 
the land on which the building stood to secure an indebtedness to 
him from Porter; and it is averred in the complaint “that as a fur- 
ther security for said indebtedness,” Porter caused to be written on 
the policy the following: “Loss, if any, payable to M. D. Reynolds, 
on buildings only.” Plaintiff commenced an action against Porter 
to foreclose the mortgage, and on August 1, 1896, obtained a decree 
of foreclosure and order of sale; and on September 5, 1896, the 
premises were sold under the foreclosure proceedings to plaintiff 
for $1,550,—that being the full amount due, including interest and 
costs. On March 9, 1897, the period for redemption having expired 
without redemption, plaintiff received his deed under the sale. On 
November 5, 1896, which was after the purchase by plaintiff under 


—_—_ 


* Decision rendered, March 3, 1900. 
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the foreclosure proceedings, but before the expiration of the period 
for redemption, the dwelling house was destroyed by fire. It is 
averred in the complaint that Porter furnished proofs of loss, and 
performed all the conditions of the policy required of him. It fur- 
ther appears that the defendant has paid to Porter all loss and dam- 
age sustained by him from the destruction of the dwelling house. 
The question to be determined is whether or not, under these cir- 
cumstances, the defendant is legally liable to plaintiff in any amount 
whatever upon the alleged cause of action sued on; and, in our 
opinion, there is no such liability. 

It is apparent, not only from the averments in the complaint, but 
also from the general law on the subject, that plaintiff's relation to 
the policy was merely that of a creditor of Porter, who was the party 
insured; that the only interest which he had therein grew out of, 
and was dependent upon, the indebtedness from Porter to him; and 
that he was named in the policy merely that the latter might be, as 
averred in the complaint, “a further security for said indebted- 
ness.” Section 2541 of the Civil Code provides that 


“ Where a mortgagor of property effects insurance in his own 
name, providing that the loss shall be payable to the mortgagee, 
or assigns a policy of insurance to the mortgagee, the insurance 
is deemed to be upon the interest of the mortgagor;” 

And in Holbrook vs. Insurance Co. (117 Cal., 566), this court said 
that “the stipulation in the policy for payment to the mortgagees 
in case of loss was but a provisional assignment of the contingent 
proceeds of the contract, and had not the effect to substitute the 
mortgagees for the mortgagor as the party insured.” Therefore, in 
such a case, as the mortgagee has an interest in the policy only as 
security for his debt, it follows that such interest ceases whenever 
the debt is discharged, and there is no longer the relation of cred- 
itor and debtor between him and the mortgagor. In Pheenix As- 
sur. Co. vs. Allison, the Court of Civil Appeals of Texas said: “So it 
appears that in either case—whether the mortgagee procures the 
policy, paying the premium, without authority from the mortgagor, 
or whether it is procured by the mortgagor in the name of the 
mortgagee, and the debt is paid—the insurers are not liable to the 
mortgagee, because in the one case the payment of the debt and the 
extinguishment of the mortgage determines all efficacy in the policy, 
and in the other the mortgagor, paying the debt, is subrogated, and 
he alone should sue. See, also, Carpenter vs. Insurance Co., 16 Pet., 
495. In the case at bar, if Porter had extinguished the mortgage 
debt by paying it, no one would claim that there was any cause of 
action left to plaintiff against the defendant upon the policy in ques- 
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tion. But by the foreclosure proceedings, and the purchase of the 
mortgaged premises by the plaintiff for the full amount of the debt 
and judgment, the debt was fully extinguished, and plaintiff was no 
longer a creditor or mortgagee of Porter. There was no longer any 
debt which could be enforced in any way. Plaintiff was then sub- 
stantially the owner of the property; and Porter had the mere stat- 
utory right of redemption, which could be exercised within the 
statutory period, not by paying the former and extinct debt, but by 
paying the purchase price bid for the property, togetier with cer- 
tain statutory percentages and costs. In Duff vs. Randall (116 Cal., 
226), this court said: “Although the right of a mortgagor to redeem 
the mortgaged premises is not cut off until the expiration of the 
time allowed for redemption, yet the purchaser at a sale under the 
judgment rendered in the foreclosure suit acquires the same inter- 
est in the property sold as does a purchaser in property sold under 
an ordinary money judgment. ‘Upon the sale the purchaser ac- 
quires all the right, title, interest, and claim of the debtor thereto’ 
(Code Civ. Proc., § 700), and only the right to redeem from this 
sale is left in the mortgagor. Ifa redemption is made by the mort- 
gagor, it is not from the lien of the mortgage, but from the sale 
under the judgment, and the amount which he is required to pay 
under such redemption is not the amount of the mortgage, but the 
amount for which the property was sold. Prior to the entry of the 
judgment the mortgagor holds the title to the property subject to 
the lien of the mortgage, and after the judgment is entered he holds 
it subject to the lien of the judgment; but after the sale he has only 
a right of redemption, while the purchaser has the entire beneficial 
interest in the property, subject to be defeated by a redemption 
from the sale. ‘The execution of the deed gives to the purchaser 
at the sale no new title to the land purchased by him, but is merely 
evidence that his title has become absolute:’ Robinson vs. Thorn- 
ton, 102 Cal., 680. ‘The purchaser obtains an inchoate right, which 
may be perfected into a perfect title without any further act than 
the execution of a deed in pursuance of a sale already made. It is 
not a mere right to have a certain sum charged upon the property 
satisfied out of it. The sum before charged upon the land had al- 
ready been satisfied by the sale, to the extent of the amount bid 
and paid by the purchaser. The purchaser has already bought the 
land and paid for it. The sale is simply a conditional one, which 
may be defeated by the payment of a certain sum by certain desig- 
nated parties within a certain limited time. If not paid within the 
time, the right to a conveyance becomes absolute, without any fur- 
ther sale or other act to be performed by anybody: Page vs. Rogers, 
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31 Cal., 301.” In Breedlove vs. Society (124 Cal., 166), this court 
said: ‘Upon a sale of real property, the purchaser is substituted 
to and acquires all the right, title, interest, and claim of the judg- 
ment debtor thereto. * * * It is by the foreclosure sale that 
the title passes: Robinson vs. Thornton, 102 Cal., 680.” Thesher- 
iff's deed gives no new title. It is merely evidence that the title has. 
become absolute: Duff vs. Randall, 116 Cal., 226. Under these 
authorities, there is no logical answer.to the proposition that the 
sale to plaintiff extinguished the mortgage indebtedness, and all in- 
terest which he had in the policy as “‘a further security for said in- 
debtedness.” 

Respondent cites National Bank of D. O. Mills & Co. vs. Union 
Ins. Co., 88 Cal., 497. The facts in that case differ to some extent 
from those in the case at bar, although there are some things in the 
opinion which support respondent’s contention; but, so far as the 
opinion there could be invoked to sustain the judgment in the case 
at bar, it is founded upon notions of the effect of a judicial sale 
which are inconsistant with those declared in the later cases of Rob- 
inson vs. Thornton, Duff vs. Randall, and Breedlove vs. Society, 
above cited. Of course, a foreclosure, in the sense of a perfect 
extinguishment of the mortgagor’s equity of redemption, may be 
said not to be complete until after the expiration of the statutory 
period for redemption; but that consideration has no bearing upon 
the proposition that the sale extinguishes the debt. As before 
stated, redemption is affected, not by the payment of the former 
debt, which no longer exists, but by payment of the purchase price 
at the judicial sale, which may be much less or much more than the 
former debt. We are not concerned with the question whether or 
not, under the circumstances, Porter could have recovered anything 
of defendant on the policy, although, if Porter suffered no loss, 
then certainly plaintiff could not have recovered, because Porter 
was the party insured, and only through his losses could plaintiff's 
security have been efficacious. Neither are we concerned with the 
class of cases where the mortgagee himself procures a policy on 
buildings situated on the mortgaged premises, where he is the party 
insured, and where it has been held that he may take the policy on 
his interest in the property itself. Inthe case at bar, under our law, 
the plaintiff was not the party insured, and his interest in the build- 
ings mortgaged was not insured. The interest in the property 
which was insured was that of Porter the mortgagor, and it was 
only the indebtedness of Porter to plaintiff which gave the latter 
any interest inthe policy. After he changed his position from credi- 
tor to purchaser, he could, in the latter capacity, have procured a 





334 Supreme Judicial Court of Maine. [ April, 


policy on the buildings, and thus insured his interest in the property 
itself; but whatever interest he had in the old policy ceased with the 
extinguishment of the indebtedness. 

The judgment appealed from is reversed. 

We concur: Temple, J.; Henshaw, J.; Harrison, J.; Garoutte, J.; 
Van Dyke, J. 


SUPREME JUDICIAL COURT OF MAINE. 


CONLEY 
v8. 

WASHINGTON CASUALTY INS. CO.* 

In an action by the administrator of the insured against an accident insur- 
ance company, upon a certificate which provided for the payment to the 
insured, subject to many conditions and qualifications, of the sum of $10 
a week for each week’s disability caused by accident or disease, and seek- 
ing to recover the stipulated sum per week from the beginning of the 
disability to the death, held, that the objections made by the defendant to 
the maintenance of the action, based in part upon nonpayment of dues, 
cannot be sustained, it appearing, among other things, that there was 
a waiver, but that the plaintiff has proved only a total disability of the 


insured, within the terms of the certificate, for a period of three weeks 
prior to his death. 


This was an action on a policy of insurance against accident 
and disease, issued June 24, 1895, by the defendant company 
to John H. Flaherty, of Portland, to recover a balance of $170, 
for sick benefits claimed by his administrator to be due from 
June 13, 1895, to and including November 28, 1895, the date of 
said Flaherty’s death,—-$10 per week for 23 weeks, less $60, 
which have been paid. 

It appeared that in April, 1894, said Flaherty took out a 
policy in defendant company, and June 24, 1895, the policy was 
exchanged for the policy upon which the suit was brought. 

June 10, 1895, before the change of policies, said Flaherty 
paid his premiums, being then in arrears, up to May 27th pre- 
ceding, which was the last payment made on the policy. June 
13, 1895, said Flaherty was taken sick. 

Before the payment of June 10th the premiums were paid 
up only to May 13th, being more than two weeks, and nearly 
four weeks, in arrears; but by the payment of June 10th, being 
for two weeks, the premiums were paid up to May 27th, leaving 
two weeks then in arrears and unpaid, from May 27th to June 
"* Decision rendered, Jan. 4, 1900. Official Syllabus. #2323 
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10th. On June 13th, while said premiums were more than two 
weeks in arrears, not having been paid up in full on June 10th, 
and within one week after any payment of premiums was 
made, said Flaherty was taken sick. 

The old policy was in force and he was sick on the 24th of 
June, when this new policy was issued, and died on the 28th of 
November, 1895, from the sickness that he then had. There 
was no money paid for sick benefits until after the 10th of 
November, 1895; viz., $10 November 12th, $10 November 19th, 
$10 November 26th, $20 in December, and again $10 in Decem- 
ber, 1895. 

The following terms and conditions are on the back of the 
policy :— 

“Sec. 2. All dues are payable on Monday of each week, in 
advance, and no benefit. will be paid for death or disability 
occurring while said dues remain more than two weeks in 
arrears, or for death or disability occurring within one week 
after said arrears shall be paid up in full, and, if the dues are 
not paid within thirty days after due, this certificate shall be 
null and void.” 

“Sec. 8. The member agrees that, if disabled by sickness or 
accident, he must fill out, or cause to be filled out, the blanks 
furnished by said company, and immediately forward the 
same to said company; and he further agrees that he or his 
representatives must give proper notice to said company of 
any disability, and, if not given within ten days from date of 
disablement, he will forfeit any benefit until said notice is 
given; and, unless said notice is given within sixty days 
from date of said disablement, he will not be entitled to any 
benefit for such disability.” 

The various contentions of the parties are stated in the 
opinion. 


Argued before Peters, C. J., and Emery, Haskell, Wiswell, Strout, 
and Savage, JJ. 


D. A. Meauer, for Plaintiff. 
M. P. Franx and P. J. Larraser, for Defendani. 


WisweELt, J. 
The plaintiff’s intestate was the holder of a certificate issued 
by the defendant corporation under date of June 24, 1895, 
which provided for the payment to him, subject to many con- 
ditions and qualifications, of the sum of $10 a week for each 
week’s disability caused by accident or disease. 
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He had been the holder of another certificate, since April, 
1894, issued by the same company, which upon June 24, 1895, 
was surrendered, and the new one of that date taken in ex- 
change. The later certificate was in some respects more bene- 
ficial to the company than the first one. 

On June 13, 1895, the deceased suffered a hemorrhage of the 
lungs, and shortly after gave notice of his disability and its 
cause to the company, upon one of its blanks furnished for the 
purpose. This notice was received by the company on June 
26th. 

He seems to have furnished evidence satisfactory to the com- 
pany, of a disability which continued until July 31, 1895, be- 
cause for that period of time the company has since paid the 
weekly benefit. 

The deceased died on November 28, 1895. In this action his 
administrator seeks to recover the stipulated sum per week 
from July 31, 1895, to the time of his death. The case comes 
to the law court upon report. Various objections are urged 
by the defendant to the maintenance of the suit. 

According to the strict terms of the certificate upon which 
the suit is brought, the plaintifi’s intestate was not entitled to 
the weekly benefit provided therein, because disability caused 
by accident or disease within 30 days of the date of the certifi- 
cate was excluded from its provision. But we do not regard 
the certificate issued June 24th as a new contract, but rather 
as evidence of a modification of the contract which had been in 
force since April, 1894. 

The deceased had not strictly complied with a condition of 
the contract to pay dues weekly in advance. The dues that 
were payable May 27, 1895, on the first certificate, were paid 
June 10th, and none were afterwards paid. One of the pro- 
visions of the certificate provided that ** no benefit will be paid 
for death or disability accruing while said dues remain more 
than two weeks overdue.” But we think that the failure of the 
deceased to comply with this condition may fairly be inferred 
to have been waived by the company by the issuance of the new 
certificate of June 24th, especially in view of the fact that the 
company must have considered the condition waived when it 
paid the stipulated sum up to July 31, 1895. 

We do not think that the contract contemplated the payment 
of dues during a period of disability; but, even if it were other- 
wise, the company had in its hands money due the deceased 
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from which it might have deducted the amount of his weekly 
dues. 

It is further urged that there was a failure upon the part of 
the deceased to comply with the condition relative to giving 
notice of disability, but between the 13th and 26th days of June 
he gave notice to the company of his disabiiity upon one of 
the blanks furnished by the company. So long as that dis- 
ability continued from the same cause, we do not understand 
that the contract required further notice. 

As to the remaining objection, there is more difficulty. The 
certificate contains the following provision: ‘“ Benefits shall 
be paid only for such time as the insured is confined to the 
house, or totally disabled and under the care of a physician, 
and incapacitated thereby from following some legitimate busi- 
ness or occupation.” The evidence in the case does not show 
that after July 31st, and up to within a short time before his 
death, the deceased was confined to the house, or totally dis- 
abled, or under the care of a physician, or incapacitated thereby 
from following business or occupation. 

We think that the evidence does show that the deceased, 
from the time of his first sickness until his death, suffered from 
the same disease, although the extent of his disability is not 
shown, and that from the time that he called upon a physician, 
who testified in the case, he was totally disabled, within the 
meaning of the contract. This length of time is somewhat in- 
definite. The physician says in his testimony that it was three 
or four weeks before his death. For that time he was entitled 
to receive the sum mentioned, and his administrator may re- 
cover it in this action. Judgment for plaintiff for $30. 


VoL. XXIX.—22. 
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SUPREME COURT OF NEBRASKA. 


NORTHERN ASSUR. CO. 5 
v8. 


HANNA.* 


A fire policy requiring proofs of loss to be furnished within 60 days after the 
fire, and providing that no action should be maintained on the contract 
until the expiration of 60 days from the time of furnishing such proofs, 
contained no provision for a forfeiture in case the proofs were not fur- 
nished within the time specified. Held, That time was not of the essence 
of the requirement in regard to furnishing proofs of loss, and that a fail- 
ure to furnish such proofs within the prescribed period did not work a 
forfeiture of the insurer’s claim for indemnity. 


A stipulation in a contract of insurance that no suit shall be commenced on 
the contract ‘‘until 60 days after full compliance by the assured with all 
the foregoing requirements” is intended to give the insurer time to in- 
quire into the cause of loss, and make provision for payment. 


If, upon presentation to it of a claim arising under such a contract, the in- 
surer deny all liability, and refuse absolutely to pay at any time, the 
insured may commence an action on the policy, without waiting for the 
period of limitation to lapse. 


Greene & Breckennince, for Plaintiff in Error. 
Lampertson & Hatt, for Defendant in Error. 


SuLiivan, J. 

In the District Court of Lancaster County, Charles A Hanna, 
the plaintiff below, recovered a judgment against the Northern 
Assurance Company of London, England, on a fire policy cover- 
ing a stock of merchandise. It is insisted that the judgment 
should be reversed, because: (1) Proofs of loss were not fur- 
nished within the time fixed by the contract of insurance; (2) 
that there was neither averment nor proof of a waiver of the 
condition with respect to furnishing proofs of loss; and (3) 
that, if the defendant is liable, the action was prematurely 
brought. We will consider these propositions in regular order. 

It appears that the policy provided for the furnishing of 
proofs of loss within 60 days after the fire, and that such proofs 
were not furnished until after the time so limited. Counsel 
for the defendant claims that the provision in question is a con- 
dition precedent to the right of recovery, and cites a large num- 
ber of authorities in support of his claim. Special stress, how- 
ever, is laid on Insurance Co. vs. Davis (40 Neb., 700), where, in 
an opinion by the present chief justice, it was said: “In the 
“y*Decision rendered, March 21, 1900, Syllabus by the Court. i—i‘sé~S 
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case under review, the plaintiff, before he was entitled to re- 
cover, was required to establish by competent evidence either 
that notice and proofs of loss were furnished the company 
within the time stated in, and according to the requirements of, 
the policy, or that the defendant had waived the same.” We 
have no doubt about the correctness of the statement quoted 
as applied to the facts of the Davis Case. The policy in that 
case expressly provided for a forfeiture of all claims under it if 
proofs of loss were not furnished within 60 days after the de- 
struction of the insured property. The policy in this case con- 
tains no such provision. It declares that 

“The loss shall not become payable until sixty days after 

* * * proofs of loss herein have been received by the 

company.” 

Another provision is that no suit shall be commenced on the 
contract “until sixty days after full compliance by the assured 
with all the foregoing requirements, nor unless commenced 
within twelve months next after the fire.” There is no forfeit- 
ure expressly provided for, and we are not authorized to supply 
one by construction. Our conclusion upon this branch of the 
case is that the time within which proofs of loss were to be 
furnished is not of the essence of the contract, and that the 
failure to furnish such proofs within the prescribed period did 
not work a forfeiture of plaintiff’s claim for indemnity: The 
authorities supporting this view are abundant: Rheims vs. In- 
surance Co., 39 W. Va., 672; Tubbs vs. Dwelling Insurance Co., 
84 Mich., 646; Steele vs. Insurance Co., 93 Mich., 81; Insur- 
ance Co. vs. Downs, 90 Ky., 236; Insurance Co. vs. Scammon, 
100 Ill., 644; Vangindertaelen vs. Insurance Co., 82 Wis., 112, 
13 Am. & Eng. Enc. Law (2d Ed.), 328. 

Having reached the conclusion that the furnishing of proofs 
of loss within 60 days from the date of the fire was not a pre- 
requisite to a suit upon the policy, the defendant’s second 
proposition may be conceded. 

This action was instituted within 30 days after plaintiff had 
furnished proofs of loss, and it is insisted by counsel for de- 
fendant that the right of action had not then accrued. It is 
alleged in the answer that the company had denied liability on 
the policy, and had refused to pay the plaintiff’s claim, before 
suit was commenced. This, according to the authorities, 
amounted to a waiver of the right secured to the insurer by the 
clause providing that 60 days should intervene between the 
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furnishing of proofs of loss and the commencement of an action 
on the policy. It has been sometimes said that stipulations 
like the one here in question are to be regarded as contracts for 
credit; but it is, perhaps, more accurate to say that they are in- 
tended to give the insurer time to inquire into the cause of loss, 
and make provision for payment: Insurance Co. vs. Gracey, 
15 Colo., 70; Hand vs. Insurance Co., 57 Minn., 519; Insurance 
Co. vs. Gibson, 53 Ark., 494; Cascade Fire & Marine Ins. Co. vs. 
Journal Pub. Co., 1 Wash., 452; 13 Am. & Eng. Enc. Law (2d 


Or x 


Ed.), 375. In Lumber Co. vs. Finney (85 Neb., 214) it was held 
in an opinion by Maxwell, C. J., that the provision is never 
effective to defeat an action, and is to be construed merely as a 
stipulation exempting the insurer from costs during the speci- 
fied period. Without accepting this view, or at this time dis- 
senting from it, we held, in conformity with the authorities 
here and elsewhere, that an unqualified denial of liability, and 
an absolute refusal to pay at any time, is a waiver by the in- 
surer of the right to have a stipulated time within which to 
make payment: Insurance Co. ys. Hildebrand, 54 Neb., 306; 
Insurance Co. vs. Fallon, 45 Neb., 554. After the company had 
made its investigation touching the cause of the loss, and had 
decided not to pay it at all, there existed no reason why the 
question of its liability might not be immediately determined. 
The Supreme Court of Arkansas, speaking upon this subject, 
in Insurance Co. vs. Gibson, supra, said: “It would be unrea- 
sonable to say that it [the insurer] still retained the right to 
have 90 days in which to pay a loss that it never intended to 
pay. The object of the agreement that the company should 
have 90 days was to give it time to pay after the loss was ad- 
justed. Why should it have the time when it did not intend to 
pay. The denial of liability was inconsistent with such a claim, 
and was a waiver of it.” Language of like import is found in 
Insurance Co. vs. Cary (88 Ill, 453), and in Cascade Fire & 
Marine Ins. Co. vs. Journal Pub. Co., supra. Counsel for de- 
fendant thinks there is a distinction between a denial of lia- 
bility on the ground that the policy was not in force when the 
loss occurred, and a denial grounded on a failure to furnish 
proofs of loss. We do not perceive the alleged distinction, and, 
according to the adjudged cases, it does not exist: Hand vs. In- 
surance Co., supra; Insurance Co. vs. Gracey, supra; Phillips 
vs. Insurance Co., 14 Mo., 220. The judgment is affirmed. 
Affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


FARRELL 
vs. 


GERMAN AMERICAN INS. CO.* 


Where a writ was caused to be issued three days before the expiration of the 
time required for beginning action, with the intention of causing it to be 
seasonably served before the term to which it was returnable, the action 
was in time. 


One of the arbitrators privately tested the effect of heat on certain goods, 
and told the result to the others before the parties and counsel without 
objection. Examinations were made by the arbitrators at the scene of 
the tire with consent of parties. Two of the arbitrators talked to third 
parties, but testified they were not influenced thereby. Two of them 
discussed with each other the case in the absence of the third. Two ex- 
amined the books of one of them as to prices of similar goods, and in- 
formed the third of the results. 


Held, That these were not irregularities that would avoid an award in the 
absence of bad faith. 


D. J. Donanve, for Plaintiff. 
F.. M. Forsusu, for Defendant. 


Morton, J. 

This is an action to recover upon an award for a loss under a 
fire insurance policy, and was heard by the court without a 
jury. 

The first question is whether the action was seasonably com- 
menced. The writ was dated three days before the expiration 
of the time limited in the policy for the bringing of an action. 
The date of the writ was prima facie evidence of the commence- 
ment of the action: Veginan vs. Morse, 160 Mass., 143; Bun- 
ker vs. Shed, 8 Mete. (Mass.), 150; Gardner vs. Webber, 17 
Pick., 407, 412. There was nothing which, as matter of law, 
required the court to find that the writ was made provisionally. 
Whether it was so made or not was a question of fact, and we 
think that it was competent for the court to find, on the evi- 
dence before it,—and, for aught that appears, it did so find,— 
that “the writ was made at the time it bore date, with an inten- 
tion to cause it to be seasonably served on the defendant before 
the term [sitting] to which it was returnable:’ Bunker vs. 
Shed, supra. It would follow from such a finding that the 
action was seasonably commenced. 





* Decision rendered, March 2, 1900. 
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The remaining questions relate to instances of alleged mis- 
conduct on the part of two of the arbitrators, and to their 
effect upon the validity of the award. The policy was in the 
Massachusetts standard form, and the arbitrators were ap- 
pointed under the clause which provides that, in case the 
parties fail to agree upon the amount of a loss, the matter shall 
be referred to three disinterested persons,—one to be selected 
by the insured, one by the company, and the two so chosen to 
select a third; the award of a majority to be final. It is mani- 
fest that the arbitration thus provided for is intended to afford 
a simple and speedy remedy for the settlement of disputes in 
regard to losses, and to simplify proceedings in case of a resort 
to the courts, and is not necessarily to be governed in all re- 
spects by the rules which apply to trials in court. We think 
that an award so arrived at is not to be lightly set aside, even 
though there may have been informalities or irregularities in 
the conduct of the proceedings, if it appears, or the court may 
have found, that the arbitrators making the award acted in all 
matters pertaining to the submission in good faith, and with an 
honest desire to come to a correct result. In such a case the 
award, it seems to us, should stand, unless it plainly appears 
that the acts of alleged misconduct have prejudiced, or may 
have prejudiced, the party complaining, or have violated those 
well-settled rules which justice requires should be observed in 
order to insure the fair determination of the matters in dis- 
pute. See Nichols vs. Nichols, 186 Mass., 256; Straw vs. 
Truesdale, 59 N. H., 109. Whether, in any given case, there 
has been such misconduct as to require the award to be set 
aside, will generally be a mixed question of law and fact,— 
mostly of fact (Morville vs. Society, 123 Mass., 129, 139),—in 
regard to which the finding of the trial court will, of course, be 
final. The precise question, therefore, in the present case is 
whether it can be said, as matter of law, that the judge who 
heard the case erred in refusing to rule, upon the evidence be- 
fore him, that the award was invalid. We do not think that it 
can be so said. 

Mr. Callahan’s experiment with crockery, and the results, 
were all reported by him to the other arbitrators, at a meeting 
at which witnesses and counsel were present, and no objection 
was made. If there was any irregularity, it must be deemed 
to have been waived. <A similar experiment by Mr. Rowland 
with tin cans, and the results, were reported by him to the 
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other arbitrators, and comes, it seems to us, fairly within such 
examination and testing of the evidence as was permissible to 
the arbitrators: Small vs. Trickey, 41 Me., 507; Adams vs. 
Bushney, 60 N. H., 290. It was competent, we think, for the 
court to find, on the evidence before it, that the visit of the 
arbitrators to Dracut, and what took place there, were with the 
knowledge and consent of both parties and their counsel. If 
so, there was no irregularity or misconduct in it. The conver- 
sations between Rowland and O’Leary, and Callahan and 
O’Leary are not stated. They may have been entirely imma- 
terial. Rowland testified that the conversation between him 
and O’Leary was “not half a dozen words, all told.” Both tes- 
tified that the conversations had no effect upon them in making 
up the award. It is possible, also, that the court may have 
found in these cases, as well as in regard to the conversation 
between Rowland and Mr. Qua, that the conversation was after 
the award had been made. We do not see how it can be held, 
as a matter of law, that the court erred in refusing to set aside 
the award because of these conversations. See Jolson vs. 
Power Co., 107 Mass., 472; Johnson vs. Witt, 138 Mass., 79; 
Com. vs. Desmond, 141 Mass., 200. So, also, we think that it 
cannot be held, as matter of law, that the talk (which is not 
given) of Callahan with outsiders requires that the award 
should be set aside. The remaining matters relate to talks, in 
the absence of the third between the two arbitrators who 
finally signed the award. Both testified that they did not 
come to any final conclusion until the last interview, at which 
all were present, and at which, after unsuccessful efforts to 
agree with the third arbitrator, the award was signed by them. 
lf any excuse or justification be needed for their talking with 
each other, it is found, we think, in the fact (which there was 
testimony tending to prove) that the two had made efforts to 
have meetings of all three of the arbitrators, and had failed on 
account of the engagements and illness of the third arbitrator, 
and for other reasons, and that, as one of them told Mr. Ab- 
bott, the agent of the defendant company, which selected the 
other arbitrator, “the time within which the award was to be 
made was about expiring.” We see no objection to the ex- 
amination which was made by the two arbitrators of Mr. Row- 
land’s books, in regard to prices. Presumably, one ground, at 
least, of the selection of Mr. Rowland and Mr. Callahan was 
their greater or less familiarity with the business in which the 
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plaintiff was engaged. They had the right to draw upon their 
own experience and knowledge in considering the matters sub- 
mitted to them, and it was certainly better for all concerned to 
do as they did, than to trust to their unaided recollection, or to 
accept without question the prices to which the plaintiff had 
testified. See Adams vs. Bushney, 60 N. H., 290; Straw vs. 
Truesdale, 59 N. H., 109. Moreover, there is some evidence, 
though slight, that what they had done was communicated to 
the other arbitrator at a meeting when all were present. 

On the whole case, we see no ground which requires, as mat- 
ter of law, that the award should be set aside. The arbitrators 
who signed the award seem to have taken unusual pains to 
reach a correct result. They and the other arbitrator were be- 
fore the court, which found that they acted in good faith, and 
we cannot say, as matter of law, that his ruling in favor of the 
award was wrong. Exceptions overruled. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


SUN INSURANCE OFFICE or Lonpon, 
v8. 
MERZ.* 


A policy of insurance, in and by which the parties thereto agree for insur- 
ance against fire upon property in which the party to whom the policy is 
issued has no insurable interest at the time of making the contract, is not 
on that account void. It is sufficient to support the policy that an insur- 
able interest subsists during the risk and at the time of the loss. 


Epwarp A. Day and Cuartes L. Corsi, for Plaintiff in Error. 
Corre & Swayze, for Defendant in Error. 
GuMMERE, J. 
This is an action brought by the plaintiff in error against 
Merz to recover upon a policy of insurance by the terms of 
which Merz and 24 other persons and firms, who had formed 
an organization known as a “ Fire Lloyd’s,” under the act of 
March 25, 1895 (2 Gen. St., p. 1784), agreed, for a consideration 
of $8,000, to reinsure the plaintiff in error for the term of time 
from the 30th day of September, 1897, at midnight, to the 31st 
day of December, 1897, at midnight, against all direct loss or 
damage by fire, to an amount not exceeding in the aggregate the 





* Decision rendered, March 16,1900. Syllabus by the Court. 
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sum of $25,000, nor exceeding the interest of the assured in 
said property, 

“To the following described property; to wit, reinsurance 
of the Sun Insurance Office of London, being a reinsurance 
of the liability of the Sun Insurance Office for claims for loss 
and damage by fire or lightning occurring in the months of 
October, November, and December, 1897, destroying and 
damaging property located anywhere in the United States 
and Territories. Said property must be damaged or de- 
stroyed by fire between midnight of September 30, 1897, and 
midnight of December 31, 1897.” 

The questions considered and determined by the Supreme 
Court, and now presented here for review are: First, whether 
what is known as the “ Fire Lloyd’s statute of March 25, 1895,” 
as amended by the act of March 26, 1896 (P. L. 1896, p. 156), 
prohibits the making of a contract of reinsurance; and, second, 
whether the contract now before us is void as being a wagering 
policy. 

The conclusion reached by the Supreme Court upon the first 
question submitted was that policies of reinsurance were not 
prohibited by the legislation referred to; that this legislation 
confers upon Lloyd’s associations, such as the organization 
which the defendant represents, authority to insure against 
loss or damage occurring by fire or lightning in favor not only 
of the owners of property, but also in favor of all those having 
an insurable interest therein; and that an insurer of property 
acquires by his contract an insurable interest therein which he 
may protect by a contract indemnifying him against loss in 
whole or in part. We concur in the construction put by the 
Supreme Court upon this legislation, and in the conclusion 
that it does not prohibit the making of contracts by insurers 
indemnifying them against loss upon policies which they have 
issued. The Supreme Court further concluded that the con- 
tract sued on was wholly void, because it stipulated for indem- 
nity against losses upon property in some portion of which the 
plaintiff then had no insurable interest. The ground upon 
which this conclusion is rested is that, where an insurable inter- 
est does not exist at the time of making the contract of indem- 
nity, such contract is a wagering one, and therefore void as 
against public policy. This was formerly considered to be the 
rule with relation to fire policies, and was so declared both by 
text writers and in decided cases, although a contrary view 
was always taken in construing life and marine insurance poli- 
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cies. Why any such variance in construction existed it is diffi- 
cult to understand, for, certainly, if a contract to insure after- 
acquired property against fire is a wagering contract, and 
therefore void because against public policy, a contract to in- 
sure such property against marine risks, or a contract to in- 
sure the life of a person in favor of one who, at the time of the 
taking out of the policy, has no interest therein, are equally 
wagering contracts, and, if such contracts are prohibited by 
public policy, should equally be considered void. But, although 
the earlier cases on fire insurance laid down the rule enunci- 
ated by the Supreme Court, experience has taught that the 
necessities of business and the adequate protection of property 
require the same methods of insurance against loss by fire as 
have always existed with relation to losses by the perils of the 
seas; and reflection has led to the conclusion that contracts of 
insurance upon property in which the insured has no interest 
at the time of the issuing of the policy are not wagers if he 
acquires an interest during the life of the policy, and retains it 
at the time when the loss occurs. As a result of the applica- 
tion of this later, and, as it seems to us, better-judged doctrine, 
it has been held that a policy issued to a merchant, drawn, by 
the intention of the parties to it, to cover goods which should 
be acquired by the insured from time to time during the con- 
tinuance of the policy, is a valid contract (Lane vs. Insurance 
Co., 3 Fairf., 44); that a policy issued to a farmer, covering not 
only the live stock then owned by him, but that to be subse- 
quently acquired during the term of the policy, or one issued to 
him upon crops not yet planted, but which the parties expected 
would be grown before the expiration of the policy, is legally 
unobjectionable (Mills vs. Insurance Co., 37 Iowa, 400; Sawyer 
vs. Insurance Co., 37 Wis., 503); that insurance upon the con- 
stantly changing contents of an oil tank is not prohibited by 
any rule of public policy, and entitles the insured to recover the 
value of the oil which happens to be in the tank at the time 
when the fire occurred which destroys it (Western & A. Pipe 
Lines vs. Home Ins. Co., 145 Pa. St., 346). Other cases in 
which the same view is taken of the effect to be given to poli- 
cies of fire insurance, which, by the agreement of the parties, 
are drawn to cover property which, it is anticipated, the in- 
sured will acquire before the time limited therein has expired, 
are Wood vs. Insurance Co., 31 Vt., 552; Hooper vs. Insurance 
Co., 17 N. Y., 424; Hoffman vs. Insurance Co., 32 N. Y., 405; 
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Wolfe vs. Insurance Co., 39 N. Y., 49; Lee vs. Insurance Co., 11 
Cush., 324. Up to the present time the question has not re- 
ceived consideration at the hands of this court. An examina- 
tion of the reasons upon which the earlier rule rests has led us 
to the conclusion that they are not well founded, and that a 
contract by which the parties provide for indemnity against 
loss by fire upon property to be subsequently acquired by the 
party indemnified is not in any sense a gaming contract, and 
void on that account; in other words, that an insurable inter- 
est, subsisting during the risk and at the time of the loss, is 
sufficient to support a policy insuring against loss by fire. The 
judgment of the Supreme Court should be reversed. 


a 


SUPREME COURT OF WISCONSIN. 


GUETZKOW 
v8. 
MICHIGAN MUT. LIFE INS. CO.* 


A note given for the premium provided that it should not be regarded as pay- 
ment, but only as an extension of time, and that a certificate of health 
should be necessary to a renewal. 


Held, That a refusal to accept payment of the note on the ground that no 
certificate of health was furnished excused a subsequent tender of the 
next premium when due. 


Statement of facts by Donar, J. 


Plaintiff's decedent, Henry Guetzkow, held a policy upon his 
own life, issued by the defendant company, dated December 14, 
1894, conditioned upon the payment of an annual premium of 
$136.50 on or before noon of the 14th day of December in each year. 
It recognized that the time of payment of these premiums might be 
extended by the giving of notes, and that such notes should be 
deemed not payment, but only extensions, 

“And, if any such note or any renewal thereof shall not be fully 
paid when due, then for any loss occurring while such note or 
other obligation remains due and unpaid the company shall not 


be liable.” 
It also provided :— 


“No agent has authority to deliver a renewal receipt upon this 
policy after the day when the [annual] premium falls due, with- 
out at the same time taking a certificate of good health of the 
insured.” 





* Decision rendered, Feb. 2, 1900. 
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The premium of December 14, 1894, was duly paid. The pre- 
mium of December 14, 1895, was extended by the giving of notes, 
of which the last one, of $55, was due November 14 or 15, 1896. On 
November 12th, before this note was due, the insured being then 
confined to the house by illness, his brother Louis Guetzkow went 
to the State agent of the company, Noyes, who held this note for 
collection, and asked for an extension of a week or two, which was 
accorded him upon condition of giving his own duebill for the 
amount, which he gave. On November 25th the same Louis Guetz- 
kow tendered the money. The agent demanded, as a condition of 
receiving it, a health certificate, which Louis told him he could not 
give, as his brother was sick. The agent persisted in the refusal 
unless that condition was complied with. About 10 days after the 
25th, Noyes came to Louis Guetzkow’s room and offered to return 
the duebill, when Louis told him he wanted to pay it. He replied 
that he could not accept payment, and, throwing the duebill on the 
porch, went away. Shortly after the 25th, another brother, Ru- 
dolph, endeavored to persuade the agent to accept the money, but 
he still insisted on a health certificate. The annual premium of 
$136.50 due December 14, 1896, was not paid. Rudolph Guetzkow 
testifies that the reason for omitting such payment was the refusal 
already made to accept the balance of the former one without a 
health certificate. On January 9, 1897,a further tender of pay- 
ment of the $55 note was made to the agent, Noyes, and refused; 
and on January 11th a tender was made of the annual premium of 
$136.50, and refused. On January 13th the agent, Noyes, came to 
the office of Guetzkow’s attorney, Mr. O. T. Williams, and requested 
payment of the $55 note, which Mr. Williams at once made by his 
check, and at the same time offered to pay the premium of $136.50 
which was due under the policy December 14, 1896, which, however, 
the agent refused to accept. Henry Guetzkow died on January 21, 
1897. At the close of the plaintiff's evidence both parties rested, 
and both moved for a direction of the verdict. The court directed 
a verdict in favor of the plaintiff for the amount of the policy, less 
the $156.50 unpaid premium and interest, for which amount judg- 
ment was entered, from which the defendant appeals. 


W. J. Kersuaw, for Appellant. 
Gro. L. Witurams, for Respondent. 


Doner, J. (after stating the facts). 
The question presented is whether there was any evidence to go 
to the jury to establish a forfeiture of the policy sued on. No such 
condition resulted from default in the payment of the extension 
note of $55, whether we hold the extension of that note on Novem- 
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ber 12th effective or not; for by the terms of the policy the only 
effect of such default was to suspend the right of recovery for any 
loss occurring pending the default. The insured had the right to 
pay such extension note at any time after it was due, and before 
loss. Hetendered such payment on the 25th of November, and in 
fact made such payment on the 13th day of January, and before his 
death. But it is contended that the failure to pay the annual pre- 
mium on December 14th terminated the policy. Doubtless such 
failure would accomplish that result, unless it be excused. Prior to 
that time the company had insisted that the insurance was termi- 
nated, and could not be revived except by furnishing a health cer- 
tificate, which confessedly the insured was unable to do. If the 
position of the company was right, the tender of the annual pre- 
mium at its maturity on December 14th would have been utterly 
futile. The same reasons which led the company to refuse the pay- 
ment of the $55 would also lead it to refuse the premium, as in fact 
it did when tendered. The insured could no more furnish a health 
certificate on December 14th than on November 25th. The rule of 
law is maintained with great unanimity that one party cannot pre- 
dicate a forfeiture upon an omission by the other which his own 
conduct has helped to bring about; that the declaration that a pol- 
icy of insurance is already forfeited will constitute a sufficient justi- 
fication for the omission to tender subsequently accruing premiums 
or installments, upon the ground that the assured is justified in be- 
lieving that no tender would be accepted, and the formality is there- 
fore unnecessary; that the law will not require the doing of a vain 
thing: 2 Joyce, Ins., § 1123; Shaw vs. Insurance Co., 69 N. Y., 286; 
Girard Life Ins. Co. vs. Mutual Life Ins. Co. of New York, 86 Pa. 
St., 236: Insurance Co. vs. Home Benetit Soc., 181 Pa. St., 448. We 
are satisfied that the defendant’s conduct justified the insured in be- 
lieving that the annual premium would not be accepted on Decem- 
ber 14th without a health certificate, and, within the rule of law 
above stated, he was therefore excused from making that tender, and 
is in precisely the same situation as if it had been made; from which 
results the conclusion that no forfeiture of the policy had taken 
place, but that it was in full force at the time of his death. No other 
defense being tendered, and there being no conflict in the evidence, 
the court below was justified in directing the jury to render a ver- 
dict for the plaintiff. The foregoing is the only error urged upon 
us by the argument, although 17 are assigned. As frequently 
stated, this court will not ordinarily examine assignments of error 
which the appellant does not deem worthy of argument either orally 
orin his brief. Judgment affirmed. 





Supreme Courl of New Hampshire. 


SUPREME COURT OF NEW HAMPSHIRE. 


PROVIDENT MUT. RELIEF ASS’N 

v8. 
PELISSIER.* 

In a society organized to secure the insurance of members through their mu- 
tual co-operation by way of assessments, but having no special provisions 
regarding the liability for assessments in case of suspension for nonpay- 
ment of dues, or forfeiture of membership after a certain delinquency, the 
member is liable for dues and assessments levied after his suspension be- 
fore his membership ceased, and for assessments levied after such termi- 
nation to pay death losses occurring while he was a member. 

Samve B. Pace, for Plaintiff. 

Binauam & Mrrcue., for Defendant. 

Buiopeett, C. J. 

In the absence of any statutory provision defining the right 
of the plaintiff or the obligation of the defendant in respect of 
assessments and dues, their respective rights must be deter- 
mined by the agreement which they made between themselves, 
as evidenced by the constitution of the association and the by- 
laws passed pursuant therewith, of which every member is 
bound to take notice. Looking at the constitution, it is seen 
that the object contemplated is to secure insurance to the mem- 
bers, through their mutual co-operation, by way of assessments, 
and that the rights of each member qualify the rights, and to 
some extent, measure the obligations and liabilities, of the 
others, but no special provision is found which affords any 
direct aid in the determination of the questions raised by the 
case. Resort must, therefore, be had to the by-laws, which are 
to be construed reasonably, according to the intentions of all 
concerned, and in the same manner and upon the same princi- 
ples that a written contract between private individuals would 
be construed. 

The by-laws that are material to the questions involved are 
contained in article 7, relating to assessments and dues, and 
read as follows: 

“Section 1. Each and every member shall pay to the secre- 
tary, when he makes application for membership, his first 


assessment to the benefit fund at the following rates, and the 
same amount on each and every assessment thereafter, while 


*Decision rendered, July 28, 1899. 
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he remains a member of the association: [Rates omitted.] 
* * * Sec. 3. Any member who neglects to pay his assess- 
ments or dues within thirty days from the date of notice 
shail be suspended, and the clerk of his subordinate associa- 
tion shall immediately report such delinquent to the secre- 
tary, and, should such delinquency continue until three death 
assessments have been called for, his membership shall be 
forfeited.” 

These sections contain all the stipulations of the parties upon 
the matters under consideration, and must establish and deter- 
mine their respective rights. 

The first contention of the defendant is that, under the pro- 
visions cited, the plaintiff has no power to collect any assess- 
ments from him. To this contention we cannot assent. When 
the defendant took his membership certificate he entered into 
an absolute undertaking to pay the assessments specified in the 
first section, so long as he remained a member of the associa- 
tion. The effect was to establish a personal liability for such 
assessments on his part, and to create a debt against him which 
he obligated himself to pay, and which he could not repudiate. 
True, by his failure to pay as required by the third section, both 
his contract and his membership terminated. But this did not 
discharge his pre-existing indebtedness to the plaintiff. Its 
rights as a creditor had already attached, and it could not be 
devested of them by the mere lapsing of his membership. No 
such easy mode of paying debts is known to the law. Nor is 
there anything whatever in the language of the third section, 
providing, as it does, for the forfeiture of membership, which 
suggests or implies a discharge thereby from past dues and 
assessments, as to which there is an unqualified promise to pay 
embodied in the contract: Ellerbe vs. Barney, 119 Mo., 632. It 
is unnecessary to consider this branch of the case further. As 
a member of the association, the defendant was at the same 
time both insurer and insured. As the latter, it was optional 
with him to forfeit his insurance and membership rights or not, 
as he pleased; but, as the former, he had no option as to the 
fulfillment of the very different class of obligations pertaining 
and attaching to that relation. 

The defendant’s second contention is that he is not liable for 
assessments levied after his membership had ceased. It is 
hardly necessary to say that this contention cannot be sus- 
tained. The obvious test of liability is the time when the 
losses occurred upon which the assessments were made. The 
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termination of his membership cut off the defendant’s liability 
as to future losses, but, as before stated, it in no way released 
him from future assessments for the payment of losses then ex- 
isting. They were valid claims against the plaintiff, the de- 
fendant’s liability to pay his proportionate part of them was 
created by his contract of membership, and the plaintiff’s right 
to enforce it against him by assessment is not limited, in re- 
spect of time, by his withdrawal from the association. The 
result is that the plaintiff is entitled to recover such items of its 
claim as accrued during the defendant’s membership. 
Judgment accordingly. All concurred. 


SUPREME COURT OF GEORGIA. 


FARMERS’ MUT. INS. ASS’N 
v8. 


AUSTIN.* 


An assessment on a member of a mutual fire company to pay a loss under a 
contract, valid when issued, cannot be defeated by claiming that the 
company, at the time of assessing, was not authorized to do business by 
reason of failure to pay taxes. 


O. E. & M. C. Horton, for Plaintiff in Error. 
R. J. Jorpan, for Defendant in Error. 
Lumpkin, P. J. 

The Farmers’ Mutual Insurance Association of Georgia was 
a corporation organized for the purpose of insuring its mem- 
bers against loss by fire, wind, or lightning. Its scheme, under 
its constitution and by-laws, for raising money with which to 
pay losses, was to make assessments upon its members. J. A. 
De Foor was a member, and sustained a loss by fire. J. P. Aus- 
tin, another member, was assessed $4.70 for his pro rata share 
of this loss. He refused to pay, and the association brought 
against him an action upon an account, in which the particu- 
lars as to this assessment were fully set forth. There was a 
verdict for the defendant, and the plaintiff sued out a certio- 
rari, Which the Superior Court overruled, and the association 
excepted. In the justice’s court its secretary testified that 
“the account sued on was just, true, due, and unpaid; that said 


* Decision rendered, Jan. 30, 1900. 
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account was due on account of J. A. De Foor’s loss by fire; that 
said fire occurred on or about the month of December, 1896; 
that said De Foor was a policyholder in said association,” ete., 
-—making out a complete case for the plaintiff. It does not 
appear that the defendant disputed either the justice or the 
amount of the assessment, and the only defense relied upon 
was that the association, by reason of its failure to pay its 
license taxes to the State for the years 1896 and 1897, was not 
lawfully entitled to transact business during those years, and 
therefore, could not enforce the collection of this assessment. 
In support of this defense, the defendant proved that the plain- 
tiff had not paid the taxes indicated. The record is silent as to 
whether the tax for 1895 was paid, nor does it disclose the date 
of De Foor’s policy. Counsel argued here the question whether 
or not the contracts of this association were void because of its. 
failure to pay the taxes of 1896 and 1897, but we do not think 
this question was really involved in the case, and cannot, there- 
fore, with propriety undertake to decide it. If the association 
was lawfully entitled to transact business when it issued the 
policy to De Foor, it certainly had the right to collect the 
assessment due by Austin. If it ever became legally bound to 
pay De Foor for a loss by fire, Austin at the same time became 
liable to pay his proportion of such loss, if it occurred during 
the period covered by the policy. The correctness of this prop- 
osition cannot be seriously doubted. It does not affirmatively 
appear that the association was for any reason not so entitled 
when that policy was issued. The loss occurred in December, 
1896, or about that time, and, for aught that appears, the policy 
may have been executed and delivered in 1895. If so, it was 
apparently a valid contract, for there was no defense based 
upon the assertion that the tax for that year had not been paid, 
nor was it incumbent on the plaintiff to show affirmatively that 
it had paid its tax for that year. If it failed to do so, the bur- 
den rested upon the defendant to allege and prove that such 
was the fact. Let it be remembered that the evidence for the 
plaintiff made a prima facie case in its favor. The defendant 
sought to overcome this evidence by attempting to show that 
the plaintiff could not lawfully write a contract of insurance in 
1896 or in 1897, and did not show that the policy in question was 
in fact issued in either of these years. In other words, he ut- 
terly failed to show that the De Foor policy was for any reason 


invalid. This being so, and the positive testimony being thaf 
VoL. XXIX.-23. 
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the account sued on was “just, true, due, and unpaid,” which 
could not have been soif the policy on which the assessment was 
based was void, a verdict for the plaintiff, so far as the record 
before us discloses, was demanded, and the court ought to have 
sustained the certiorari. 

Judgment reversed. All the justices concurring. 


SUPREME JUDICIAL COURT OF MAINE. 
MATSON 
TRAVELERS INS. uo’ 


Where an accident insurance policy contains a provision that the insurance 
should not cover ‘‘ intentional injuries, inflicted by the insured or by any 
other person, except burglars or robbers,” the insured cannot recover of 
the insurer for injuries intentionally inflicted upon him by another, not 
a robber or burglar, who made an assault upon him, even if the injury 
sustained was not precisely that intended, provided the act was inten- 
tional, was directed against the insured, and some injury to him was 
intended. 


W. R. Prescorr, for Plaintiff. 

C. E. & A. 8. Lirrterierp, for Defendant. 

WISswELL, J. 

The plaintiff was the holder of an accident insurance policy 
issued by the defendant corporation, which entitled him to re- 
ceive, if disabled by bodily injuries sustained through “ ex- 
ternal, violent, and accidental means,” a certain sum of money 
each week while the disability continued. The policy con- 
tained a clause which provided that the insurance should not 
cover, among other things, 

“Intentional injuries inflicted by the insured or by any 
other person, except burglars or robbers.” 

During the life of the policy the plaintiff was violently as- 
saulted by another person, not a robber or burglar, who 
attempted to strike him upon the head with a stick, but the 
plaintiff, to protect himself, put up his arm, and received the 
blow thereon, and thereby sustained the injury which he claims 
entitles him to recover of the company. The plaintiff was 
without fault in the affair, and the assault upon him is ad- 
mitted to have been intentional. These facts appear in the 








* Decision rendered, Jan. 4, 1900. Official Syllabus. 
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agreed statement of facts upon which the case comes to this 
court. 

Under these circumstances, is the plaintiff entitled to re- 
cover? Wethink not. Were it not for the provision that the 
insurance should not cover injuries intentionally inflicted by 
another, it might perhaps be said, as some courts have held, 
that, as to the insured, the injury, for which he was in no way 
responsible, was an accident, an unforeseen event, a casualty. 

But here the injury was sustained in one of the very ways 
which the policy provided should not be covered by the insur- 
ance,—intentional injuries inflicted by another. An act may 
be intentional, while its result may be unforeseen and uninten- 
tional, and therefore accidental, within the meaning of the con- 
tract of insurance. But that is not so in this case. Here the 
act was intentional. It was directed against the insured, and 
direct injury to the insured was intended. 

All the cases that have been called to our attention, in which 
a similar provision of an accident insurance policy has been 
considered, hold that where the injuries sustained by the in- 
sured were intentionally inflicted by another, and where the 
intentional acts of another that caused the injury were aimed 
at the insured, there could be no recovery: Insurance Co. vs. 
McConkey, 127 U. S., 661; Hutcheraft’s Ex’r vs. Insurance Co., 
87 Ky., 300; Utter vs. Insurance Co., 65 Mich., 545. 

The suggestion made by counsel for plaintiff, that the injury 
sustained by the plaintiff was not the precise one intended by 
the person making the assault, is rather too much of a refine- 
ment. The plaintiff sustained an injury inflicted by another. 
That other intended to inflict injury upon the plaintiff, and ac- 
complished his purpose. The case is clearly within the excep- 
tion made by the contract of insurance. In accordance with 
the stipulation of the report, the entry will be:— 

Plaintiff nonsuit. 
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COURT OF APPEALS OF KENTUCKY. 


TEUTONIA INS. CO. 
vs. 


HOWELL.* 





Though an agent had no authority to appoint a subagent, yet, where he is- 
sued a policy on an application taken by one whom he had employed to 
solicit insurance, the knowledge of that persou as to the title and value 
of the insured property was the knowledge of the company. 

Though a policy on a dwelling house and the personal property therein was j 
void as to the personal property because the title thereto was not in in- ; 
sured, the policy was not void as to the dwelling house, the agent taking i 
the application having knowledge of the facts. 

In the absence of fraud overvaluation of the property by insured does not in- 
validate the policy; the agent taking the application having full knowl- 
edge of the value of the property. 

Where the court in its instructions, and counsel in the examination of wit- 
nesses, have both treated the policy sued on as before the jury, it will be 
assumed on appeal that the failure to state in the bill of exceptions that 
the policy was read on the trial is a mere clerical omission. 





SrroruEer & Gorvon, fur Appellant. 
Joun M. Wixins and Epwarp W. Hines, for Appellee. 


} Hosson, J. 

Appellant issued to appellee a policy of insurance, insuring his 
dwelling house at $1,000, and the personal property therein at 
$200, for three years from October 9, 1897. On October 19, 1897, 
the house and contents were destroyed by fire, and this action was 
brought to recover the $1,000 insurance on the house. Noclaim was 
made for the personal property destroyed, as that did not belong to 
appellee. Appellant relied upon the following defenses to a re- 
covery: (1) The policy, being void as to the personal property, 
because it did not belong to appellee, was void in toto; (2) there 
was a lien on the property which had not been released; (3) appel- 
lee falsely and fraudulently overvalued the property. 

It appears from the evidence that Sam Clark was the agent of 
appellant at Bowling Green; that he employed William G. Lyons 
to solicit insurance for him and take applications; that Lyons in- 
spected the property in contest, valued it, took the application, 
returned it to Clark, and explained to Clark the nature of the risk; 
that thereupon Clark issued the policy, and delivered it to appellee 
by the hand of another. It also appears that Clark had no authority 
from the company to appoint a subagent, and it is insisted that the 
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knowledge of Lyons is not to be imputed to the company. But it 
has been held by this court in a number of cases, on facts substan- 
tially the same as in this, that the knowledge of the agent who takes 
the application is the knowledge of the company, and that it cannot 
avoid the policy on account of any matters that were known to him 
at the time: Insurance Co. vs. Gerteisen (Ky.) (51 S. W., 617), and 
cases cited. Lyons not only saw the property and examined it, but 
was told that the title to the personal property was in appellee’s 
son, and knew as much about the value of the house as appellee. 
Appellant, therefore, cannot avoid the policy on the ground that 
the title to the personal property was not in appellee, or that the 
house was overvalued, the proof showing no fraud on the part of 
appellee. As to the lien on the property, the proof conduces to 
show that it had been released; and, this question having been sub- 
mitted to the jury under proper instructions, there can be no re- 
versal of the judgment on that ground. 

The instructions of the court to the jury were more favorable to 
the appellant than they should have been. They charged appellant 
only with knowledge of the facts communicated by Lyons to Clark 
when the policy was issued. There was no material error in the 
admission of evidence. Though the bill of exceptions does not 
show in the body of the bill that the policy of insurance was read in 
evidence to the jury, the court in its first instruction states that it 
was introduced in evidence. The examination of the witnesses was 
conducted by the attorneys on both sides on the basis that the 
policy was before the jury. The court and counsel having both 
treated the policy as before the jury, we must assume on appeal 
that the failure to state in the bill that it was read on the trial is a 
mere clerical omission. Judgment affirmed. 
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SUPREME COURT OF ARKANSAS. 


ARKANSAS FIRE INS. CO. 
v8. 
WILSON ET AL.* 


The policy provided that it should be void if the interest of insured became 
other than entire, unconditional, unincumbered and sole ownership. 


Held, That an agreement to sell, not attended by control or possession, did 
not avoid the policy. 


Statement of facts by Woop, J. 

This suit was brought by appellees to recover on a fire in- 
surance policy. The defense was that the policy was void be- 
cause of a violation of a provision of the policy 

“That if the property be unoccupied for more than fifteen 
days, consecutively, the policy would be void, unless agree- 
ment therefor was indorsed on the policy;” 

Also, because of a violation of the provision “that if the in- 
terest of the assured became other than the entire, uncondi- 
tional, unincumbered, and sole ownership, the policy should be 
void, unless agreement therefor was indorsed on the policy.” 
The answer enumerates four particulars in which this provi- 
sion was violated; namely, “First, that the property had been 
placed in the hands of a receiver, and was burned while in his 
hands; second, that at the July term, 1896, of the Faulkner 
Circuit Court, judgments had been rendered against Wilson 
which were liens on the property; third, that Wilson had sold 
the property before the fire; fourth, that at the April term, 
1897, of the Faulkner Probate Court, a judgment had been ren- 
dered against Wilson, as administrator, which was a lien on 
the property.” The cause was submitted to a jury, who, after 
hearing the evidence and the instructions of the court, ren- 
dered a verdict in favor of the plaintiffs (appellees). Judgment 
was entered, and this appeal duly prosecuted. 

J. H. Harrop, for Appellant. 

J. G. B. Stumus, E. A. Borron, J.T. Youne, and Sam Fravenrnat, 
for Appellees. 


Woon, J. (after stating the facts). 
The propositions upon which appellant relies for a reversal 
are: First, that the conditions of the policy were broken, and 
‘seeeeesincineichnentncriilaanesietaaitiniencictatitlaindenitaiatinatsintiomaandinmnidmetiaaNiiiécmanminendaume 
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the policy thereby forfeited, and upon the undisputed facts the 
court should have directed a verdict for defendant; second, 
that the court erred in not declaring that the evidence showed 
a sale of the property by Wilson to Dunaway; third, that the 
court erred in not giving the sixth instruction asked by de- 
fendant; fourth, that the court erred in refusing to permit the 
defendant to introduce in evidence the judgments against Wil- 
son; fifth, that the court erred in refusing to allow defendant 
to read in evidence the transfer of the policy to Kincheloe; 
sixth, that the court erred in directing the jury to find a special 
verdict as to whether there had been a sale of the property. 
We will consider these in the order named. 

It is contended that the policy was forfeited by a sale of the 
property to one Dunaway. The proof upon this proposition 
was substantially as follows: Dunaway testified that he 
bought the property from Wilson; that he wrote Mr. Wilson a 
letter making him an offer for the property, and received in 
answer the following letter :— 

“Pettus, Ark., May 6, 1897. Mr. J. G. Dunaway—Kind 
Sir: I will take your proposition in regard to my place at 
Conway. I would have written to you sooner, but I saw Mr. 
Collier, and Bolton and Young, and they advised me to wait 
until I heard from the Building & Loan. So I will be up to 
Little Rock about next Sunday or Monday, and I will stop 
and see you, if you are in. I told your pa that I would let 
you have the place at your figures. So I will see you soon. 
Yours, truly, [signed] J. B. Wilson.” 

He says that he paid Wilson $2.50 on the property when he 
bought it; that this payment was made on the 13th of May, 
1897,—two days before the fire; that on the 12th of November, 
1897, Wilson tried to get him to take the money back that he 
had paid. He did not take possession or exercise any control 
over the property. On May 17, 1897, he wrote Wilson the fol- 
_ lowing letter :— 

“May 17, 1897. J. B. Wilson, Esq., Pettus, Ark.—Dear 
Sir: I suppose that you have heard before this that your 
house was burned on last Friday night. I believe pa wrote 
me, so I guess this will break into our trade. There was a 
mistake or two in the deed, anyway; and I had prepared a 
new deed for you to sign, but will not send it now, until mat- 
ters are settled. I understand that you have $1,500 insur- 
ance on it; so, if you can get that, it will, no doubt, help you 
out. Pastated that there was a man by the name of Jones in 
the house at the time, and that it was not known how the 
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fire caught. Please bring the deed in with you when you 

come. Yours, truly, J. G. Dunaway.” 

Dunaway says that he supposed he used the language “ your 
house was burned,” in the letter, just hurriedly, in writing 
same. He says that he had written a deed for the property, 
and Wilson had consented to the terms of it, but had never 
signed and returned it; that the proposition he made Wilson 
was to give him $100, and assume the mortgage that the build- 
ing and loan association held and that was the proposition he 
answered in the letter of May 6th. Dunaway said that he never 
wrote the building and loan association a letter agreeing to 
assume the Wilson mortgage, and never told anyone represent- 
ing it that he would assume the mortgage, but considered that 
he had assumed it; that he never took any receipt for the $2.50 
he paid Wilson at the time of the trade, and never tried to en- 
force specific performance. Wilson, on this point, testified: 
That he never sold the house to Dunaway. That he borrowed 
$2.50 from Dunaway, but did not accept it as payment for the 
house. He and Dunaway were just talking about a trade. 
He offered to pay the $2.50 at one time when there were no wit- 
nesses, and at another time when he took witnesses with him, 
but Dunaway would not take it. 

At plaintiff's request the court instructed the jury as fol- 
lows: ‘“ The court instructs the jury that if you believe from 
the evidence that the defendant did insure the plaintiff’s frame 
building, on the lot described in the policy, for $1,500, against 
direct loss by fire from September 29, 1894, to September 29, 
1897, and that said building was between said dates totally de- 
stroyed by fire, and that no condition contained in the policy 
of insurance was violated, then you will find for the plaintiffs 
the amount for which said building was insured by said policy.” 
And it the defendant’s request, on this point, as follows: (3) 
You are instructed that if you find from the evidence that at 
any time after the issuance of the policy, and before the fire, 
the interest of Mr. Wilson in the insured property became 
other than entire, unconditional, unincumbered, and sole own- 
ership, you will find for the defendant, except the mortgage of 
the plaintiff building and loan association.” But refused to 
grant defendant the following requests: ‘(5) You are in- 
structed that the evidence shows that Wilson sold the property 
to Julian and Sharp Dunaway, and that such sale forfeited the 
policy, unless you find that the defendant's agreement or con- 
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sent was indorsed on the policy, or was otherwise given. (6) 
If you find from the evidence that after the issuance of the 
policy, and before the fire, Julian and Sharp Dunaway made to 
J. B. Wilson a written offer to buy the property insured, for 
$100, and assuming the mortgage to the building and loan asso- 
ciation, and that J. B. Wilson before the fire accepted the offer, 
in writing, you are instructed that this avoided the policy, un- 
less defendant consented thereto, and plaintiffs cannot recover 
in this action. 

The instruction given at plaintiffs’ request was proper, as 
was also No. 3, given at the request of the defendant. No. 5 
was properly refused. The evidence, at most, only showed an 
executory contract for the sale of the property. There was no 
sale, but only an offer on the one side, and an acceptance of 
such offer on the other, but the absolute sale could not take 
place until the execution and delivery of a deed to the property. 
But as to whether or not the written offer of Dunaway to buy 
the property, and the acceptance thereof by Wilson, consti- 
tuted a breach of the policy which barred recovery, was a ques- 
tion for the court, and not for the jury. The offer was shown 
to have been in writing, and the acceptance was in writing. 
Judge Parsons, in his chapter on the “ Interpretation and Con- 
struction of Contracts,” lays it down as the very first rule “ that 
what a contract means is a question of law:”’ 2 Pars., Cont. 
(Sth Ed.), pp. 492, 610, and authorities cited. The court, then, 
should have granted appellant’s request No. 6, supra, if an ex- 
ecutory contract of that kind would avoid the policy, under the 
provision that “the policy should be void if the interest of the 
assured became other than the entire, unconditional, unincum- 
bered, and sole ownership.” This is the real and only serious 
question in the case. In proceeding to a discussion of this pro- 
vision of the policy, we must remember that such clauses are 
always and justly construed, when there is any doubt about the 
intent, with the utmost strictness against the insurer, and al- 
ways with reference to their only legitimate object; i. e., the 
protection of the insurer against risks that are materially dif- 
ferent from those which he has undertaken: Smith vs. Insur- 
ance Co., 91 Cal., 323. As Judge Dillon expresses it: “ The 
object of the insurance company, by this clause, is that the in- 
terest shall not change so that the assured shall have a greater 
temptation or motive to burn the property, or less interest and 
watchfulness in guarding and preserving it from destruction 
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by fire:’ Ayers vs. Insurance Co., 17 Iowa, 176. We think 
there is sufficient ambiguity in the condition under considera- 
tion to invoke the application of the rule that courts do not 
favor forfeitures under such provisions: Chandler vs. Insur- 
ance Co., 21 Minn., 85; Symonds vs. Insurance Co., 23 Minn., 
491; Hoffman vs. Insurance Co., 32 N. Y., 405, 414; Catlin vs. 
Insurance Co., 1 Sumn., 434-440, Fed. Cas. No. 2,522; McAllis- 
ter vs. Insurance Co., 101 Mass., 558; Insurance Co. vs. Jenks, 
5 Ind., 108. 

It is ‘a matter of nice discrimination to determine whether 
the word “interest,” as used in the condition, is synonymous 
with the word “title,” or whether it means that and something 
besides. The authorities generally establish the rule that, 
where the condition is against any change in the legal title, an 
executory contract of sale is not a violation of the condition; 
so that if the word “interest,” as used in this proviso, meant 
“title,” there would be no difficulty in reaching the conclusion 
that the policy was not forfeited: Smith vs. Insurance Co., 91 
Cal., 323; Kempton vs. Insurance Co., 62 Iowa, 83; Grable vs. 
Insurance Co., 32 Neb., 645; Insurance Co. vs. Kelly, 32 Md., 
421; Insurance Co. vs. Bethel, 142 I1]., 537; Masters vs. Insur- 
ance Co., 11 Barb., 624; Hill vs. Protection Co., 59 Pa. St., 474; 
Browning vs. Insurance Co., 71 N. Y., 508. What, then, does 
the word “interest,” in the provision, “if the interest of the 
assured be or become other than the entire, unconditional, un- 
incumbered, and sole ownership of the property,” etc., mean? 
Is it synonymous with “title”? In Gibb vs. Insurance Co. (59 
Minn., 267), the provision was, 

“This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void * * * 
if any change, other than by the death of an insured, take 
place in the interest, title, or possession of the subject of in- 
surance,” ete. 

The facts, as they pertained to this provision, were that the 
assured had made a contract in writing whereby he sold and 
agreed to convey to the grantee the insured premises, by deed 
of warranty, on prompt and full performance by her of the 
agreement, which was that she (grantee) was to pay therefor 
the sum of $2,500,—$300 cash, and $1,000 in installments of $50 
every 60 days thereafter until paid; the balance to be paid in 
assuming a certain mortgage. The grantee was to have pos- 
session of the premises until default in payment, and in case of 
default she agreed to surrender possession on demand, and that 
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the agreement should be void at the option of the vendor. She 
(the grantee) entered into possession of the buildings and prem- 
ises, and occupied the same until the time of the fire, and made 
all her payments during that time, and was not in default in 
any manner upon said contract. Upon these facts, the court 
ruled that there was a forfeiture of the policy. In Germond 
vs. Insurance Co. (2 Hun., 540) a policy of insurance provided 
that if the property should be sold or conveyed, or the interest 
of the parties therein changed, it should be null and void. Af- 
ter the issuing of the policy the owner contracted, under seal, 
to sell the property covered thereby to one 8., who paid part of 
the purchase price. In an action upon the policy it was held 
that such contract of sale and payment constituted a change 
of interest in the property insured, and rendered the policy 
void. These cases are relied upon by the learned counsel for 
appellant to support its contention for a forfeiture of the 
policy, and, indeed, they are more nearly in point than any 
others we have been able to find. In the Minnesota case there 
is a very marked difference in the language of the provision 
from that in the case at bar. That provision is, “if any 
change,” ete., “ take place in the interest, title, or possession.” 
Here the grammatical arrangement and punctuation (a comma 
being used between the words “ interest ” and “ title”) would 
indicate clearly that “interest ” and “ title” were intended to: 
represent different ideas——were not used synonymously,— 
while in the provision of the policy under consideration, “ if the 
interest of the assured be or becomes other than the,” ete., 
“ sole ownership,” there is nothing to indicate that the word 
“interest ” was used in any other sense than as synonymous 
with “ownership,” or “title.” The New York case, however, 
on this point, is perfectly analogous, and directly decides, under 
the facts of that case, that the policy was forfeited. But if we 
concede, upon the authority of these cases, that the word “in- 
terest” is not used synonymously with “title,” the question 
still remains, was there such a change of interest, under the 
facts of this case, as, in the contemplation of the parties, 
worked a forfeiture? In the Minnesota case, above, there 
could be no question about that, for the reason that the grantee 
had gone into and was in possession at the time the loss oc- 
curred, and had fully complied with the terms of the contract, 
which was definite as to the manner and time of performance. 
Likewise, in the New York case the contract was under seal, 
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and, we may therefore assume, was definite and certain in its 
terms. <A part of the purchase price had been paid,—how 
much, is not stated. In both cases the courts might very well 
have concluded that the contracts to convey conferred rights 
on the grantee therein, capable of enforcement according to 
their terms, which materially changed the status of the in- 
surer and the insured towards each other, as to the risks to the 
premises, which such condition is intended to protect against. 
Not so under the facts here. Dunaway had made a proposition 
by letter to buy the premises, which is definite in nothing, ex- 
cept the amount he was to pay. Wilson accepted the proposi- 
tion. There was no proof as to when the contract was to be- 
come executed. Dunaway says he paid $2.50 on the purchase 
price just two days before the fire occurred, and that the money 
was paid when the trade was made. Wilson denies that the 
$2.50 was paid as purchase money. But it is evident that, 
under the indefinite executory contract (if we may so call 
it) for the sale of the property, same was not to be performed 
until after the loss occurred, because a part of that perform- 
ance on the part of Dunaway involved, in addition to the pay- 
ment of $100, the assumption of a mortgage; and, of course, 
the deed was not to be executed and delivered, and possession 
taken by Dunaway, until the purchase money was paid. At 
least, such would be the presumption in the absence of proof to 
the contrary. Under such circumstances the loss by fire would 
necessarily fall on Wilson. He still had the insurable interest 
in the property. He could not, after the fire, have compelled 
Dunaway to take the place: Wells vs. Calnan (107 Mass., 514), 
and authorities cited. Both parties seemed to have recognized 
the fact that the letters were simply an offer by the one to buy, 
and an agreement by the other to sell, at some time in the fu- 
ture, when the purchase money should be paid and the deed 
made and delivered. Before that time came both recognized 
that the consideration had failed, and the contract was not en- 
forceable. We are of the opinion that the alleged contract for 
the sale of the premises did not in any manner affect the risk 
which the parties to the contract of insurance contemplated 
and provided against in the condition named. Hence the court 
did not err in refusing to grant appellant’s request for instruc- 
tion numbered 6. The other grounds urged for reversal are not 
well taken. The judgment of the Faulkner Circuit Court is, 
therefore, in all things affirmed. 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


METROPOLITAN INS. CO. 
vs. 
RUTHERFORD.* 


The answers in the application were made warranties whose falsity avoided 
the policy. The cause of death of the father of insured was stated in the 
application as cholera morbus. The policy stipulated that proofs of death 
must be made on the company’s blanks, and the statements should be 
evidence for, but not against, the company. The cause of the father’s 
death in such proofs was stated to be fistula. 


Held, That where the proofs of death were introduced by plaintiff as evidence 
generally, and not limited to the purpose of showing notice of death and 
compliance with the policy, they must be treated as such general evi- 
dence, and where no effort was made to show error, they establish the 
falsity of the answer in the application which will sustain a demurrer to 
the evidence on the part of the company. F 

B. Ranpwetirorp and Leake & Carrer, for Plaintiff in Error. 

R. W. Ivey, J. Sam’: Parrisn, and P. A. L. Sarr, for Defendant 
in Error. 

Bucuanay, J. 

This is the second time this case has been before this court. 
Upon the former writ of error the judgment was reversed, and 
the cause remanded, with leave to the plaintiff to amend her 
declaration. The declaration was amended, and another trial 
had, in which a verdict and judgment were rendered against 
the defendant. From that judgment this writ of error was 
awarded. 

Several errors are assigned, among them that the trial court 
ought to have rendered judgment in favor of the defendant in- 
stead of the plaintiff on the demurrer to the evidence. If this 
be true, it will be unnecessary to consider the other assign- 
ments of error. 

Upon the trial the plaintiff offered in evidence the two poli- 
cies of insurance sued on, the applications therefor, proofs of 
the death of the insured, and certain oral evidence. The de- 
fendant, without introducing any testimony, demurred to the 
plaintiff’s evidence. 

By the terms of the policies of insurance, which are sub- 
stantially alike, the answers and statements contained in the 
printed and written application for them were all made war- 
ranties and parts of the contracts of insurance. One of the 
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conditions (the fourth) of each policy, which is expressly made 
a part of the contract, provides, among other things, that if any 
of the statements or warranties referred to in the policy, or 
upon which it was granted, was not true, that the policy should 
be void. Among the questions required to be answered in 
each application was whether the parents of the insured were 
living or dead, and, if dead, the cause of death. In reply to that 
question the insured stated that his father was dead and that 
the cause of his death was cholera morbus. 

It was further provided by each contract of insurance (con- 
dition sixth) that proofs of death under it should be made upon 
blanks to be furnished by the company, and that the proofs 
should contain answers to each and every question propounded 
in the blanks to the claimant and other persons; that the con- 
tents of such proofs of death should be evidence of the facts 
stated therein in behalf of, but not against, the insurance com- 
pany; and that no suit (condition seventh) should be brought 
against the company under the policy until 10 days should 
have elapsed after filing in the home office proofs of death upon 
all the forms furnished by the company. 

In the blanks furnished for proofs of death the plaintiff, the 
beneficiary in the policies, was asked to state the cause of the 
death of the father of the insured, and she answered, “ Fistula.” 
This answer, it is insisted, shows that the statement of the in- 
sured in his application for insurance that his father died of 
cholera morbus was untrue, and that there was, therefore, a 
breach of the warranty, which rendered the policies void, and 
prevented any recovery by the plaintiff. By the express terms 
of the contracts of insurance, those proofs were declared to be 
evidence in favor of the company, but not against it. But, in- 
dependent of any agreement to that effect, the preliminary 
proofs presented to an insurance company, in compliance with 
the condition of its policy of insurance, are admissible as prima 
facie evidence of the facts stated therein in favor of the com- 
pany. They were intended for the action of the company, and 
upon their truth it had the right to rely, and, unless corrected 
for mistake, the plaintiff was bound by them. Good faith re- 
quired that she should be held to answers and statements made 
in the proofs of loss until it was shown that she was under a 
misapprehension of the facts, or ignorant of material matters 
subsequently ascertained: Insurance Co. vs. Newton, 22 Wall., 
32; 4 Joyce, Ins., § 3766. 
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If the plaintiff had not introduced the proofs of loss, the de- 
fendant could have done so. But the plaintiff introduced them. 
The record does not state for what purpose they were intro- 
duced, but they seem to have been offered as evidence gener- 
ally, and not merely for the purpose of showing that the com- 
pany had knowledge of the death of the insured, and that 
proofs of death had been furnished as required by the condi- 
tions of the policy, as the plaintiff insists. If their introduc- 
tion could have been limited to that particular purpose, as to 
which we express no opinion, no effort was made by her to so 
limit them. Having been introduced in evidence generally, 
and like the other testimony, they must be considered in all 
their parts, and effect must be given to all they prove or tend to 
prove. 

In the case of Insurance Co. vs. Newton, supra, it was held 
that the preliminary proofs presented to an insurance com- 
pany, in compliance with the condition of its policy of insur- 
ance, are admissible as prima facie evidence of the facts stated 
therein against the insured and on behalf of the company. 

In Insurance Co. vs. Zaenger (638 Ill., 464), a suit to recover 
for a loss under a policy of insurance, the plaintiff introduced 
in evidence generally his own affidavit of the loss made to the 
company, which showed that the house had become vacant 
some three weeks before the loss. There was no attempt made 
to limit the effect of the evidence to the fact that preliminary 
proofs had been made, and it was held that such evidence must 
be considered for all the purposes of the case, though its effect 
was to defeat the plaintiff’s recovery. 

In the case of Helwig vs. Insurance Co. (132 N. Y., 331) the 
policy sued on provided that the answers of the insured to the 
company’s medical examiner were warranted to be true. In 
answer to the question, “ When last attended by a physician, 
and cause,” the reply was, “Six years; measles.” Upon the 
trial, for the purpose of proving the death of the insured, the 
plaintiff produced in evidence a verified certificate, made about 
four months after the application, in which the attending phy- 
sician stated that he had been the medical attendant or adviser 
of the decedent “for astralgia about one and a half years ago.” 
That certificate, introduced in evidence by the plaintiff, it was 
held could be relied on by the insurance company as evidence 
to show the falsity of the answer made by the insured to the 
medical examiner. 
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In the case under consideration, the proofs of loss show that 
the death of the father of the insured was caused by a disease 
other than that stated in the application for insurance; thus 
showing prima facie the falsity of one of the answers of the in- 
sured which he had warranted to be true. No effort was made 
to show that this statement in the proof of loss was the result 
of the mistake or was not true, although the plaintiff herself, 
the party who made the statement, testified in the case. In 
this condition of the record, the falsity of the answer of the in- 
sured as to the cause of his father’s death must be treated as 
established. It may be, as the beneficiary insists, that this an- 
swer was not really material to the risk assumed by the 
company, but that does not affect the question. 

Where the answers to questions propounded in an applica- 
tion for insurance are made warranties by the terms of the con- 
tract of insurance, its validity depends upon the literal truth of 
such answers, and it is a matter of no consequence whether 
they are material to the risk or not. Being warranties, they 
are in the nature of conditions precedent, and, like them, must 
be strictly complied with: Insurance Co. vs. West, 76 Va., 575; 
Insurance Co. vs. Morgan, 90 Va., 290; Insurance Co. vs. Sibert, 
96 Va., 403. The warranty being untrue, the plaintiff cannot 
recover. 

We are of opinion, therefore, that the defendant’s demurrer 
to the evidence ought to have been sustained, and judgment 
given for it. 

The judgment of the trial court must be reversed and set 
aside, and this court will enter such judgment as it ought to 
have entered. 

Riley and Harrison, JJ., absent. 
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SUPREME COURT OF NORTH CAROLINA. 


RAY 
v8. 


SECURITY TRUST & LIFE INS. CO.* 


The application for a life policy provided that no insurance should be in force 
until the delivery of the policy and payment of premium while in health. 
The agent received an amount which he supposed was the correct pre- 
mium, but which was really less, and correspondence ensued between the 
agents and thecompany. The president wrote to the applicant on receipt 
of the application, that it was accepted and a policy was being issued. 
Its delivery was delayed by the correspondence, and it was recalled from 
the agent by the company before the sickness of insured. 


Held, That the insurance had not been completed, and there could be no 
recovery. 


Held, That the money paid for premiums could not be recovered in an action 
for damages. 


T. T. Hicks, for Appellant. 
A. C. Zoutuicorrer, for Appellee. 
Farrctora, C. J. 

On November 18, 1898, the plaintiff’s intestate made applica- 
tion to the defendant company for a life insurance policy, with 
the usual questions, answers, conditions, medical examination, 
and certificate, etc. On January 3, 1899, the president of the 
company addressed the applicant as follows :— 


‘TI have the pleasure of informing you that your applica- 
tion to this company for insurance has been approved, and 
that a policy is being issued to-day, which will reach you in 
due time through the agent who forwarded the application.” 


It appeared that the defendant had a general agent at Rich- 
mond, Va., and another agent at Oxford, N. C., through whom 
the application was made; the principal office of the defendant 
being in Philadelphia, Pa. It also appears that the annual pre- 
mium on $1,000 (amount applied for) was $33.80, and that the 
Oxford agent received $23.40 thereon; he and the applicant 
supposing that was the amount to be paid annually. There 
was some correspondence between the agents and the company. 
On January 18th, the general agent wrote to the Oxford agent 


* Decision rendered, March 13, 1900, 
VoL, XXIX.—24. 
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for advice, etc., and on January 19th the company wrote: “ If 
not placed, recall policy Corinne M. Ray at once.” On January 
17th, Mrs. Ray, the applicant, wrote to the company :— 

“T wrote Mr. Marable, at Oxford, N. C., a few days ago, 
about the policy, but as yet have heard nothing from him. 
It seems he is quite slow. Can’t you hurry him along with 
ae 
The policy was never delivered, and the applicant died March 

2, 1899. There was no change in her health between Novem- 
ber 18, 1898, and January 25, 1899. No policy being delivered, 
the action is upon the contract. The plaintiff's contention is 
that, when the application was received, and the company re- 
plied, “ Your application for insurance has been approved, and 
that a policy is being issued to-day,” the contract was complete, 
as the minds of the contracting parties then met. Admitting 
the conclusion as a general rule, we must consider the result 
when conditions and qualifying provisions are a part of the 
agreement. One of the provisions in the application is in these 
words: ‘“ That no insurance shall be in force until the delivery 
of the policy to, and the payment of the first premium by, the 
party whose life is insured, while in good health.” So we have 
an agreement, with an important provision or condition at- 
tached, fixing an event on the happening of which the contract 
shall become operative. Of course, the minds of the contract- 
ing parties met as effectually on this provision as on any other 
part. 

This proposition was made by the applicant, and accepted by 
the defendant. How is the applicant to escape the force of this 
provision? The proviso is not unreasonable. There is noth- 
ing in it illegal, nor does it contravene any feature of public 
policy. The proviso or condition is important to both parties. 
The applicant wants certainty, and desires a certain day when 
the agreement becomes absolute and is stripped of all doubt. 
The defendant wants protection against unforeseen trouble 
that may arise after approval of the application and before de- 
livery of the policy. A change of habits and impairment of 
health may intervene, and misrepresentations in the applica- 
tion may be discovered. These possibilities are understood by 
the parties, and they would make the subject unfit for insur- 
ance. Against these the proviso affords protection, and, to re- 
move all doubt, it is provided that until the policy is delivered 
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there is no insurance in force. We are referred to several de- 
cided cases, similar in many respects, but we have found no 
case in which the facts are “on all fours” with those in the case 
before us. According to the view above expressed, the plain- 
tiff has no cause of action, and the consideration of the other 
exceptions is unnecessary. 

This being an action for damages, the plaintiff cannot re- 
cover in this action the $23.48 as money had and received for 
the use of the plaintiff. We find error committed on the trial, 
and that the judgment is erroneous. Reversed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


JOHNSON 
v8. 


NORWALK FIRE INS. CO.* 


The policy provided that it should be void if the premises should become va- 
cant by the removal of the owner or occupant, and so remain for more 
than 30 days. 


Held, That the policy was not avoided where there was only a temporary ab- 
sence, and no permanent removal. 


Joun J. Scorr and Ws. B. Sprout, for Plaintiff. 
Harrison G. Steerer, for Defendant. 
Laturop, J. 

The policy in this case declares that it shall be void, if, with- 
out the assent of the insurance company, “the premises hereby 
insured shall become vacant by the removal of the owner or 
occupant, and so remain vacant for more than thirty days, 
without such assent.” The only question presented is whether 
on the evidence stated in the bill of exceptions, the judge 
should have ruled, as matter of law, that, according to the 
terms of the policy, the plaintiff was not entitled to recover. 
We are of opinion that the judge was right in refusing this 
ruling, and in submitting the question to the jury. Most of the 
cases relied upon by the defendant contained clauses very dif- 


* Decision rendered, March 3, 1900. 
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ferent from the one at bar. In Harrison vs. Insurance Co. (9 
Allen, 231). the policy, by its terms, became void “ when the 
occupant personally vacates the premises, unless immediate 
notice be given to this company, and additional premium paid.” 
No question was made as to the fact that the premises were va- 
cated, and the only question was as to whether notice of the fact 
had been given to an agent authorized to receive notice. In 
Keith vs. Insurance Co. (10 Allen, 228), the clause was: “If the 
building insured remains unoccupied over thirty days without 
notice, this policy shall be void.” The building insured was ¢ 
trip-hammer shop. The jury returned a verdict for the defend- 
ant, and the question before the court was upon the correctness 
of the ruling of the judge as to the meaning of the word “occu- 
pancy.” In Ashworth vs. Insurance Co. (112 Mass., 422), the 
policy contained the following provisions :— 
“Tf the buildings insured shall be vacated and remain so 
more than thirty days without the consent of this company, 
* * * this policy shall be void.”  “ Buildings unocecu- 
pied are not covered by this policy unless insured as such.” 


At the time of the taking out of this policy and at the time 
of the loss the property insured; namely, a house and barn, 
was occupied only as follows: When the plaintiff was en- 
gaged in carrying on the farm contiguous to the buildings, he 
and his servants took their meals in the house, and the barn 
was used for the usual purposes of a farm barn for storing hay 
and farming tools, but cattle were not kept in it. The only dis- 
cussion in the opinion is as to the meaning of the word “ unoc- 
cupied,” and it was held that these buildings were unoccupied. 
We find nothing in Newmarket Sav. Bank vs. Royal Ins. Co., 
(150 Mass., 3874) which bears upon the question before us. In the 
case at bar there is nothing said about occupancy, and no ques- 
tion arises as to whether the house was occupied or unoccu- 
pied. That which is provided for is the house becoming vacant 
by the removal of the owner or occupant. The words mean 
something more than a temporary absence for business or 
pleasure, and, as is said in Cummins vs. Insurance Co. (67 N. 
Y., 260, 263), “they refer to a permanent removal, and entire 
abandonment of the house.” See, also, Chandler vs. Insurance 
Co., 88 Pa. St., 223; Insurance Co. vs. Kepler, 95 Pa. St., 492. 
On the evidence the jury would have been warranted in finding 
that there was no permanent removal of the plaintiff, and that 
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his visits to Fitchburg were for the purpose of visiting his sick 
wife, and were temporary in their character. It does not ap- 
pear that he intended to give up business in Natick when he 
left, with his wife, on June 8, 1897; and we are not called upon 
to pass upon the question whether, if he so intended, his sub- 
sequent visits to the store could prolong the policy after 30 
days from the time he first left. Exceptions overruled. 


SUPREME COURT OF PENNSYLVANIA. 


DARLINGTON 
v8. 


PH@NIX MUTUAL FIRE INS. CO.* 


An application, signed by insured and attached to the policy, stipulated for 
the payment of assessments within forty days after notice, and if not 
paid within ninety days after notice the policy should be void. 


Held, That the date of notice is the actual date on which it is received. 


H. H. Girxyson, for Appellant. 
R. T. Cornwett, Joun J. Gueen, and Grpnons Gray Cornwetu, for 


Appellee. 
Per Curiam. 


The expression, “within forty days after notice,” contained 
in the application, certainly does mean after notice actually re- 
ceived by the insured. The expressions, “within ninety days 
from date of notice,” contained in the application, and “ within 
forty days of the date of notice,” and “within ninety days of 
the above date,” might mean within the number of days men- 
tioned from or after the particular date of a writing which con- 
tained notice, or they might mean within so many days after 
the receipt of notice by the party to be affected. We are of 
opinion in this case that these expressions all mean within so 
many days after the written notice sent to the insured was 
actually received. On the principle that doubtful words in 
policies of insurance are to be construed most strongly against 





* Decision rendered, Feb. 19, 1900. 
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374 Supreme Court of Mississippi. [ April, 


the insurer, and in favor of the insured, this construction is 
fully sustained, and, as the expression contained in the applica- 
tion does literally mean actual notice, the same meaning should 
be given to the other words above referred to. The jury have 
found that the administratrix of the insured did not receive the 
notice of the assessment until June 7, 1897, and therefore the 
policy was not forfeited when the fire occurred, which was on 
September 1st following. We are quite clear that the right of 
action was in force at the time of the fire, and therefore sustain 
the judgment of the learned court below. The assignments of 
error are all dismissed. Judgment affirmed. 


SUPREME COURT OF MISSISSIPPI. 


LIVERPOOL & LONDON & GLOBE INS. CO. 


v8. 


COCHRAN.* 


The insured represented in a written application that they were sole and un- 
conditional owners, whereas they were only owners of an undivided half 
interest, with a verbal agreement from the owners of the other half to its 
conveyance on compliance with certain conditions. 


Held, That the misrepresentation defeated the contract, and there could be 
no recovery. 


Mutter & Baskin, for Appellant. 
S. A. Wirnerspoon and Cocuran & Bozeman, for Appellee. 


Woops, C. J. 

That the insured were not the unconditional and sole owners of 
the property when the application for insurance was made, and the 
policy of insurance was issued, is perfectly plain on the evidence 
offered by the plaintiff himself. They were the owners of an undi- 
vided half interest in the property, and they had neither the legal 
nor equitable title to the other undivided half interest. Whatever 
opinion the person who made the application may have sincerely 
entertained, the verbal agreement whereby the owners of the other 


* Decision rendered, Dec. 18, 1899. 5 
The facts sufficiently appear in the Syllabus.—[Ep. Ins. L. J. 





1900.] Liverpool & London & Globe Ins. Co. vs. Cochran. 375 


undivided half interest undertook to convey their interest to their 
other two co-owners on repayment by the latter to the former of 
whatever sums had been paid by the former to their vendors con- 
ferred no title, legal or equitable; the conditional agreement never 
having been executed by the parties to it, beyond the mere con- 
dition of the co-owners to use and occupy the property. While it 
is true that, in construing contracts of this character, courts will not 
scrutinize with critical nicety the mere question of title, yet where 
it clearly and indisputably appears that the insured owned only an 
undivided half interest in the property sought to be insured, while 
in their application for insurance it was stated by them that they 
were the sole and unconditional owners of the property, courts will 
not, and cannot, shut their eyes to so glaring a misstatement of an 
essential fact, however sincerely made. Entertaining this opinion 
on this point, we think it unnecessary to go further into the case. 
The verdict should have been for the defendants, as no other could 
have properly been allowed to stand, on the transcript before us. 
The court, therefore, might, and should, have given a peremptory 
charge for the defendant, if the same had been asked. Reversed 
and remanded. 





Supreme Court, New York County. 


LOWER COURT DECISIONS. 


BROKER’S COMMISSIONS IN CASE OF CANCELLATION. 


Supreme Court, New York County. 


McKENNA 
v8. 
FIREMEN’S INS. CO.* 


The policy stipulated that in case of cancellation by the insured, the usual 
short-rate premium should be returned. 


Held, That the insured was entitled to the full short rate. The company 
could not deduct from the amount the commission allowed to the 
brokers. 


Francis D. Hoyt, for Plaintiff. 
Wituiam D. Murray, for Defendant. 
McApam, J. 

This action is by the plaintiff, as assignee of the Catholic 
Protectory, to recover back the unearned premium on a policy 
issued and afterwards canceled by the defendant. The amount 
of premium specified in the policy, $338.65, and the short-rate 
system adopted by the different companies on cancellation, con- 
trol the measure of recovery. The defendant seeks to go be- 
yond this rule by taking off 20 per cent commission allowed to 
the brokers and deducted by them when they paid the premium. 
There is nothing in the contract permitting any such deduction. 
The entire premium was paid in a manner alike satisfactory to 
the brokers and to the defendant. The Catholic Protectory is 
entitled to the benefit of the agent’s contract made in its name, 
wherein the defendant acknowledged the full payment of $338.- 
65 as the premium for the policy of insurance delivered to the 
protectory, and this sum was as matter of fact paid, but in the 
manner stated. The rule is that “any mode of payment by the 
agent, accepted and received as such by the other contracting 
party as an absolute payment, will discharge the principal:” 
Story, Ag., § 431. The payment of commissions to brokers 
who solicit and bring them in business is customary with insur- 
ance companies, and from the fact that they continue the prac- 
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tice it may be assumed that in the end the system is profitable. 
lf the defendant had elected to cancel the policy on notice, ac- 
cording to its terms, the defendant would have been obliged to 
tender back the unearned premium at the agreed rate (Van Val- 
kenburgh vs. Insurance Co., 51 N.Y., 465, 469), but could not 
charge the insured with the commissions paid to the brokers. 
The fact that the insured canceled the policy makes no differ- 
ence in respect to the amount to be returned, except as to short 
rates. It might be equitable, perhaps, in cases where a policy 
which has run but a short time is offered by the insured for can- 
cellation, for the insured to make some allowance for the com- 
mission paid by the company. But there is no condition in the 
policy to that effect, nor is there any such provision in the insur- 
ance law (Laws 1892, c. 690, § 122). The plaintiff is entitled to 
$203.19, with interest from December 10, 1898, for which sum 
judgment is awarded. 


RIGHTS OF MORTGAGEES IN CASE OF RESTORATION BY 
MORTGAGOR. 


Cwil Court of Appeals of Texas. 


HUEY 
v8. 
EWELL.* 
The property was insured by the administrator of an estate, loss payable to 


mortgagees as interest might appear. The administrator made the re- 
pairs at expense of the estate after the fire. 


Held, That the administrator, and not the mortgagees, was entitled to the 
insurance money. 


Booxuovt, J. 

The mortgage or trust deed contained two covenants: (1) To 
keep the buildings on the mortgaged premises insured for the 
benefit of the holders of the mortgaged debt in a sum not less 
than $5,000, and deliver the policies to the trustee, giving to 
such trustee or his successors full power to demand, receive, 
and collect, by suit or otherwise, the insurance money, which 
is to be applied to the payment of the mortgage debt. (2) To 
pay all taxes and assessments now due or which may become 
*Decision rendered, Feb. 17, 1900. 





378 Civil Court of Appeals of Texas. [ April, 


due on said premises or chargeable against said promissory 
note before the said shall become delinquent, and to keep all 
fences, buildings, and other improvements on said premises in 
good condition and repair, and will do no act by which the 
value of said premises may be impaired. These covenants 
were each binding upon the mortgagor. The covenant to in- 
sure for the benefit of the mortgagee is a personal covenant, 
not running with the land: Dunlop vs. Avery, 89 N. Y., 592; 
Reid vs. McCrum, 91 N. Y., 412; 1 Jones, Mortg., § 400. The 
covenant to repair was binding upon the mortgagor, and is a 
covenant running with the land: Tayl., Landl. & Ten. (8th 
Ed.), § 381; 2 Devl., Deeds, § 940. The covenant to repair is 
binding upon a purchaser of the property with notice thereof, 
and is binding upon the administrator to the extent of the as- 
sets of the estate that came to his hands. The statute makes it 
the duty of the administrator “to take such care of the prop- 
erty of the estate of his intestate as a prudent man would of his 
own property, and if there be any building belonging to the 
estate it shall be his duty to keep the same in tenantable re- 
pair, extraordinary casualties excepted, unless directed not to 
do so by the court:” Rey. St., art. 1983. During the pendency 
of the administration the insurance upon the buildings located 
upon the mortgaged property expired. The administrator pro- 
cured insurance thereon in the sum of $5,000 in favor of the 
estate of George W. Ewell, deceased, with a stipulation in the 
face of the policies to the effect that the loss, if any, should be 
paid to the trustee for the mortgagees, as their interest should 
appear. During the lifetime of these policies the buildings 
were damaged by fire in the sum of $792. The amount of dam- 
age is acquiesced in by all parties in interest. The insurance 
company refused to pay the loss except upon the joint receipt 
of the administrator and mortgagee. While the matter thus 
stood, the administrator repaired the loss, and restored the 
damaged buildings in as good condition as they were before the 
fire. By the terms of the policies it was the estate that was in- 
sured. Except for the saving provision in the policies pro- 
tecting the mortgagee from the consequences of the acts and 
omissions of the mortgagor, there could be no recovery upon 
the policy by the mortgagees, Huey & Philp, unless the ad- 
ministrator could do so: 1 Jones, Mortg., § 406. The usual 
effect of the provision in the policy “that the loss, if any, is 
payable to the mortgagee, as his interest may appear,” is the 
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same as if the policies had been assigned to the mortgagees, 
Huey & Philp, as collateral security for their debt: Id., § 407. 
It would seem that the object of the insurance was to safeguard 
the security, and provide against the loss of the same to the 
mortgagees. The object of the covenants contained in the 
deed of trust was to preserve the security, and keep the same 
intact for the benefit of the mortgagees. The administrator 
has fully rehabilitated the buildings, and thus restored the se- 
curity. He has performed the covenant to repair contained in 
the deed of trust. The mortgagees contend that they are also 
entitled to the insurance money by reason of the covenant for 
insurance coutained in the deed of trust. In this contention 
we cannot concur. They have received the benefit of the cove- 
nant of the greatest dignity contained in the deed of trust. It 
would be inequitable to give them now the insurance money, 
which represents the damage done to the buildings by the fire. 
The damage has been made good to them by the action of the 
administrator in rehabilitating the buildings to their original 
condition. The money to restore these buildings was taken 
from the general funds of the estate. The administrator paid 
the premium on the insurance policies out of the funds belong- 
ing to the estate. There is no contention that the administra- 
tor, in doing what he did do, failed to act with good judgment, 
and as a prudent man would have acted. We conclude that 
the administrator, having fully restored the property to the 
condition it was before the fire, is entitled to collect the insur- 
ance: In re Moore, 6 Daly, 541; 1 Jones, Mortg., § 406. Find- 
ing no error in the record, the judgment is affirmed. Affirmed. 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where for special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, and are 
not intended as digests, nor for citation. 


BeneEvotent Socrery.—CuHanGe or BeEnericiary. 

In the case of Independent Order of Foresters vs. Keliher et 
al., decided by the Supreme Court of Oregon, Feb. 19, 1900, it 
was held that the ignorance of the officers of a benevolent order 
regarding their duties and their failure to furnish the proper 
blanks for a change of beneficiary did not relieve a member 
from his obligation to comply with the rules of the order, of 
which he had knowledge through his contract, and failure to so 
comply defeated his attempted change of beneficiary. 


Ricuts or Crepirors 1N Case oF INSOLVENCY. 


In the case of Lehman ys. Gunn et al., decided by the Su- 
preme Court of Alabama, Feb. 7, 1900, it was held that where 
the intestate of defendant took.out a policy for the benefit of 
his parents when insolvent, giving his note for part of premium 
and his check for the balance, which was retained by the agent 
and afterward paid by defendant, and the policy was a gift, the 
beneficiaries took it subject to the rights of creditors. 


Orner Insurance.—Acceptance or UNAUTHORIZED ConrTrRACcT. 

In the case of German Ins. Co. of Freeport vs. Emporia Mu- 
tual Loan & Savings Institution, decided by the Court of Ap- 
peals of Kansas, Feb. 4, 1900, the following syllabus was fur- 
nished by the court :— 


“A person may become bound by a contract which another, 
without authority, has assumed to make in his name, by 
knowingly accepting its benefits, or by failing to repudiate it 
after he has full knowledge of all the facts. 

“In the absence and without the knowledge of H., the 
plaintiff’s assignor, his wife procured additional insurance 
on the property covered by the policy sued upon herein, 
which contained a provision rendering it void if additional 
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insurance should be procured without the insurer’s consent 
indorsed thereon; and, after loss of the insured property by 
fire, H. received the benefits of the additional insurance. 
Held, That acceptance of the benefits of the unauthorized act 
was a ratification thereof, relating back to its date, and bind- 
ing H..and the assignee to the same extent as if he had him- 
self procured the additional insurance. 

“ Where a policy of fire insurance is forfeited by the acts of 
the insured after part of the premium has been earned, the 
entire premium is treated as earned, and its subsequent col- 
lection by the insurer is not a waiver of such forfeiture. 


RESPONSIBILITY OF BROKER AS AN Expert. 
In the case of Milliken et al. vs. Woodward et al., decided by 


the Supreme Court of New Jersey, Feb. 26, 1900, the court fur- 
nished the following syllabus :— 


“A fire insurance broker is a specialist in the business of 
fire insurance, and holds himself out to the world as possess- 
ing sufficient skill requisite to his calling, and, if he does not 
exercise the proper and customary care and skill in effecting 
the insurance of the property of the person for whom he is 
acting, under his instructions and agreement with such per- 
son, the neglect of such skill and diligence is actionable, if it 
proximately results in loss or damage to the insured by 
whom he is retained and employed. 

“A concealment and misrepresentation by such broker, in 
his application to the insurer, and in procuring insurance, of 
the interest and ownership of the insured, in accordance with 
which the insurance is effected, will avoid the policy of insur- 
ance, if there be any express conditions therein to the effect 
that, if the interest of the assured be not truly stated, or if 
the interest of the assured be other than unconditional and 
sole ownership, the policy shall be void. The application for 
insurance in the face of, and taken in connection with, such 
conditions contained in the policy is a warranty on the part 
of the assured as to such interest and ownership, a breach of 
which avoids the policy 

“Where a husband and wife are owners together of a 
seven-eighths interest and ownership in personal property, 
and an insurance is effected by their fire insurance broker 
under an employment and agreement with him to have their 
interest and ownership, of which he is informed, truly stated 
and specifically designated in such insurance, and where, by 
his concealment or misrepresentation, either by mistake, or 
the want of customary skill and diligence on his part, an in- 
surance is effected, the policy so obtained, which insures 
such property in the name of the husband alone as sole and 
unconditional owner, with no other statement of interest or 
ownership in any one else, is void, under the express condi- 
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tions of the policy which provide that the interest of the as- 
sured shall be truly stated. Such a policy is also void under 
the condition that it shall be void unless otherwise provided 
by agreement indorsed thereon or added thereto, if the inter- 
est of the insured be other than unconditional and sole 
ownership, if it appears that it has not been so otherwise 
provided by such indorsement or addition. 

“Tf such insurance be effected in the name of the husband 
alone, and so stated in the policy, a clause in the policy that 
the loss, if any, shall be payable to the wife as her interest 
may appear, will not have the effect of an insurance covering 
her interest or ownership, there being nothing else in the 
policy disclosing that the insurance was to have such effect. 
This clause in the policy can have no other etfect than as a 
direction to whom the loss shall be paid. It is nothing more 
than an assignment of the loss if any should accrue to the in- 
terest of the husband, and is not an insurance of her estate 
or ownership.” 

ADJUSTMENT AS WAIVER OF ForFEITURE. 

In the case of Concordia Fire Ins. Co. vs. Koretz, decided by 
the Court of Appeals of Colorado, Feb. 12, 1900, the court said 
in part :— 

“The loss having been adjusted, and the claim therefor com- 
promised, at a specific sum, and the defendant having agreed to 
pay this sum, the right of defendant thereafter to insist upon a 
forfeiture of the policy, by reason of any breach of its condi- 
tions, was waived: Wagner vs. Insurance Co., 143 Pa. St., 338; 
Smith vs. Insurance Co., 62 N. Y., 85; Godchaux vs. Insurance 
Co., 34 La. Ann., 235; Insurance Co. vs. Chestnut, 50 I1., 112; 
Insurance Co. vs. Archdeacon, 82 II1., 286; 2 Wood, Ins., § 450. 
As said by the court in the first-cited case: ‘In such a case, the 
action is not upon the policy, but upon the agreement to pay. 
Neither, in such case, can it set up a breach of warranty, or of 
any of the conditions of the policy in defense, for adjusting the 
loss and promising to pay it is a waiver of all breaches on the 
part of the assured, and of all defenses which might have been 
made except for such waiver. <A breach of warranty, or of any 
condition in the policy, must be insisted on when the claim is 
made, and before an agreement to pay the loss has been made. 
In other words, after an adjustment or compromise of the 
claim, it is too late to impale the plaintiffs on any of the sharp 
conditions sometimes found in policies of insurance.’ 

“Even if it be true, therefore, as contended by defendant, 
that plaintiff falsely reported as lost goods which were not lost, 
this would not, under these circumstances, serve to wholly de- 
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feat a recovery by plaintiff. Proof of such fact would only go 
to the extent of reducing the recovery of plaintiff by the 
amount of the value of the goods so reported lost, but not lost.” 


Riauts or Incorporators or A Benerit Soctery. 

In the case of Bliss et al. vs. Parks et al., decided by the Su- 
preme Judicial Court of Massachusetts, March 6, 1900, a bill in 
equity was filed by the receiver, charging the officers of a bene- 
ficial assessment society with wrongful and fraudulent appro- 
priation of the property of the association. It was claimed 
that they were entitled, as corporators, to the property. The 
court said in part :— 

“Assuming, without so deciding, that the statutes would 
have authorized the seven men who procured the charter of the 
association to have procured themselves to be so incorporated 
that the association could transact the business of beneficiary 
assessment insurance for the sole profit of a distinct class of 
members, of which only the original incorporators and those 
persons whom they should choose to admit to that class should 
be members, and that such members should be alone entitled to 
control the corporation, and alone entitled to share in its assets 
after the fulfillment of its contracts, and alone have the power 
to choose officers and alter or amend by-laws, we are of the 
opinion that the defendants were never in such relation to this 
association. Nothing of the kind is said in the certificate of in- 
corporation or in the original by-laws. The only members who 
are spoken of or provided for in those by-laws, which, with the 
certificate of incorporation, are the constitution of the associa- 
tion, are certificate holders. There is no reservation to the in- 
corporators of any right in or control over the corporation, and 
no article or provision which reserves to the incorporators, as 
such, or as members of the corporation, any right to control its 
business, or to take its profits, or to continue to exist as a dis- 
tinet part of the corporation, with rights in it or in its assets 
different from or greater than those of the other members. If 
the incorporators might have made by-laws securing to them- 
selves, as incorporators, or as a distinct class or body of mem- 
bers, the profits of the corporation or the control of its business, 
they did not do so by the by-laws. It is true that the first 
board of officers was composed exclusively of men who were 
the original incorporators, and that directors and officers, by 
the by-laws, could be chosen only by those who were already 
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officers. But, though the officers had this power, they had it, 
not as incorporators, but as officers; and it was not a power 
which they had a right to use for their individual personal 
benefit or gain, but only for the good of the corporation. 
There is no provision in the original by-laws which reserves or 
secures to the incorporators, as such, any rights or privileges in 
the corporation, or any right to its profits, or control of its busi- 
ness or assets. When, under those by-laws, the corporation 
began the business of assessment insurance by taking in mem- 
bers and issuing to them certificates, the members so made had 
all the rights and powers which any persons had as members. 
The choice of officers was neither given to them, nor reserved 
to the incorporators. It was given to the officers, as officers, 
and the fact that the officers came into the corporation origi- 
nally by way of being the persons who got the charter was 
wholly immaterial. So, too, if the amended by-laws were valid, 
in attempting in 1893 to create a distinct class of active or cor- 
porate members, who should alone be eligible to office, and em- 
powered to choose the officers,—which we do not now decide,— 
the new by-laws did not purport to give to this peculiar class 
or body of members, as such, any ownership of the assets or 
property of the corporation, or any right to its profits. If 
either set of the by-laws, rightly construed, purported to give 
to the officers and agents of the association all its profits, or all 
of the surplus of any of its sources of income over certain ex- 
penditures, the by-laws did not purport to confer those rights 
upon the incorporators or the active members, as such, but. 
upon the officers, as officers. None of the defendants can show, 
from either set of by-laws, any right to receive as his own any 
part of the corporate property, as an incorporator or an active 
member. Under the original by-laws, if all of certain sources 
of income not needed for what are called “ running expenses ” 
could be applied rightfully in the payment of the compensation 
of the services of the officers, it could only be so applied if 
necessary to give them a reasonable compensation. This is 
shown by the fact that those by-laws contemplated that some 
portion of the admission fees and the annual dues would be in- 
vested. But the same conclusion follows from the fact that 
the ofticers themselves were the only body who had the power 
to fix their own compensation, and, as between themselves and 
the corporation, they would be limited, necessarily, to giving: 
themselves a just compensation only.” 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


McMASTER 
v8. 
NEW YORK LIFE INS. CO.* 


An agent of a New York life company in Iowa solicited a resident to insure, 
and, as an inducement, urged a provision in circulars and on the back of 
policies allowing one month’s grace in payment of premiums with an 
interest charge. Afterwards in the application, unknown to insured, the 
agent interlined a request to date policies same as application. It was 
agreed with the agent that the premium should be paid on delivery of 
the policies when the contract should take effect. The policies were 
dated six days later than the date of the application, but provided for 
payment of premium on the anniversary of application date. The in- 
sured, on receipt of the policies, inquired of the agent whether they in- 
sured him for thirteen months and was told they did. The policies were 
put away by insured without examination. It was found that not later 
than a month previous to the anniversary date of payment of the policies 
a notice of the renewal premiums coming due was sent in accord with 
the New York statute. The insured declined to pay on the date, saying 
he did not think he would renew, having seen other policies which he 
liked better, and was again told he had a month’s grace. He had ar- 
ranged for policies in another company, and told the agent three days 
after the date fixed for payment in these, to hold them as he had other 
insurance and there was no hurry. It was found that the insured be- 
lieved he had a month of grace from the date of the policy, which was 
six days later than the date of payment. The insured died on the anni- 
versary of the policy date, with premiums unpaid. 

Held, That parol statements of the agent could not control the written con- 
tract in the absence of fraud. It was the duty of insured to read his 
contracts. 


Held, That the contract was that embodied in the policy, including the date 
of payment there named. 


Held, That a provision making the premiums payable annually was not in- 


consistent with the anniversary date of policy falling later than date 
fixed for payment. 


Before Caldwell, Sanborn, and Thayer, Circuit Judges. 


Henry J. Taytor and F. E. Giiz, for Plaintiff in Error. 
W. E. Ovet1, for Defendant in Error. 


Sanzorn, C. J. (after stating the case). 
This is another attempt to cause prior and contemporaneous 
parol statements of the terms and legal effect of written agree- 
ments to prevail over the plain stipulations of the writings 
themselves. The argument of the counsel for the plaintiff in 
error, when reduced to its last analysis, is that because in the 
parol negotiations which preceded the delivery of the policies 





* Decision rendered, Dec. 11, 1899. 
The facts sufficiently appear in the syllabus.—[Ep. Ins. L. J. 
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in suit the agent of the insurance company informed the de- 
ceased that his policies would insure his life for 13 months 
without the payment of the second annual premiums, and be- 
cause when he delivered the policies to him he told him that 
they did so insure him, therefore this preliminary information 
and this contemporaneous statement must supersede the writ- 
ten contracts, which expressly provide that the policies shall 
cease to be binding if the second premiums are not paid by 
January 12, 1895, 12 months and 17 days after the policies were 
delivered. This proposition, as it affects the policies in this 
case, was considered, and our decision concerning it was ren- 
dered, in a suit in equity to re-form these policies, which is re- 
ported under the title Insurance Co. vs. McMaster (57 U. 8S. 
App., 638, 30 C. C. A., 532); and the Circuit Court of Appeals 
for the Sixth circuit has since rendered a like decision, upon a 
similar state of facts, in McConnell vs. Society, 34 C. C. A., 663. 
The views expressed in our opinion in the former suit undoubt- 
edly met the approval of the Supreme Court, for it denied an 
application to issue a writ of certiorari to review our decision: 
171 U. S., 687. Our conclusion in the suit in equity was that, 
upon the facts there presented, the plaintiff could not recover 
upon these policies, either at law or in equity. The facts which 
the court below has found in this case do not vary from those 
presented in the former suit so materially as to warrant a dif- 
ferent conclusion here. The only notable difference is that it 
appears in this case, as it did not in that, that, at the time the 
policies were delivered, the insured “asked the agent if the 
policies were as represented, and if they would insure him for 
the period of thirteen months, to which the agent replied that 
they did so insure him, and thereupon McMaster paid the agent 
the full first annual premium, or the sum of twenty-one dollars 
on each policy, and, without reading the policies, he received 
them and placed them away. The agent did not in any way at- 
tempt to prevent McMaster from reading the policies, and he 
had the full opportunity for reading them, but in fact did not 
read them, and accepted them on the statement of the agent of 
the company as hereinabove set forth,”’—and that he believed 
that the policies would continue in force until 13 months from 
their date, which was December 18, 1893, although they plainly 
stated that the second annual premiums would be due on De- 
cember 12, 1894; that there was only one month’s grace there- 
after; that the policies would cease to insure his life if those 
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premiums were not paid within that time; and although on 
December 11 or December 12, 1894, the collector of the com- 
pany called on the deceased for these premiums, he declined to 
pay them, and said he did not think he would renew the insur- 
ance; and she told him that he was entitled to one month’s 
grace, and that, as she understood it, the grace on the second 
premiums would expire on January 11, 1895. It will be borne 
in mind that the policies provided that the annual premiums 
should be paid on December 12th; that they gave one month’s 
grace; that they were dated on December 18, 1893; that they 
were delivered and the first premiums were paid on December 
26, 1893; and that the insured died on January 18, 1895,—six 
days after the policies had expired according to their terms. It 
is also worthy of note that the statement made at the time the 
policies were delivered was not a representation of any words 
or terms which the contracts contained, but a mere statement 
of the legal effect of the policies. 

The only question which this new fact that this statement 
was made when the policies were delivered presents is whether 
oral statements made by one of the parties to a written con- 
tract to the other at the time of its delivery, respecting its 
terms and their legal effect, or the written terms themselves, 
constitute the agreement, and that question has been repeat- 
edly answered by the Supreme Court, and by this court. In 
Thompson vs. Insurance Co. (104 U. 8., 252, 259) the policy pro- 
vided that it should be void on the nonpayment of the note 
taken for the premium; and the Supreme Court held that a 
plea that a parol agreement was made, at the time of the giving 
and accepting of the policy, that the policy should not become 
void for the nonpayment of the note, but should only be void- 
able at the election of the company, was bad. Mr. Justice 
sradley said :— 

“An insurance company may waive a forfeiture, or may 
agree not to enforce a forfeiture; but a parol agreement, made 
at the time of issuing a policy, contradicting the terms of the 
policy itself, like any other parol agreement inconsistent with 
a written instrument made contemporary therewith, is void, 
and cannot be set up to contradict the writing.” 

In Insurance Co. vs. Henderson (32 U. 8S. App., 536, 543, 547, - 
16 C. C. A., 390, 393, 395) the agent of the company told the in- 
sured when he delivered the policy that, “if any one killed him 
while he was going to and from the city, the policy would cover 
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him,” but the policy expressly excepted “intentional injuries 
inflicted by the insured or any other person.” The insured 
was shot from ambush, and this court held, in a suit in equity 
to re-form the policy, that the bill must be dismissed, and de- 
clared the law to be that:— . 

“ Where the class of risks intended to be insured against is 
clearly described in the policy, and the assured has a full and 
fair opportunity to read the instrument, the company will not 
be bound by representations made by its agent, in good faith, 
that the policy covers risks that are not in fact within its pro- 
visions.” 

In Green vs. Railway Co. (35 C. C. A., 68) the plaintiff had 
signed a final receipt and release of all his claims under a cer- 
tain contract, before that contract was completed, in reliance 
upon the statement of the engineer of the railroad company, 
which was made at the time he signed the release, that it cov- 
ered nothing but the work already completed. When, how- 
ever, he sued the company for damages for its refusal to permit 
him to complete his contract, this court held that the oral 
statement was incompetent evidence, and that the final release 
had discharged the corporation from all liability. We adhere 
to the conclusion which we reached upon this question after a 
review of these and many other authorities in the suit in 
equity: Insurance Co. vs. McMaster, 30 C. C. A., 532, 57 U.S. 
App., 688. We there said:— 

“This proposition is founded in reason, and sustained by the 
authorities, and it should be deemed to be the settled law of 
the land: No representation, promise, or agreement made, or 
opinion expressed, in the previous parol negotiations, as to the 
terms or legal effect of the resulting written agreement, can be 
permitted to prevail, either at law or in equity, over the plain 
provisions and just interpretation of the contract, in the ab- 
sence of some artifice or fraud which concealed its terms, and 
prevented the complainant from reading it: Laclede Fire- 
Brick Mfg. Co. vs. Hartford Steam-Boiler Inspection & Ins. Co., 
19 U.S. App., 510, 513, 520, 9 C. C. A., 1, 3,8; Insurance Co. vs. 
Henderson, 32 U. 8S. App., 536, 540, 543, 547, 16 C. C. A., 390, 391, 
393, 395; Thompson vs. Insurance Co., 104 U. 8., 252, 259; In- 
surance Co. vs. Mowry, 96 U. S., 544, 547; Assurance Co. vs. 
Norwood, 57 Kan., 610, 611, 613; Association vs. Kryder, 5 Ind. 
App., 480, 485; Union Nat. Bank vs. German Ins. Co., 18 C. C. 
A,. 203; Casualty Co. vs. Teter, 136 Ind., 672, 673, 676, 679; 
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Burt vs. Bowles, 69 Ind., 1; Clodfelter vs. Hulett, 72 Ind., 137; 
Hudson Canal Co. vs. Pennsylvania Coal Co., 8 Wall., 276, 290, 
Insurance Co. vs. Lyman, 15 Wall., 664; Pearson vs. Carson, 
69 Mo., 550; Insurance Co. vs. Neiberger, 74 Mo., 167; Lewis 
vs. Insurance Co., 39 Conn., 100.” 

Nor is it any excuse for a party who has an opportunity to 
read or to know the contents of his agreement, or any ground 
for an abrogation or modification of it, that he relied upon the 
statement or interpretation of it given by the other party to the 
contract, and failed to read it. The very purpose of a written 
agreement is to supersede testimony of its terms and to shut 
out the uncertainties that arise from the failing memories and 
changing interests of living witnesses. Under the law the 
writing is the highest evidence of the subject, the extent, and 
the manner of the contracting. If written agreements may be 
swept away and disregarded at will by the parties to them, 
upon simple proof that they did not read them, and that the 
other parties to them told them when they were made that they 
contained terms different, or had legal effects variant from 
their actual terms and effects, then the functions of written 
contracts are gone. and the salutary rule that they must pre- 
vail over prior and contemporaneous verbal negotiations, ar- 
rangements, and representations as to their contents and 
effects is subverted. The argument that a false statement of 
the contents or effect of a contract to one who has possession 
of it, and is about to accept or make it, constitutes a fraud 
which will avoid the written agreement, and estop the party 
who makes the statement from denying its truth, is conclu- 
sively answered by the unanimous opinion of the Supreme Court 
in Insurance Co. vs. Mowry, 96 U. 8., 544, 547. That court 
said :— 

“The doctrine of estoppel is applied with respect to repre- 
sentations of a party, to prevent their operating as a fraud 
upon one who has been led to rely upon them. They would have 
that effect if a party who, by his statements as to matters of 
fact, or as to his intended abandonment of existing rights, had 
designedly induced another to change his conduct or alter his 
condition in reliance upon them, could be permitted to deny the 
truth of his statements. or enforce his rights against his de- 
clared intention of abandonment. But the doctrine has no 
place for application when the statement relates to rights de- 
pending upon contracts yet to be made, to which the person 
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complaining is to be a party. He has it in his power in such 
cases to guard in advance against any consequences of a subse- 
quent change of intention or conduct by the person with whom 
he is dealing. For compliance with arrangements respecting 
future transactions, parties must provide by stipulations in 
their agreements when reduced to writing. The doctrine, car- 
ried to the extent for which the assured contends in this case, 
would subvert the salutary rule that the written contract must 
prevail over previous verbal agreements, and open the door to 
all the evils which that rule was intended to prevent: White 
vs. Ashton, 51 N. Y., 280; Bigelow, Estop., 487-441; White vs. 
Walker, 31 Ill., 422; Faxton vs. Faxon, 28 Mich., 159.” 

The statement of the terms or effect of a written agreement 
which one has in his hands and is about to make, and which 
he may read at his will, is not calculated to deceive, and is not 
an artifice or a fraud that will excuse his ignorance of its con- 
tents, because he has the patent means to verify the averment 
at his command. It is the written contract itself, and not any 
one’s statement of its contents or of its effect, which binds the 
parties, and the law charges every party to an agreement with 
knowledge of this fact. In view of it, it is the duty of every 
man to see to it that every writing he signs or receives fairly 
and fully expresses his contract. He owes this duty to the 
other party to the contract, who generally acts, and often 
changes his position, in reliance upon it; and he owes it to the 
public, which, as a matter of policy, treats the writing as proof 
of the terms of the agreement. If he fails to discharge this 
duty,-—if he fails to read his contract,—his ignorance of its con- 
tents is the result of his own negligence; and, in the absence of 
fraud or mutual mistake, he is thereby estopped from showing 
that its terms are other than those expressed by the writing: 
Railway Co. vs. Belliwith, 55 U. S. App., 118, 119, 28 C. C. A., 
358, 361; Green vs. Railway Co., 35 C. C. A., 68. Insurance 
policies do not constitute exceptions to this rule: Insurance 
Co. vs. Henderson, 32 U. 8. App., 536, 540, 16 C. C. A., 390, 393, 
395; Morrison vs. Insurance Co., 69 Tex., 353, 359; Quinlan vs. 
Insurance Co., 133 N. Y., 356, 365; Wilcox vs. Insurance Co., 
85 Wis., 193; Fuller vs. Insurance Co., 36 Wis., 599, 604; 
Herbst vs. Lowe, 65 Wis., 316; Hankins vs. Insurance Co., 70 
Wis., 1,2; Herndon vs. Triple Alliance, 45 Mo. App., 426, 482; 
Palmer vs. Insurance Co., 31 Mo. App., 467, 472; Insurance Co. 
vs. Yates, 28 Grat., 585, 593; Ryan vs. Insurance Co., 41 Conn., 
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168, 172; Barrett vs. Insurance Co., 7 Cush., 175, 181; Holmes 
vs. Insurance Co., 10 Metc. (Mass.), 211, 216; Insurance Co. vs. 
Swank, 12 Ins. Law J., 625, 627; Insurance Co. vs. Hodgkins, 
66 Me., 109, 112; Insurance Co. vs. Neiberger, 74 Mo., 167, 173; 
Beach, Ins. (1895), § 414, and cases cited. The statement of the 
legal effect of the policies made by the agent of the insurance 
company when they were delivered does not abrogate or modify 
the terms or the meaning of the contracts. Nor can his prior 
statement to the same effect, made 14 days before, when the 
applications were signed, or his interlineation in the applica- 
tions of the request to date the policies the same as the appli- 
cations, after McMaster had signed them, and without his 
knowledge, have any greater effect. The reasons for this deci- 
sion are stated in our opinion in the equity suit. The findings 
in the case at bar make still clearer the conclusion at which we 
arrived in that case, that prior to the delivery and acceptance 
of the policies there was no contract, and no intention to con- 
tract, to insure McMaster otherwise than by policies made and 
delivered upon the simultaneous payment of the premiums; for 
one of the findings of the court below is that when the applica- 
tion was made “it was agreed that the first year’s premium 
was to be paid by McMaster upon the delivery to him of the 
policies, and that the contract of insurance was not to take 
effect until the policies were delivered.” 

An ingenious argument for the modification of the policies 
has been constructed by counsel for the plaintiff in error on the 
assumption that when the applications were made there was an 
agreement to insure on the part of the company, and a contract 
to pay the first premiums on the part of the insured. The as- 
sumption is unsupported by the facts of the case. The only 
finding upon the subject is that which we have quoted. But 
this finding must be read in connection with the application, 
which was made a part of the findings, and in the light of the 
custom of life insurance companies to make no contracts to in- 
sure except by means of written policies, and upon the actual 
payment of premiums. The application contains this provi- 
sion :— 

“TI do hereby agree as follows: * * * (2) That inas- 
much as only the officers at the home office of said company, 
in the city of New York, have authority to determine whether 
or not a policy shall issue on any application, and as they act 
on the written statements and representations referred to,” 
ete. 
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From which it clearly appears that the delivery of the poli- 
cies and the payment of the premiums were conditioned— 
First, upon the acceptance of the applications by the.officers of 
the company at the home oflice, and the issue of the policies; 
and, second, upon the acceptance of those policies by the appli- 
cant when they were written. Moreover, there is no finding 
that the insurance company ever agreed to issue any policies or 
to insure the life of McMaster in any way when the applica- 
tions were signed, or at any time before the policies were deliv- 
ered. There was, therefore, no consideration for any agreement 
by McMaster to pay the premiums, and no binding contract 
on his part to do so, or on the part of the company to issue 
any policies or to insure his life until the policies were actually 
delivered and the first premiums were paid. Prior to that 
time the company was free to reject the applications, the in- 
sured was free to reject the policies, and the whole subject and 
the entire extent of the agreement found by the court is limited 
to the time when the premiums should be paid, and when the 
insurance should take effect, if the company should subse- 
quently conclude to accept the applications and to issue the 
policies, and if McMaster should decide to accept them when 
written. This agreement is in accord with the customary course 
of the conduct of life insurance. The almost universal custom of 
that business is for the companies to make no contract and to 
incur no liability to insure the life of any man until a premium 
has been paid and a policy has been delivered: Society vs. Me- 
Elroy, 49 U. S. App., 548, 561, 28 C. C, A., 365, 372; Kendall’s 
Adm’r vs. Insurance Co., 10 U.S. App., 256, 263, 2 C. C. A., 459, 
461; Heiman vs. Insurance Co., 17 Minn., 153, 157 (Gil., 127); 
Markey vs. Insurance Co., 103 Mass., 78; Hoyt vs. Insurance 
Co., 98 Mass., 539, 548; Markey vs. Insurance Co., 118 Mass., 
178, 194; 1 May, Ins. (8d Ed.), § 56. 

There was, therefore, no contract of insurance until the poli- 
cies were delivered to and accepted by McMaster. The applica- 
tions were nothing but a proposition to take insurance. They 
were not contracts, but mere requests for, or a proposition to 
take, policies. The company was not bound to grant these re- 
quests or to accept the proposition. It had the right to reject 
them in toto, or to reject some parts of them and to make a 
counter proposition. It took the latter course. It rejected 
some parts of the applicant’s proposition, and made a counter 
proposition. It proposed, by the five policies it sent to the de- 
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ceased, to insure him on the terms written therein. But these 
policies were nothing but a proposition to insure, up to the time 
when McMaster accepted them and paid the first annual pre- 
miums. The proposition which these policies contained was 
clearly expressed, and its meaning was plain. The law, as we 
have seen, charged McMaster with knowledge of their terms, 
and, when he accepted them, estopped him from disputing 
these terms on the ground that he had not read them, because 
the policies were placed in his hands, and his failure to read 
them was his own negligence. On December 26, 1893, he ac- 
cepted the policies and paid the first annual premiums. Then, 
for the first time, contracts to insure his life were made, and 
they were that the company would insure it as long as he paid 
his annual premiums within one month of December 12th in 
each vear. This brief review of the course and effect of the ne- 
gotiations which preceded the acceptance of the policies shows 
how baseless is the claim that the statement of the agent 
when the policies were made, and his interlineation of the re- 
quest to date the policies the same as the application, can 
either contradict or modify the written agreements. It it true 
that there is a rule of law that a company may be estopped 
from defeating a policy, when its agent has written into the 
application of the insured, without his knowledge, a false state- 
ment of a material fact which conditions the insurance: La- 
clede Fire-Brick Mfg. Co. vs. Hartford Steam-Boiler Inspection 
& Ins. Co., 19 U. S. App., 510, 521, 9 C. C. A., 1, 8; Insurance 
Co. vs. Robison, 19 U. S. App., 266, 7 C. C. A., 444; Insurance 
“o vs. Russell, 40 U. S. App., 530, 553, 23 C. C. A., 43, 54; In- 
surance Co. vs. Wilkinson, 13 Wall., 222, 225; Insurance Co. vs. 
Mahone, 21 Wall., 152; Insurance Co. vs. Snowden, 12 U. 8. 
App., 704, 7 C. C. A., 264; Kausal vs. Association, 31 Minn., 17, 
21; Deitz vs. Insurance Co., 31 W. Va., 851. But this rule has 
no application to the interlineation made by the agent in this 
case, because the request he wrote into the application mis- 
stated no fact which conditioned the insurance, but related 
solely to one of the terms of the contract, which was still the 
subject of negotiation, and concerning which each party had 
every opportunity after the interlineation was made to protect 
himself when the policies were presented for acceptance. The 
interlined request was immaterial, because it was not complied 
with by the company, and the policies do not rest upon it, be- 
cause it did not relate to a fact which conditioned the insur- 
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ance, but to a term of the policies which then was, and con- 
tinued to be, the subject of negotiations, and because the 
company had the right, regardiess of the request, to date the 
policies, which it tendered in its counter proposition, when, and 
to write them on such terms as, it saw fit, and the deceased 
had an equal right to reject them when they were offered to 
him. The statement of the agent to McMaster when the appli- 
cations were signed that the policies would insure him for 13 
months for only one premium, his interlineation of the request 
in the applications, and all the acts and negotiations before the 
policies were accepted, were alike immaterial, because they 
were merged in the written policies. The amount of the insur- 
ance, the amount of the premiums, the times when they should 
be paid, the time the insurance should continue, were all ex- 
pressed there for the very purpose of avoiding any question 
respecting them, and the previous negotiations were incompe- 
tent to contradict or modify the terms of the policies. ‘“ The 
writing must, on familiar principles, be held to embody the en- 
tire contract obligations of the parties, and all negotiations 
and colloquies of the parties preceding the execution of the 
writing were immaterial:” Hotel Co. vs. Wharton, 49 U. 8. 
App., 108, 112, 24 C. C. A., 441, 443; Insurance Co. vs. Lyman, 
15 Wall., 664, 669; Insurance Co. vs. Mowry, 96 U.S., 544, 547; 
Insurance Co. vs. McMaster, 30 C. C. A., 532, 539, 540, and cases 
there cited. 

It is earnestly contended, however, that, if the previous parol 
negotiations and the representation of the legal effect of the 
policies do not modify them, still they are ambiguous, and the 
familiar rules of construction, that contracts of doubtful mean- 
ing should be construed more strongly against their framers, 
and that the interpretation given them by the parties should 
prevail, are invoked to extend the life of these policies beyond 
the limit fixed by their terms. Rules of construction are valu- 
able aids in the interpretation of ambiguous expressions, in- 
consistent provisions, and terms of doubtful meaning, in agree- 
ments; but they serve only to befog and mislead the judgment, 
to defeat the intentions of the parties, to destroy the contracts 
they actually make, and to make those for them to which they 
never consented. when they are applied to agreements whose 
terms are plain and whose meaning is clear. They aid in the 
interpretation of ambiguous contracts, but they must not be 
permitted to abrogate or modify those that are clear and cer- 
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tain. When the language of an agreement is plain, it must be 
held to mean what it expresses, and no room is left for con- 
struction: Green vs. Railway Co., 35 C. C. A., 68; Knox Co. 
vs. Morton, 32 U. 8S. App., 513, 516, 15 C. C. A., 671, 673; U.S. 
vs. Fisher, 2 Cranch, 358, 399; Railway Co. vs. Phelps, 187 U. 
S., 528, 536; Bedsworth vs. Bowman, 104 Mo., 44, 49; Warren 
vs. Paving Co., 115 Mo., 572, 576; Davenport vs. City of Hanni- 
bal, 120 Mo., 150. Before we resort to rules of construction, let 
us see if there is any real ambiguity in the expressions, or 
doubt of the meaning of these policies. It is said that the 
applications are parts of the contracts; that they declare that 
the premiums are payable annually; that the first premiums 
were not paid, and the policies did not take effect, until Decem- 
ber 26, 1893; that consequently the second annual premiums 
would not be due under the applications until December 26, 
1894; and that this conclusion is inconsistent with the provi- 
sion of the policies that the second premiums should become 
due on December 12th in each year. The argument seems to us 
more specious than sound. The applications did not become 
parts of the contracts until the contracts were made. They 
were not made until December 26, 1893, when McMaster ac- 
cepted the policies and paid his first premiums. It is a custom 
so universal, that it is within the knowledge of all men who 
have the slightest acquaintance with the business of life insur- 
ance, to date the policies and to fix the day of the payment of 
the annual premiums earlier in the month than the day of the 
month upon which the policies happen to be accepted and the 
first premiums happen to be paid, because the policies are is- 
sued and dated at the home office of the company, and some 
days usually intervene between that time and the date of their 
delivery to, and acceptance by, the insured. There was, there- 
fore, nothing unusual or extraordinary in the fact that the an- 
nual due date of the premiums was somewhat earlier in the 
month of December than the day in that month in which the 
policies were delivered to McMaster. Nor was the difference 
between policies, the due date of whose annual premiums was 
on December 12th, and policies the due date of whose premi- 
ums was on December 26th, very striking or important when 
the contracts were made, and when both parties expected the 
premiums to be paid according to their terms. The policies 
offered an extension of time of payment for 1 month in consid- 
eration of interest at the rate of 5 per cent per annum, and that 
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interest on the premiums on these policies for the 18 days be- 
tween December 12th and December 26th amounts to only 26 
cents in each year. Thus, it will be seen that the difference be- 
tween the due date of the premiums and the date of the delivery 
of the policies was not extraordinary, and the difference between 
an annual due date of December 12th and one of December 26th 
was not crucial when the contracts were made, although now, 
through the failure of the insured to comply with the terms of 
his contracts, it has become grave. Turn now to the contracts. 
They consist of the applications and the policies, and these 
must be read together. The applications provide that the pre- 
miums shall be paid annually, or once in each year; but they 
do not provide on what day in each year they shall be paid, and 
they are dated on December 12, 1893. The policies are dated 
on December 18, 1893, and they read that they are made in con- 
sideration of the applications, 

“And in further consideration of the sum of twenty-one 
dollars, to be paid in advance, and of the payment of a like 
sum on the twelfth day of December in each year thereafter 
during the continuance of this policy,” 

And that if the premiums are not paid within one month 
after December 12th in any year, the insurance shall cease. 
The words which we have quoted, which fix the dates when the 
premiums fall due, are not tucked away on the backs of the 
policies, but are written in plain terms upon their faces where 
a cursory reading would be certain to disclose them. The word 
“annually,” which the applications contain, signifies once in a 
year, but it does not signify at what time in the year, and it is 
by no means inconsistent with a stipulation in the same instru- 
ment which fixes that time. Leases, promissory notes, mort- 
gages, and many other contracts of like character, provide for 
the payment of interest and installments of various kinds an- 
nually, and also name the day in the year in which they shall 
be paid. One could not successfully maintain that these stipu- 
lations, or the mere fact that the first installments were not 
paid until some days after they were due by the terms of the 
agreements, could create any inconsistency or ambiguity in the 
terms, or any doubt of the meaning, of such agreements. The 
policies and applications, when read together, are of the same 
character. They provide simply that the premiums shall be 
paid annually on the 12th day of December in each year, and 
that, if they are not so paid within one month after they are 
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due, the insurance shall cease. To our minds, these provisions 
present no inconsistency, no ambiguity, no doubt of their mean- 
ing, and no basis for the application of rules of construction. 
The terms of the policies are clear, and their meaning is certain. 

Another position of counsel for the plaintiff in error is that 
this judgment should be reversed because the service of the 
notice of the amount of the second annual premiums, of the 
date when they fell due, and of the effect of a failure to pay 
them, was not well pleaded under the law of the State of New 
York upon this subject, which was made a part of the policies. 
But the question is not here for our consideration. The service 
of the notice was clearly averred, whether with such accuracy 
and particularity that the plea would have been impervious to 
a demurrer it is not necessary to inquire, because this pleading 
was not challenged below, and the court heard the evidence 
upon this subject without objection, and found that the notice 
was sent “in accordance with the requirements of the statutes 
of the State of New York.” When a case is tried by a Federal 
court without a jury, and the resulting judgment is brought by 
a writ of error to an appellate court for review, it is only “the 
rulings of the court in the progress of the trial of the case,” and 
the sufficiency of the facts found to support the judgment, that 
can be reviewed: Rev. St., § 700. In such a case this is a 
court for the correction of the errors of the court below only. 
As the question of the sufficiency of this pleading was never 
brought to the attention of, or ruled upon by, the trial court, it 
certainly committed no error regarding it, and there is nothing 
in this point for us to review or correct: Trust Co. vs. Wood, 
19 U.S. App., 566, 571, 8 C. C. A., 658, 660; Bowden vs. Burn- 
ham, 19 U. S. App., 448, 8 C. C. A., 248; Norris vs. Jackson, 9 
Wall., 125, 127; Insurance Co. vs. Folsom, 18 Wall., 237, 249; 
Cooper vs. Omohundro, 19 Wall., 65, 69; Martinton vs. Fair- 
banks, 112 U. S., 670; Lehnen vs. Dickson, 148 U. S., 71. 

The judgment below is affirmed. 

Tuayer, C. J. 

I concur in the order affirming the judgment below, for the 
following reasons: Until the premium was paid on the policy 
in suit, and the policy was delivered, no agreement had been en- 
tered into which was binding either upon the insurer or the 
insured. Up to that point either party had the right to retire 
from the negotiation, without liability to the other. When the 
policy was delivered, and the negotiation was thereby consum- 
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mated, the policy became the best, and, except in case of its loss 
or destruction, the only, evidence of the agreement between the 
parties; and, in the absence of fraud or mistake, neither party 
can be permitted to say that he did not assent to it. The ac- 
ceptance of the policy by the insured is the highest evidence of 
his assent. The policy, in terms, provided that the subsequent 
premiums theron during its continuance should be payable on 
December 12th annually, but that a grace of one month would 
be allowed after the premium fell due, on condition that inter- 
est at the rate of 5 per cent was paid for the time the premium 
might remain overdue. These provisions of the policy were 
definite and certain, and the insured, in view of his acceptance 
and retention of the policy, is presumed, in law, to have as- 
sented to them. It is true that he was privileged to avoid the 
provision of the policy fixing December 12th as the annual pre- 
mium day, by proof of fraud on the part of the insurance com- 
pany or its agent; but I do not understand that the finding by 
the learned judge of the trial court establishes any such fraud 
as will, in law, serve to overturn the plain language of the con- 
tract. It is not claimed that the agent’s request to the com- 
pany to have the policy dated, when it should be issued, as of 
the same day as the application, was made with an intent to de- 
fraud the insured. Neither did the trial court find,gthat the 
agent intended to deceive or mislead the insured when, in re- 
sponse to the inquiry whether the policy was as represented, 
and would insure him for 18 months, he answered in the 
affirmative. Bearing in mind that the policy contained a stipu- 
lation allowing 1 month after each subsequent premium be- 
came due within which it might be paid, the company’s agent 
doubtless believed that the policy did secure insurance for 13 
months, counting from the premium day named in the policy, 
and that it was in all respects such a contract as he had en- 
gaged to deliver. The findings, to my mind, do not create a 
suspicion of intentional deceit either on the part of the insur- 
ance company or its agent. Moreover, the finding shows that, 
even if the deceased had not before read his policy, he was dis- 
tinctly advised at least a week before his death, which appears 
to have occurred on January 18, 1895, that by the terms of the 
policy the period of grace limited therein would expire on Janu- 
ary 11, 1895, the premium having become due on the 12th day 
of the preceding month. The finding does not disclose that he 
made any objection at the time to this construction of the 
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policy, which was clearly in accordance with its terms. Itisa 
sound rule of law, founded on the highest considerations of 
public policy, which requires a person to read a contract before 
signing or accepting it, if he can read. Unless this rule is en- 
forced, written agreements of all kinds will become valueless 
as instruments of evidence. The duty resting upon one to read 
a contract before signing or accepting it is not so imperative, 
however, that, if omitted, it will render one bound under all cir- 
cumstances by an agreement which he has signed or accepted. 
If one party to an agreement resorts to any fraud, trickery, or 
artifice to prevent the opposite party from reading it before 
signing or accepting it, or knowingly makes any false represen- 
tations concerning the terms of the agreement, or intentionally 
and with design to overreach the opposite party so drafts a 
contract that it does not express the terms of the previous oral 
understanding or agreement,—in all of these cases the negli- 
gence of one who signs or accepts a contract without reading it 
is more excusable than the fraud of the opposite contracting 
party. But when the evidence shows no fraud of the kind last 
indicated, nor mistake in drafting it, it is a wholesome rule 
which holds a party bound by a contract which he has signed, 
or accepted and retained in his possession for a considerable 
period, and which prohibits him from avoiding its provisions 
by pleading his own negligence. In the case at bar I am of 
opinion that no such fraud is disclosed by the findings as would 
justify a court in ignoring the plain language of the policy. 


CaLpwELL, ©. J. (dissenting). 

The right decision of this case does not depend upon any 
technicality of law. It is a case in which common sense and 
common honesty, and legal sense and legal honesty are at one. 
It arises upon a contract of life insurance, which must be inter- 
preted according to the settled canons for the construction of 
such instruments, and the determination of the rights of the 
parties thereunder. In every contract of insurance, the law 
prescribes to each party the observance of the strictest integ- 
rity and truthfulness. Insurance law, when rightly expounded, 
is always in harmony with honesty and sound morality. At 
the very beginning of insurance law in England there was in- 
fused into it, through the influence of the civil law, a different 
spirit from that which prevailed in other branches of the com- 
mon law. Neither the maxim caveat emptor nor its spirit has 
found a lodgment in the law of insurance. If there is any part 
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of our jurisprudence which produces exact justice in each in- 
dividual case, it is the law of insurance. It is founded on truth- 
fulness, honesty, and fair dealing. It never affords shelter or 
protection for fraud, falsehood, or deception. In no other 
branch of the law—not even the law merchant—have the courts 
shown such merited deference to the rules, usages, and cus- 
toms that prevail in the conduct of business. Insurance con- 
tracts are uniformly interpreted and enforced in harmony with 
the usages, business methods, and common sense of honest 
business men, and the moral sense of all reputable men. 

At the threshold of the case it would be well to call attention, 
once for all, to certain fundamental and indisputable proposi- 
tions: (1) That the facts found by the lower court must be ac- 
cepted by this court as absolute verity; (2) that the failure to 
find any fact, or the insufficient or imperfect finding of any 
fact, essential to maintain the judgment of the lower court, is 
fatal to it; (3) that a statement of the legal effect of a docu- 
ment or paper which is not in the record, nor made part of the 
findings, nor its contents anywhere disclosed, is not a finding of 
fact, but a mere conclusion of law upon the legal effect of an 
undisclosed document, and hence of no effect; (4) that Smith, 
who was soliciting these policies for the company, is, under the 
Iowa law, the agent of the company, “anything in the applica- 
tion or policy to the contrary notwithstanding,” and his state- 
ments and agreements, in the course of his business, in solicit- 
ing and delivering the policies and receiving the premiums, are, 
in law, the statements and agreements of the company itself: 
Society vs. Clements, 140 U. 8., 226; Indemnity Co. vs. Berry, 
1C. C. A., 561; Cook vs. Association, 74 Iowa, 746; Insurance 
Co. vs. Chamberlain, 132 U. S., 304; Insurance Co. vs. Russell, 
23 C. C. A., 43. 

Contracts of life insurance are sui generis. A policy consists 
of a printed form which the company has framed and adopted 
for its use, and uses in all cases without change or variation. 
All that is necessary to be done to make one of these policies a 
completed instrument is to insert in the blanks left for that 
purpose the name of the insured, the term of insurance, the 
amount and time of payment of the premium, the date of the 
policy, and the signature of the company. The insured never 
sees the policy during its preparation, and never signs it. 
What he does see and sign is an application for the policy. 
This application is also on a printed form, which the company 
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has framed and adopted for its use, and which it uses in all 
cases, and which is made part of the policy, and is as obligatory 
on the parties as any other part of the policy. This application 
contains numerous questions which the insured must answer 
and warrant his answers “to be full, complete, an true.” The 
insured did this, and it is not claimed that his answers were not 
“full, complete, and true.” But the contention is that this 
duty to answer questions truthfully is not reciprocal; that, 
while the applicant for insurance must answer the company’s 
questions truthfully, the company has the privilege of know- 
ingly returning false answers to the applicant’s questions, and 
profiting by such false answers at the expense of the beneficiary 
in the policy. From the beginning to the end of the majority 
opinion, a policy of insurance is treated as though it were a 
contract for which there was no precedent, and related to a sub- 
ject about which neither of the parties ever before contracted, 
and in the preparation of which each party participated and 
had an equal voice, and the provisions of which were as well 
known to one party as to the other, and which was signed by 
both; and the court applies to a contract of insurance rules as 
harsh and technical as any that would be applied, under the 
rule of caveat emptor, to a trade between two horse jockeys. 

What are the facts established by the findings? The seventh 
finding of fact is:— 

“By the express understanding had between F. W. Smith, 
the agent of the New York Life Insurance Company, and Frank 
E. McMaster, when the application for insurance was signed it 
was agreed that the first year’s premium was to be paid by Mc- 
Master upon the delivery to him of the policies, and that the 
contract of insurance was not to take effect until the policies 
were delivered.” 

Here we have a definite, precise, and concluded contract as 
to when the policies were to take effect. They were “not to 
take effect until the policies were delivered.” This oral agree- 
ment as to when the policies should take effect was in complete 
accord with the express stipulation of the application, which 
is:— 

“That any policy which may be issued under this applica- 
tion shall not be in force until the actual payment to and ac- 
ceptance of the premium by said company.” 

The premiums were paid and the policies delivered on the 


26th day of December, 1893, aad from that date, and not before, 
VOL. XXIX.—26. 
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the policies were “in force,” by the explicit provisions of the 
policies themselves, as well as by the terms of the oral agree- 
ment. The date when the policies took effect being settled 
beyond all cavil, the term or period of their duration is the next 
question. Each policy provided that :— 

“After this policy shall have been in force three months, a 
grace of one month will be allowed in payment of subsequent 
premiums, subject to an interest charge of 5 per cent per 
annum for the number of days during which the premium re- 
mains due and unpaid. During the said month of grace the 
unpaid premiuni, with interest as above, remains an indebted- 
ness due the company; and, in the event of death during the 
said month, this indebtedness will be deducted from the 
amount of the insurance.” 

When had the policies “been in force three months”? As 
we have seen, by the terms of the oral agreement the policies 
were not to take effect until they were delivered, and the poli- 
cies themselves stipulated that they should not be in force until 
the actual payment to and acceptance of the premiums by the 
company, which was coincident with the delivery of the poli- 
cies. It is clear, then, that the policies went into effect and 
were “in force” on the 26th day of December, 1893, and that 3 
months from that date, the policies having remained in force, 
the insured became entitled to the grace of 1 month in the pay- 
ment of subsequent premiums, which extended the time of the 
payment of the next annual premiums to the 26th of January, 
1895. The insured died on the 18th of January, 1895,—8 days 
before the policies could be declared forfeited for the nonpay- 
ment of the second annual premium. There was never any 
thought or suggestion that the policies would not insure the 
life of the applicant for 13 months from the date of the pay- 
ment of the premiums. Confessedly, the period of 12 months 
and 17 days was never in the mind of either party, or ever 
thought of by either party. From the very inception of the 
business, it had been represented and understood that the poli- 
cies would insure the life of the applicant for 13 months from 
the time of the payment of the premiums and the delivery of 
the policies. This is conclusively shown by the third and 
fourth findings of fact, which are:— 

“(3) That in December, 1893, F. W. Smith, an agent for the 
New York Life Insurance Company, residing at Sioux City, 
Iowa, solicited Frank E. McMaster to insure his life in that com- 
pany, and as an inducement to taking the insurance, pressed 
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upon McMaster the provision adopted by the company, and set 
forth in the circulars issued by the company, and printed on 
the back of the policies issued by the company, under the head- 
ing ‘Benefits and Provisions Referred to in This Policy,’ in the 
following words: ‘After this policy shall have been in force 
three months, a grace of one month will be allowed in payment 
of subsequent premiums, subject to an interest charge of 5 per 
cent per annum for the number of days during which the pre- 
mium remains due and unpaid. During said month of grace 
the unpaid premium, with interest as above, remains an indebt- 
edness due the company; and, in the event of death during the 
said month, this indebtedness will be deducted from the 
amount of the insurance.’ (4) Relying on the benefits of this 
provision, and in the belief that if he accepted a policy of insur- 
ance upon his life from the New York Life Insurance Company, 
paying the premiums thereon annually, the company could not 
assert the right of forfeiture until thirteen months had elapsed 
since the last payment of the annual premium, the said Frank 
E. McMaster signed an application for insurance in said com- 
pany, dated December 12, 1893, of the form which is made part 
of the policies sued on, and attached to the petition; the same 
being made part of this finding of facts.” 

The insured wanted the full benefit of the 13-months insur- 
ance, reckoning from the date of the payment of the first an- 
nual premiums. Upon this subject he had been exacting and 
tenacious from the beginning, and to that end had required the 
agent to agree that the contract of insurance should “ not take 
effect until the policies were delivered.” And, as we have seen, 
this condition was carried into and repeated in his application, 
which declares the policy “shall not be in force until the actual 
payment of the premium.” But this was not all the insured 
did to make it sure that he would be insured for 13 months 
from the payment of the premiums and the delivery of the poli- 
cies. The ninth finding of fact is— 

“The five policies, inclosed in envelopes, on or about Decem- 
ber 26, 1893, were taken by F. W. Smith, the agent of the de- 
fendant company, to the office of Frank E. McMaster, who 
asked the agent if the policies were as represented, and if they 
would insure him for the period of thirteen months, to which 
the agent replied that they did so insure him; and thereupon 
McMaster paid the agent the full first annual premium, or the 
sum of twenty-one dollars, on each policy, and, without reading 
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the policies, he received them and placed them away. The 
agent did not in any way attempt to prevent McMaster from 
reading the policies, and he had the full opportunity for read- 
ing them, but in fact did not read them, and accepted them on 
the statement of the agent of the company, as hereinabove set 
forth.” 

The question propounded by the applicant to the insurance 
agent was not an idle inquiry, and the answer to it not a mere 
‘asual statement. Nor was the answer, as is claimed, “ pre- 
liminary information,” or a mere “ opinion” as to the legal 
effect of the policies. There was nothing preliminary about it, 
and it was not a mere expression of opinion, but a clear, posi- 
tive, and distinct statement of a material, existing fact. The 
answer given by the agent can only appear on paper in words, 
but it was doubtless accompanied by “ the story of books and 
message of voices,” Common with soliciting agents, which can- 
not be put on paper, but which add force and emphasis to one’s 
utterances, and induce confidence in his assurances. The most 
persuasive and effective falsehoods are told in acts, not in 
words. But it is immaterial whether the answer of the agent 
was inspired by a fraudulent purpose, or was the result of an 
honest mistake. Confessedly, the minds of the parties never 
met and agreed upon a contract of insurance for twelve months 
and seventeen days. A mistake, no more than a fraud of the 
company or its agent, can bind the insured to a contract he 
never made. 

No claim is made that the policy conforms to the terms of the 
application. The contention of the majority is that after re- 
ceiving the application the insurance company “made a counter 
proposition,” and it is upon this alleged counter proposition, 
differing, as is confessed, in a material respect from the terms 
of the application, that it is sought to uphold the clause of the 
policies over which this controversy arises. This claim is thus 
stated in the majority opinion :— 

* The applications were nothing but a proposition to take in- 
surance. They were not contracts, but mere requests for, or a 
proposition to take, policies. The company was not bound to 
grant these requests or to accept the proposition. It had the 
right to reject them in toto, or to reject some parts of them and 
to make a counter proposition. It took the latter course. It 
rejected some parts of the applicant’s proposition, and made a 
counter proposition.” 
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When, where, and how did the company make “a counter 
proposition ” to that contained in the application? There is 
no finding of fact to that effect, and for the facts in this case 
this court cannot look beyond the facts found by the lower 
court. It can add nothing to and take nothing from the facts 
so found. The application was on the company’s standard 
form, and the propositions and conditions contained therein 
were the propositions and conditions the company itself had 
framed, and to which it required the assent of the applicant for 
insurance, as a condition of issuing the policies. And when 
the applicant subscribed to the application and delivered it to 
the company, so far as related to the conditions and stipula- 
tions therein contained, the minds of the parties had met and 
were at one. It is not true that the company ever advised the 
insured that it had changed the propositions and conditions 
which it had itself inserted in his application, or that it would 
not insure the applicant on the basis of the propositions and 
conditions contained in the application. Nor did the company, 
at any time or place, offer or propose any other term for the in- 
surance. On the contrary, upon the receipt of the application, 
it made out, signed, and transmitted to its agent policies of in- 
surance, which, the agent assured the applicant, conformed to 
their agreement and the requirements of the application. But 
in violation of the agreement that the policies would insure the 
applicant for 138 months from the date of their delivery and the 
payment of the premiums, and in violation of the terms and 
conditions of the application, which guarantied policies for the 
same period, the insurance company had secretly, and without 
the knowledge of the insured, inserted a clause in the policies 
which reduced the term of insurance to 12 months and 17 days, 
and when it delivered the policies this fact was not only con- 
cealed from the insured, but he was told by the agent that the 
policies insured him for 13 months; and this is what the ma- 
jority of the court call making “a counter proposition.” What 
the court is pleased to call “a counter proposition” was a 
fraudulent concealment of the fact that the policies varied in a 
material respect from the agreement made with the agent, and 
the requirements and conditions of the application. A counter 
proposition is an offer, openly made by one of the parties, of 
something for consideration and acceptance as a substitute for, 
or a modification of, a proposition previously made by the 
other party. 
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It is further said in the opinion of the court that “ the word 
‘annually,’ which the application contains, signifies once in a 
year, but it does not signify what time in a year.” But the ap- 
plication provided that the policies should not be in force until 
the first annual premiums were paid, and they were paid on the 
26th of December, 1893. That this was the payment of annual 
premiums is conclusively established by the finding of the court 
that it was the payment in full of the “first annual premium.” 
Obviously, then, the next annual premium would be due one 
year from that date. “Annual,” in this connection, means on 
the recurrence of the same day in each year thereafter, and not 
at some other or uncertain time during the year. Therefore, 
when the company inserted in the policy a clause making the 
premiums payable at a different time, it inserted a provision in 
direct conflict with the terms of the application and the agree- 
ments of the parties. It is a fact found by the court that:— 

“There now appears on the face of the application, interlined 
in ink, the words, ‘Please date policy same as application.’ 
These words were not in the application when it was signed by 
McMaster, but after the signing thereof they were written into 
the application by F. W. Smith, the agent of the New York 
Life Insurance Company, without the knowledge or assent of 
Frank E. McMaster, and were so written by the agent in order 
to secure to the agent a bonus which the company allowed to 
agents for business secured during the month of December, 
1893; and it does not appear that Frank E. McMaster ever 
knew that these words had been written into the application, 
and it affirmatively appears that he had no knowledge thereof 
when the application was forwarded to the home office of the 
company, and was acted on by the company.” 

When the insured signed the application and delivered it to 
the agent, it was a completed document. It was the insured’s 
application, and neither the company nor its agent could law- 
fully add to or take from it. The company could accept or re- 
ject the application as made, but it could not alter it. The in- 
sertion of this clause by the insurance agent after the insured 
had signed and delivered the application, and without his 
knowledge and consent, was an illegal act, if not a plain and 
palpable forgery. It was an act which cannot prejudice the in- 
sured or benefit the company. No one can profit by his unau- 
thorized alteration of an instrument after the discovery of the 
fact. The company evidently understood by this clause inter- 
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polated into the application by the agent that he wanted the 
12th day of December fixed as the date for the payment of the 
annual premiums, and the company accordingly fixed that date 
in the policies as the time.for the payment of the annual pre- 
miums, and dated the policies their true date; namely, the 18th 
of December. By this extraordinary and unheard-of action the 
insured is made to pay a premium on the policies from the 12th 
of December, whereas the policies were not signed or executed 
by the company until the 18th of December, and by their terms 
did not take effect until the payment of the first annual pre- 
miums, on the 26th of December. Beyond all doubt, the appli- 
cant was not insured from the 12th of December, and yet from 
that day it claimed the 13 months must be reckoned, and we 
are told that they are policies, not for 13 months, but for 12 
months and 17 days,— a most uncommon term for life policies, 
which are rarely or never issued for a fraction of a month. 

In Society vs. McElroy (28 C. C. A., 365) the jury found there 
was a valid verbal agreement of life insurance, and that time 
was given for the payment of the premium, but a majority of 
the court in that case said :— 

“The almost invariable custom is for the companies to make 
no contract and to incur no liability to insure the life of any 
man until a premium has been paid. Accordingly, where no 
policy of life insurance has been issued, and no premium has 
been paid, there is a strong presumption that there was no con- 
tract, and no intention to contract otherwise than by a policy 
made and delivered upon the simultaneous payment of a pre: 
mium.” 

And the verdict of the jury was set aside, and a recovery de- 
nied. But when, in this case, the insured claims and proves by 
an express provision of his application, now a part of the poli- 
cies, that the policies were not to be in force for any purpose 
until the premiums were paid and the policies delivered, the 
court holds that as against the insured, and for the purpose of 
shortening the term of insurance and defeating a recovery on 
the policies, the policies were in force 6 days before they were 
signed, and 14 days before they were delivered and the premi- 
ums paid. It is not pretended, however, that the applicant’s 
life was insured during this time. The policies were only in 
force to shorten the term of his insurance, and, to that extent, 
relieve the company from liability. As applied by the court in 
this case, there is a want of reciprocity in the rule laid down in 
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Society vs. McElroy, supra, which does not commend it to our 
sense of right and justice. Judge Shiras, in his opinion, forci- 
bly points out the injustice and unreasonableness of this claim. 
He says :— ‘ 

“ If the theory contended for on behalf of the company is cor- 
rect, it follows that by the device of making the second and 
subsequent payments due on the 12th day of December, instead 
of the 1&th, the date of the policies, the insured and his estate 
are deprived of the benefit of the month’s grace which McMas- 
ter was assured he would be entitled to, when he applied for 
the insurance. Furthermore, if this construction of the policy 
is sustained, it makes it possible for the company, after using 
the month’s grace as an arrangement to secure insurance, then 
to escape the obligation by the simple device of so writing the 
policies as to make the second payments come due a month in 
advance of the date of the policies:” McMaster vs. Insurance 
Co. (C. C.), 78. 

And again:— 

“Can there be any doubt that when McMaster received the 
policies dated December 18, 1893, and paid one year’s premiums 
thereon, he was justified in assuming that, if he died within one 
year from the date of the policies, his estate would receive the 
indemnity which it was his purpose to secure, even though the 
policies did not contain the provision giving one month’s grace 
on subsequent payments? Suppose McMaster had died on the 
ist of December, 1894,—less than one year from the date of the 
policies; would it be open to the company to deny liability on 
the policies on the ground that it had put in the policies a pro- 
vision that the second premiums were payable on October 1, 
1894? That is exactly the claim now made by the defendant 
company. If the company, after accepting a proposition to in- 
sure McMaster on the basis of annual premiums, can make the 
second premiums payable in six days less than a full year, 
which is its claim in the present case, it could have made the 
second premiums payable in three or six months, and would 
thus change the policy from one wherein the premiums were 
payable annually into one wherein the premiums were payable 
quarterly or semi-annually:” McMaster vs. Insurance Co. (C. 
C.): 

The interpolated clause in the policies contradicts and is in- 
consistent with the stipulations and conditions of the applica- 
tion, which are a part of the policies, and the only part which 





1900.] McMaster vs. New York Life Ins. Co. 409 


the assured ever saw and assented to. It is a settled canon for 
the construction of policies of insurance that when they con- 
tain contradictory, conflicting, or inconsistent provisions, effect 
will be given to the provisions most favorable to the insured, 
and, in cases where their construction is doubtful, the con- 
struction most favorable to the insured will be adopted: First 
Nat. Bank vs. Hartford Fire Ins. Co., 95 U. S., 673; Grace vs. 
Insurance Co., 109 U. S., 278; Moulor vs. Insurance Co., 111 U. 
S., 385; Surety Co. vs. Pauly, 170 U. S., 138; Insurance Co. vs. 
McConkey, 127 U. S., 661, 666; Thompson vs. Insurance Co., 
136 U. S., 287, 297; Insurance Co. vs. Coos Co., 151 U. S.,. 452, 
462. No notice is taken of this rule by the majority of the 
court, although it is exactly applicable to this case, and deci- 
sive of it. In McGlother vs. Accident Co. (32 C. C. A., 318) the 
majority of this court characterized this fundamental rule of 
construction, which has been repeated, affirmed, applied, and 
enforced by the Supreme Court of the United States in scores of 
cases, as a “much-abused rule.” As the rule has been more fre- 
quently and effectively applied by the Supreme Court of the 
United States than any other court, it may be inferred from the 
remark quoted that the doctrine of the Supreme Court does not 
meet the approval of the majority of this court, and will not be 
applied by them in any case. Certain it is that they have done 
more than ignore the rule in this case,—they have inverted it; 
and, where the provisions of the policy are inconsistent or con- 
flicting, they have given effect to the provisions most favorable 
to the insurance company, and, wherever the meaning of the 
policies is doubtful, they have resolved the doubt in favor of 
the insurance company. 

The company made no objection to the stipulations and con- 
ditions of the application, or to the agreement made with its 
agent, and made no counter proposition, but proceeded to issue 
and tender its policies upon the applications as made. When 
the policies were tendered under these circumstances, the in- 
sured would have been entirely justified in paving the premi- 
ums and accepting the policies without reading them. He had 
a right to presume that the period of insurance named in the 
policies conformed to the agreement and to the stipulations and 
conditions of his application; and to that effect are the authori- 
ties, as we shall presently see. When the period of insurance 
has been agreed upon, it is the almost universal usage for busi- 
ness men to pay the premium and accept their policies without 
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reading them. Under the doctrine laid down by the majority, 
if a man were to make a written application for a policy of in- 
surance on his house for 1 year, and the company should write 
the policy for 1 month only, and tender that, and receive a 
year’s premium, and the insured, going on the reasonable as- 
sumption that the policy conformed to his application, should 
accept the policy and put it away in his safe without reading it, 
his policy would be effective for 1 month only. But the in- 
sured in this case did not, as he might well have done, rest on 
the reasonable assumption that the policies insured him for the 
period of 13 months, as agreed upon, and called for by the stipu- 
lations and conditions of his application, but he applied to the 
company’s agent to know if they did so insure him, and was 
answered that they did; and thereupon, in reliance upon the 
truth of this answer, and in the belief that the policies insured 
him for 18 months, as his application called for, he paid the 
first annual premiums, and laid the policies away without read- 
ing them. Upon this state of the case the court holds that, by 
the mere acceptance and retention of the policies without read- 
ing them, the insured is estopped to show the truth of the trans- 
action. The question is not whether the finding of facts estab- 
lishes the mistake or fraud, but whether, the mistake or fraud 
being conclusively established by the finding of facts, the court 
will declare that the insured is estopped from availing himself 
of the truth by the mere receipt of the policies and putting 
them away without reading them, in reliance upon the truth of 
the agent’s answer and the stipulations of his applications. It 
must not be forgotten that there is no claim or pretense that 
the policies in fact expressed the contract of the parties. The 
finding of facts precludes any such claim. The contention is 
that by receiving the policies under the circumstances men- 
tioned, the insured is “conclusively presumed” to have as- 
sented to all their provisions, and will not be heard to say to 
the contrary. The rule for the application of estoppels is thus 
inverted and applied in favor of the company, when it is ob- 
vious that it is the company that is estopped from setting up 
the defense relied on. Estoppels are invoked to prevent and 
relieve from fraud, not to shield and protect it. The most fre- 
quent occasion for invoking the doctrine is where one party 
makes a representation upon the faith of which the other party 
acts and pays money, or changes his position, or refrains from 
doing something he otherwise would do. In all such cases the 
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party making the representation is estopped from contesting its 
truth. It will be perceived at a glance that the estoppel in this 
case applies to the insurance company, and not to the insured. 
The insured made no representation to the company, and the 
company parted with no money or other valuable thing on the 
faith of any false statement that he made. Nor did it do or 
omit to do anything on account of the insured putting away the 
policies without reading them. But, on the faith of the solemn 
assurance of the company’s agent that the policies insured him 
for 13 months, the insured parted with his money, and refrained 
from reading his policies and from taking out policies in other 
companies. Upon the faith of the truth of the agent’s repre- 
sentations, the insured rested confidently in the belief that he 
had made provision for his family in the event that he died at 
any time within 13 months from that date. The law upon the 
subject is well settled. The vital principle is that he who by 
his language or conduct leads another to do what he would not 
otherwise have done shall not subject such person to loss or 
injury by disappointing the expectations upon which he acted. 
Such a change of position is sternly forbidden. In involves 
fraud and falsehood, and the law abhors both: Dickerson vs. 
Colgrove, 100 U. S., 578, 580. It is said that the insured was 
guilty of culpable negligence in placing any reliance on the 
truth of the agent’s statement. But the law will not hear any 
man complain that another has too implicitly relied on the 
truth of things he has himself stated. He will not be heard to 
say :— 

“It is true, I misrepresented the facts to the insured, and by 
so doing induced him to pay for and accept, without reading, 
policies which insured him for a less period than that agreed 
upon. But he ought not to have trusted to my word. He 
ought to have known I was unworthy of belief.” 

The rule of the court obliterates all distinction between truth 
and falsehood in the dealings of men. It establishes the doc- 
trine that the law has no partiality for truth, and no prejudice 
against falsehood. It applauds and approves an end obtained 
by falsehood and fraud, as a high exhibition of business tact 
and skill, and reserves its censures for the innocent and trust- 
ing victim of the fraud, because, forsooth, he accepted as true 
the word of the man he was dealing with; and it permits the 
party who made the false representation to avail himself of 
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his own falsehood, to the prejudice of the man who trusted 
him. It makes confidence and bunco games respectable, and 
elevates the sharper who practices them to a plane of equality 
with honest and reputable business men. It is a rule at which 
all rascaldom will rejoice, and all honest and trustful men take 
alarm. It stimulates falsehood and deceit by the grant of im- 
punity, and destroys confidence among men. It converts writ- 
ten contracts, which were designed to prevent fraud, into the 
most powerful agencies for the perpetration and protection of 
fraud. In this case the insurance company, in effect, receives a 
reward of $5,000 for its falsehood and fraud, and a penalty of 
$5,000 is imposed upon the beneficiary named in the policy, be- 
cause the insured trusted in the truth of the company’s repre- 
sentations. 

It is undoubtedly true that a written contract is presumed to 
express the agreement of the parties, but this is not a conclu- 
sive presumption, and the exceptions to the rule are as well un- 
derstood and clearly defined as the rule itself. No writing, 
however solemn, can be made a vehicle for fraud, or convert a 
mistake into verity. The case at bar, upon the facts found, 
falls within the well-defined exception to the rule, as shown by 
all the authorities. No apology is made for demonstrating the 
truth of this assertion by somewhat extended quotations from 
controlling authorities. 

In Insurance Co. vs. Wilkinson (13 Wall., 222) the insured 
had signed and delivered to the insurance company an applica- 
tion for a life policy, in which the agent of the company had 
written down a false answer to a question which the insured 
had declined to answer. The insured, without knowing that 
the agent had written down an answer to this question, signed 
the application without reading it, and it was made the basis 
of the policy which was issued The company made the same 
contention in that case that the company makes in the case at 
bar; namely, that parol evidence could not be admitted to 
prove the facts, and that the insured was conclusively bound by 
the contents of his Written application. But the Supreme 
Court held that the act of the agent in writing down the answer 
was to be imputed to the company, and that it could not estop 
the insured from showing the facts by parol evidence by its own 
fraudulent act, though he had signed the application without 
reading it. In delivering the unanimous judgment of the court, 
Mr. Justice Miller said :— 
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“ Passing then to the second branch of the case: The de- 
fendant excepted to the introduction of oral testimony regard- 
ing the action of the agent, and to the instructions of the court 
on that subject, and assigns the ruling of the court as error, on 
the ground that it permitted the written contract to be con- 
tradicted and varied by parol testimony. The great value of 
the rule of evidence here invoked cannot be easily overesti- 
mated. As a means of protecting those who are honest, accu- 
rate, and prudent in making their contracts, against fraud and 
false swearing, against carelessness and inaccuracy, by furnish- 
ing evidence of what was intended by the parties, which can 
always be produced without fear of change or liability to mis- 
conception, the rule merits the eulogies it has received. But 
experience has shown that in reference to these very matters 
the rule is not perfect. The written instrument does not always 
represent the intention of both parties, and sometimes it fails 
to do so as to either; and, where this has been the result of 
accident or mistake or fraud, the principle has been long recog- 
nized that under proper circumstances, and in an appropriate 
proceeding, the instrument may be set aside or re-formed, as 
best suits the purposes of justice. A rule of evidence adopted 
by the courts as a protection against fraud and false swearing, 
would, as was said in regard to the analogous rule known as the 
‘Statute of Frauds,’ become the instrument of the very fraud it 
was intended to prevent, if there did not exist some authority 
to correct the universality of its application. * * * Itisin 
precisely such cases as this that courts of law in modern times 
have introduced the doctrine of equitable estoppels, or, as it is 
sometimes called, ‘ estoppels in pais.’ The principle is that, 
where one party has by his representations or his conduct in- 
duced the other party to a transaction to give him an advan- 
tage which it would be against equity and good conscience for 
him to assert, he would not, in a court of justice, be permitted 
to avail himself of that advantage. And, although the cases to 
which this principle is to be applied are not as well defined as 
could be wished, the general doctrine is well understood, and is 
applied by courts of law as well as equity where the technical 
advantage thus obtained is set up and relied on to defeat the 
ends of justice or establish a dishonest claim. It has been ap- 
plied to the precise class of cases of the one before us in numer- 
ous well-considered judgments by the courts of this country.” 
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In Insurance Co. vs. Hearne (20 Wall., 494) the terms of the 
policy were agreed upon by letter. The policy issued varied 
from the agreement. The insured accepted and retained it 
without reading it, and the company contended that, having 
done so, he was bound by its provisions, although they differed 
from the terms of the agreement; but the court said:— 

“The policy was intended to put the contract in a more full 
and formal shape. The assured was bound to read the letters 
of the company in reply to his own with care. It is to be pre- 
sumed he did so. He had a right to assume that the policy 
would accurately conform to the agreement thus made, and to 
rest confidently in that belief.” 

The company in that case seems not to have thought of the 
expedient of calling the policy, which varied from the terms of 
the agreement, a “counter proposition.” 

In Palmer vs. Insurance Co. (54 Conn., 488, 509, 510) the court 
say :— 

“But if the underwriter solicits a person to purchase of him 
indemnity against loss by fire; and if they unite in making a 
written contract of all the terms, conditions, and stipulations 
which are to become a part of, or in any way affect, the con- 
tract; and if the underwriter promises to make and sign a copy 
thereof, and deliver it, as the evidence of the terms of his un- 
dertaking; and if a material and variant condition is by mis- 
take inserted, and the variant contract is delivered, and the 
stipulated premium is received and retained;—the court will 
not hear the claim that he is entitled to the benefit of the vari- 
ant condition, when the other party had neither actual nor im- 
puted knowledge of the change. In his promise to make and 
deliver an accurate copy, there is justification before the law 
for the omission of the other party to examine the paper deliv- 
ered, and for his assumption that there is no designed variance. 
A man is not, for his pecuniary advantage, to impute it to an- 
other, as gross negligence, that the other trusted to his fidelity 
to a promise of that character. The rule of law that no per- 
son shall be permitted to deliver himself from contract obliga- 
tions by saying that he did not read what he signed or accepted 
is subject to this limitation; namely, that it is not to be ap- 
plied in behalf of any person who by word or act has induced 
the omission to read.” 

In Hay vs. Insurance Co. (77 N. Y., 235) Chief Justice Church, 
speaking for the Court of Appeals, said :— 
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“Tt was bad faith on the part of the defendant to change so 
radically the terms of the policy, and deliver it as a policy sim- 
ply renewing the old one, without notice of the change. A 
party whose duty it is to prepare a written contract, in pursu- 
ance of a previous agreement, and deliver it as in accordance 
therewith, commits a fraud which entitles the other party to 
relief, according to the circumstances presented. * * * 
Policies of fire insurance are rarely examined by the insured. 
The same degree of vigilance and critical examination would 
not be expected or demanded as in the case of some other in- 
struments. It is found that the plaintiff did not, in fact, ex- 
amine the policy until after the fire, when, for the first time, he 
was informed of the peculiar terms of the provision.” 

In Bidwell vs. Insurance Co. (16 N. Y., 266) the court said :— 

“ That the contract of insurance agreed to be made by the de- 
fendants was such in its terms as the plaintiffs have alleged 
in their complaint, has been found by the judge, and is con- 
clusive upon us. The fact on which the appellants rely—that 
the policy actually made out was in the plaintiff’s hands for a 
considerable time, and until after the loss had occurred—was 
a circumstance to be weighed by the judge, as bearing upon the 
truth of the plaintiffs’ allegation that the policy did not pursue 
the contract. It has undoubtedly been considered by the judge, 
and his judgment has been given, notwithstanding that circum- 
stance, in favor of the plaintiffs. There is no rule of law which 
fixes the period within which a man may discover that a writ- 
ing does not express the contract which he supposed it to con- 
tain, and which bars him of relief for delay in asserting his 
rights, short of the period fixed by the statute of limitations.” 

In Institution vs. Burdick (87 N. Y., 40) the Court of Appeals 
said :— 

“It has certainly never been announced as the law in this 
State that the mere omission to read or know the contents of a 
written instrument should bar any relief by way of a re-forma- 
tion of the instrument on account of mistake or fraud. It is 
the general rule that where a written instrument fails to con- 
form to the agreement between the parties, in consequence of 
the mutual mistake of the parties, however induced, or the mis- 
take of one party and fraud of the other, a court will re-form 
the instrument so as to make it conform to the actual agree- 
ment between the parties.” 
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The court then cites the case of Botsford vs. McLean (45. 
Barb., 478), where, in a transaction, one of the parties was to 
execute four notes, bearing interest. He executed and deliv- 
ered four notes, but only two of them bore interest. The payee, 
without reading the notes, accepted them and put them away. 
The court proceeds :— 

“The vendor, seeing that two of the notes were on interest, 
assumed that the other two were also on interest, and accepted 
the same, believing that all were properly drawn. The pur- 
chasers, knowing that two of the notes were so drawn as not to 
bear interest, purposely abstained from calling the vendor’s at- 
tention to the fact. It was held that there was a mistake on 
one side, and fraud upon the other, and that the two notes 
should be re-formed so as to conform to the actual agreement 
between the parties; and the decision was affirmed in this 
court in 1870. In that case there was a certain degree of negli- 
gence in not reading the two notes. It is said by the learned 
counsel for the plaintiff, in the argument before us, that there 
was artifice used in that case to induce the plaintiff to believe 
that the two notes were drawn with interest,—that artifice 
being in drawing and placing before the plaintiff the first two 
notes, payable with interest, by which the payee was thrown 
off his guard; but that circumstance was not the basis of that 
decision, and does not distinguish that case from this. There 
was nothing there to prevent the payee from reading the notes, 
and he had abundant opportunity to do so. If he had read 
them, the mistake and fraud would have been discovered. 
There was at most, in substance, the representation that the 
two notes were drawn with interest; and, if that was false, the 
means were at hand for its easy and ready detection. So in 
this case. Mrs. Burdick intrusted Martin to draw the deed, and 
he was bound to have it drawn so as to express the agreement 
between the parties; and, when he brought and delivered the 
deed to her, it was, in effect, a representation to her that the 
deed had been so drawn. She was not bound to assume that he 
might be practicing a fraud upon her or representing a false- 
hood, and she cannot be charged with negligence in believing _ 
confidently that he was acting in good faith and telling the 
truth. In omitting to read the deed, she was no more in fault 
than the plaintiff was, in the case above cited, in omitting to 
read the two notes. It is certainly not just that one who has 
perpetrated a fraud should be permitted to say to the party de- 
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frauded, when he demands relief, that he ought not to have 
trusted or believed him. * * * If the rule were otherwise, 
the unwary and confiding, who need the protection of the law 
the most, would be left a prey to the fraudulent and artful prac- 
tices of evil doers.” 

In Kister vs. Insurance Co. (128 Pa. St., 553) the Supreme 
Court of Pennsylvania say :— 

“ We cannot say that the law, in anticipation of a fraud upon 
the part of a company, imposed any absolute duty upon Kister 
to read his policy when he received it, although it would cer- 
tainly have been an act of prudence on his part to do so: In- 
surance Co. vs. Bruner, 23 Pa. St., 50; Insurance Co. vs. Wil- 
kinson, 18 Wall., 222. One thing is certain, however: The 
company cannot repudiate the fraud of its agent, and thus es- 
cape the obligations of a contract consummated thereby, 
merely because Kister accepted in good faith the act of the 
agent, without examination.” 

In Gristock vs. Insurance Co. (87 Mich., 428) the Supreme 
Court of Michigan say :— 

“ Plaintiff had a right to rely upon the assumption that his 
policy would be in accordance with the terms of his oral appli- 
cation. If the defendant desired to make it anything different, 
it should, in order to make it binding upon plaintiff, under the 
authorities in this State, have called his attention to those 
clauses which differed from the oral application.” 

In Strohn vs. Railway Co. (21 Wis., 562) the plaintiffs had a 
verbal agreement with the defendant railway company as to 
the terms of shipment of a quantity of freight. The freight was 
delivered to the railway company, and afterwards, upon de- 
mand, the company delivered to the plaintiffs bills of lading 
therefor. These bills of lading contained conditions of ship- 
ment inconsistent with the verbal agreement of the parties. 
The plaintiffs having received and retained these bills of lading 
without reading them or knowing their contents, the railway 
company insisted that they were bound by the conditions con- 
tained in the bills of lading, which had been received without 
objection. In answer to this contention, the court said:— 

“ Having previously entered into a special verbal agreement, 
he may rightfully assume, in the absence of notice to that effect, 
that it is embodied in the paper or receipt, or at least that the 
receipt contains nothing contrary to it. It is in the nature of a 


direct fraud or cheat for the company or its agents, after hav- 
VoL XXIX.—27. 
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ing entered into a verbal agreement, thus wrongfully to insert 
a contract of an entirely different character, and present it to 
the party without directing his attention expressly to it and 
procuring his assent. It is no answer for the company in such 
a case to say that the other party should have been more dili- 
gent and watchful, and should have detected the fraud. So 
long as he is ignorant of the new conditions, and does not as- 
sent to them the contract in writing is not consummated, and 
parol evidence may be received.” 

And to the same effect is Boorman vs. Express Co., 21 Wis., 
154. 

In McElroy vs. Assurance Co. (86 C. C. A., 615) the Circuit 
Court of Appeals for the Ninth circuit say:— 

“It would certainly have been an act of prudence on his part 
to read the entire policy, but his neglect to do so cannot excuse 
the company for the default of the agent in not writing the con- 
tract in accordance with the representations made by the in- 
sured. The insured had a right to rely upon the agent’s per- 
forming his duty of making the contract in conformity with the 
information given, and the agent’s failure to do so, whether 
the result of a mistake or of a deliberate fraud, cannot operate 
to the prejudice of the insured. The contract of insurance is 
pre-eminently one that should be characterized by the utmost 
good faith on both sides.” 

In Fitchner vs. Association (103 Iowa, 276) the Supreme 
Court of that State say :— 

* The insured ordinarily rely upon the agent to properly set 
out the facts in the applications, and Laub did as men usually 
do, in assuming that the defendant’s agent had done his duty: 
Stone vs. Insurance Co., 68 Lowa, 737; McComb vs. Insurance 
Co., 83 Iowa, 247. The mere failure of the assured to read his 
application, or the copy of it in the policy, does not establish 
negligence: Hagan vs. Insurance Co., 81 Iowa, 321; Donnelly 
vs. Insurance Co., 70 Iowa, 693; Boetcher vs. Insurance Co., 47 
Iowa, 253. Nor is the mere omission to read the policy negli- 
gence: Barnes vs. Insurance Co., 75 Iowa, 11; Jamison vs. In- 
surance Co., 85 Iowa, 229; Boetcher vs. Insurance Co., supra. 
Laub had no reason to suppose the policy and application were 
drawn differently than understood.” 

Citations to the effect of the foregoing might be multiplied 
indefinitely, but the excerpts quoted are enough to establish 
beyond all controversy that the doctrine of the majority is not 
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the law. No verbal dexterity can weaken or evade the over- 
whelming force of these decisions. They conclude the question. 
Not one case cited by the majority is an authority on the facts 
of this case. Even the decision of this court when this case 
was her on a bill to re-form the policy is not in point in this 
case, because some of the material facts found by the Circuit 
Court in this case, and which are conclusive upon this court 
now, were disputed and denied by this court in the equity case. 
In Insurance Co. vs. Norwood (16 C. C. A., 136) the question 
under discussion was decided by this court after full argument 
and consideration. The opinion in that case is exactly opposed 
to the opinion of the majority in this case, and yet the majority 
opinion nowhere refers to the Norwood Case. If the court in- 
tends to overrule the Norwood Case, it should have the courage 
and candor to say so. It is extremely unfair to the profession 
and the public for an appellate court to put forth two opinions, 
diametrically opposed to each other, without noticing the fact, 
and advising the profession which opinion they are to regard as 
the law of the court. The Norwood Case was cited and its doc- 
trine approved by the Circuit Court of Appeals for the Ninth 
circuit in McElroy vs. Assurance Co., supra, and also in the 
Sixth circuit in the case of Insurance Co. vs. Fischer, 34 C. C. 
A., 503. 

There is another ground upon which the case should be re- 
versed, and the plaintiff in error awarded a new trial. The de- 
fendant in error is a New York corporation. <A statute of that 
State in force at the time these policies were issued declares :— 

“ No Forfeiture of Policy without Notice. No life corpora- 
tion doing business in this State shall declare forfeited or 
lapsed any policy hereafter issued or renewed, and not issued 
upon the payment of monthly or weekly premiums, or unless 
the same is a term insurance contract for one year or less, nor 
shall any such policy be forfeited or lapsed by reason of non- 
payment, when due, of any premium, interest, or installment 
or any portion thereof, required by the terms of the policy to 
be paid, unless a written or printed notice stating the amount 
of such premium, interest, installment, or portion due there- 
of on such policy, the place where it should be paid, and the 
person to whom the same is payable, shall be duly addressed 
and mailed to the person whose life is insured, or the as- 
signee of the policy, if notice of the assignment has been 
given to the corporation, at his or her last known postoffice 
address, postage paid by the corporation, or by an officer 
therof, or person appointed by it to collect. such premium, 
at least fifteen, and not more than forty-five days prior to the 
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day when the same is payable. The notice shall also state 

that unless such premium, interest, installment or portion 

thereof, then due, shall be paid to the corporation, or to a 

duly-appointed agent or person authorized to collect such 

premium, by or before the day it falls due, the policy, and all 
payments thereon, will become forfeited and void, except as 
to the right to a surrender value, or paid-up policy, as in this 
chapter provided. If the payment demanded by such notice 
shall be made within the time limited therefor, it shall be 
taken to be in full compliance with the requirements of the 
policy in respect to the time of such payment; and no such 
policy shall in any case be forfeited or declared forfeited or 
lapsed until the expiration of thirty days after the mailing 
of such notice. The affidavit of any officer, clerk, or agent of 
the corporation, or of any one authorized to mail such notice, 
that the notice required by this section has been duly ad- 
dressed and mailed by the corporation issuing such policy, 
shall be presumptive evidence that such notice has been duly 

given.”—Laws 1892, c. 690, art. 2, § 92. 

In Baxter vs. Insurance Co. (119 N. Y., 454) the Court of Ap- 
peals of that State, speaking of this statute and its effect upon 
the policy of life insurance issued under it, said :— 

“This statute was part of the contract in question, and gov- 
erned the rights and liabilities of the parties in precisely the 
same way and to the same extent as if all its terms and condi- 
tions had been actually incorporated into the policy.” 

In that case the defendant was claiming a forfeiture of a 
policy for nonpayment of the premium when due. It was not 
shown by the insurance company that the notice required by 
this statute had been given. The court continues as follows :— 

“There was no proof given at the trial by either party to 
show whether this notice had been served or not. It is obvious 
that this statute, when imported into the contract, modified its 
conditions in very material respects. The duration and valid- 
ity of the policy are not then dependent upon the payment of 
the premium on the day named therein, but upon the payment 
within thirty days after the notice has been given. * * * The 
statute prescribes this notice as a necessary condition of forfeit- 
ure, and, unless it was served, the assured was not in default, 
because payment within thirty days after notice is to be taken 
as a full compliance with the conditions as to payment of the 
premiums. * * * Before defendant could raise any ques- 
tion in regard to the nonpayment of the August premium, it 
was necessary to show that it had complied with the statute by 
serving a notice, as this was essential in order to put the 
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insured in default, or to raise any point based on his omission 
to pay the last quarterly premium.” 

See, also, De Frece vs. Insurance Co., 1386 N. Y., 151; Phelan 
vs. Insurance Co., 113 N. Y., 147. 

In Griffith vs. Insurance Co., 101 Cal., 627; Johnson vs. In- 
surance Co. (Iowa); Insurance Co. vs. Dingley, 35 C. C. A., 245; 
Rosenplanter vs. Society, 37 C. C. A., 566;—the same statute is 
considered, and the interpretation given it by the New York 
courts adopted. 

The burden of proof to show that this notice was given rests 
upon the insurance company. It must show a strict compli- 
ance with the terms of the statute before it can assert a forfeit- 
ure. This is conceded by the defendant in error, and, in its 
answer claiming a forfeiture of the policies, it is alleged that 
notice was duly mailed to the insured at least 15 days, and not 
more than 45 days, before the premiums were due on the poli- 
cies, in the form required by the statute. But there is no find- 
ing of fact to support this allegation. The only finding of fact 
on the subject reads as follows:— 

“(10) That not later than November 17, 1894, notice was sent 
to Frank E. McMaster of the coming due of the premiums on 
the policies issued to him by the defendant company, in accord- 
ance with the requirements of the statutes of the State of New 
York.” 

It will be observed that there is a total failure to find the 
facts showing a compliance with the statute by the company. 
One requirement of the statute is that the notice shall be sent 
“at least fifteen, and not more than forty-five, days prior to the 
day when the same is payable.” The only finding on the sub- 
ject is “that not later than November 17, 1894, notice was sent.” 
But how much earlier than November 17, 1894, was it sent? It 
might have been sent the 1st of July, and this finding would be 
true. It is not upon such a finding that a court can declare a 
forfeiture. The rule is absolute and without an exception that 
the special findings of fact of the lower court must distinctly 
and specifically find every fact essential to support its judg- 
ment. Nothing can be supplied by intendment. The next 
clause of this finding; namely, that the “notice was sent to 
Frank E. McMaster of the coming due of the premiums on the 
policies issued to him by the defendant company in accordance 
with the requirements of the statute of the State of New York,” 
is fatally defective for the reason that it states a mere conclu- 
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sion of law, and finds no fact whatever. The contents of the 
notice are not given, and the notice is nowhere set out. It was 
the duty of the lower court either to make the notice a part of 
its finding, or set out its contents specifically, so that this court 
could determine whether it was “in accordance with the re- 
quirements of the statute of the State of New York.” Under 
the New York statutes the forfeiture of a policy for the non- 
payment of premiums does not depend, as we have seen, upon 
the nonpayment of the premiums according to the terms of the 
policy, but upon their nonpayment after the notice prescribed 
by the statute has been given. What that notice must contain 
to make it effectual will be seen by reference to the statute 
copied above, and its requirements need not be repeated here. 
See cases supra. The inadequacy of the finding on this point is 
forcibly illustrated by the facts disclosed in the record in the 
equity suit, now a part of the records of this court. A reference 
to that record discloses the fact that the notice which was given 
was fatally defective in at least two particulars: Rosenplanter 
vs. Society, 37 C. C. A., 566; Insurance Co. vs. Dingley, 35 C. C. 
A., 245. It is to be regretted that the majority of the court 
have deemed silence the best method of disposing of the ques- 
tion of the sufficiency of this finding. The judgment of the 
Circuit Court should be reversed, and the case remanded, with 
instructions to grant a new trial. 
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COURT OF APPEALS OF KENTUCKY. 


SUPREME COUNCIL CATHOLIC KNIGHTS 
OF AMERICA 


v8. 
WINTER’S ADMW’R.* 


The suspension of a member for nonpayment of assessments, pursuant to a by- 
law of the society, not only deprived him of the social advantages of the 
organization, but extinguished the rights of the beneticiaries under his 
benefit certificate, though there was no express provision for a forfeiture 
of benefits. 


Where the society has been accustomed to accept from a member without 
question payment of past-due assessments, and by its uniform course 
of dealing with him has induced him to believe that his failure to pay as- 
sessments when due will not work a forfeiture, it waives the right to claim 
a forfeiture on that ground. 


Though it was customary for the society, in addition to the announcement 
required by the by-laws to be made at the regular meeting 30 days before 
the maturity of each assessment, to give 30 days notice of the assessment 
through the mail, yet if the member actually received notice of the assess- 
ments, and when he realized the effect of what he said, voluntarily notified 
the lodge, through its secretary, that he would not pay them, or con- 
sent that they should be paid or assumed for him by another, and that he 
had determined to sever his connection with the order, there was a waiver 
of the 30-days’ notice through the mail, as the duty to give that notice 
rested only upon custom. 


Pryor, O’Neat & Pryor and Newton G. Roarrs, fur Appellant. 
Joun W. Barr, Jr., and Arex G. Barrert, Jr., for Appellee. 


BurnuaM, J. 

Appellee, as administrator with the will annexed of the es- 
tate of George Winter, sought in this action to recover a judg- 
ment upon a benefit certificate, and appellant sought to escape 
liability on the ground that prior to the death of Winter he had 
resigned his membership in the organization and had surren- 
dered all rights, claims, and demands growing out of the issu- 
ing of the certificate to him; and in the third paragraph of the 
answer it is alleged that, under the provisions of the policy 
sued on, the assured expressly agreed to pay all assessments, 
dues, and fines properly assessed against him according to the 
laws, rules, and regulations of the association, and that, in de- 
fault of doing so, he was liable to suspension as a member, and 
to lose all the benefits and rights belonging thereto; that prior 
to his death he had neglected and refused to pay certain dues 
and assessments properly demanded of him as a member of the 


*Decision rendered, March 17, 1900. From Southwestern Reporter. 
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organization, after personal notice and demand therefor, and, 
being in default, he was suspended by the organization from all 
membership or rights therein, and was so suspended at the 
time of his death. Appellee in his reply denied that decedent 
had given up his rights and privileges as a member of the or- 
ganization, or any benefit to be derived therefrom; and, in re- 
ply to the third paragraph of the answer, said that the defend- 
ant was estopped to plead the decedent’s suspension for failure 
to pay assessments promptly, because it had, by its agents, ex- 
pressly told him that prompt payment was unnecessary, and 
because it had allowed the decedent to believe that prompt 
payment was unnecessary by having repeatedly accepted pay- 
ments from him theretofore, long after the assessments were 
due. The trial before a jury resulted in a verdict and judg- 
ment for the appellee, under a peremptory instruction from the 
court based upon the theory that there was nothing in the char- 
ter, by-laws, certificate of membership, or contract of insurance 
which expressly provided that the suspension of a defaulting 
member by failure to pay dues and assessments should forfeit 
his right, or the right of his personal representatives or bene- 
ficiaries, to recover the amount of the policy, in the event of his 
death, and that, in the absence of such an express provision, 
the defense of forfeiture could not be relied on. 

Appellant is a mutual benefit or benevolent society, with its 
main office at Ft. Wayne, Ind., with a branch order in Louis- 
ville, Ky., of which decedent became a member at the time of 
its organization. Among other provisions of the policy issued 
to deceased is the following :— 

“The said assured expressly agrees to pay all assessments, 
dues, and fines assessed against him according to the laws, 
rules, and regulations of said supreme council which may 
now or hereafter govern the order.” 

Section 171 of the by-laws provides :— 

“Any branch failing to send assessments to the supreme 
treasurer within fifty-five days from date of notice shall be 
suspended by the supreme president. Any member who 
shall fail to pay such assessment as aforesaid shall be sus- 
pended from the branch by the acting president, and any 
branch allowing such delinquent to remain without suspend- 
ing him shall pay out of its general fund all assessments due 


from such member while he is permitted to remain in good 
standing.” 


And section 166 provides :— 





1900.] Sup.CouncilCatholic Knights of Am. vs. Winter s Adm’r. 425 


“Each member of this branch who has been suspended for 
nonpayment of dues, fines, or assessments, applying to be re- 
instated, must pay the full amount for which he is in arrears 
for dues, all assessments and fines charged at date of sus- 
pension, and all debts on deaths that occurred on each assess- 
ment prior to his reinstatement, and shall also furnish the 
branch an affidavit that he is in sound health and has had no 
ailment during his suspension. The said affidavit shall be 
forwarded to the supreme secretary, provided that he apply 
for reinstatement within thirty days after the date of sus- 
pension, and pay a fine of $1.00, which fine shall be placed in 
the general fund of the order. After the expiration of thirty, 
and within ninety, days, any member who has been sus- 
pended shall have the right to apply for reinstatement, and 
must pay the full amount for which he is in arrears for dues, 
all assessments and fines due at the date of suspension, and 
all debts on deaths that occurred prior to reinstatement, and 
shall furnish the branch the medical examiner’s certificate, 
as prescribed for persons on original application.” 

And section 167 provides :— 

“After the expiration of ninety days, any member who has 
been suspended shall have the right to apply for admission 
as a new member on complying with all the regulations of 
the order governing applications.” 

And section 170 provides that :— 

“When an assessment is due, a notice shall be sent by the 
secretary of the supreme lodge to the recording secretary of 
the branch of the order, and it is made the duty of each 
recording secretary to read the notice of the assessment at 
the next meeting of the branch, which shall be the official 
call for the assessment, and each member shall pay the 
amount of his assessment at the second meeting thereafter, 
when the branch meets semi-monthly, and at the fourth meet- 
ing thereafter, when the branch meetings are held weekly.” 
There is no contradiction in the evidence that, pursuant to 

the rules and by-laws of the association, a call was made by the 
supreme council for assessments numbered 536 and 537, and 
that notice was sent to all the branches on the 16th day of 
June, 1896, notifying them that these assessments would be due 
on July 20, 1896, and that the secretary of the branch read this 
notice to the lodge. The evidence is also uncontradicted that 
the decedent failed to pay these assessments, and that on the 
night of July 20th, when the assessments became due, when the 
name of decedent was called, Mr. Hill, the secretary of the 
order, stated to the branch lodge that he had given decedent 


the usual 30 days’ notice of the call, and had seen him in per- 
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son and notified him that the assessments would be due on the 
night of July 20th, and that decedent had informed him that he 
did not intend to pay these assessments, and desired to termi- 
nate his connection with the order, at the same time paying to 
him his dues under assessments 534 and 535, which became due 
on the 6th of July, and which had been carried for him by the 
secretary as an accommodation, and that after this statement 
from the secretary decedent was, on motion, suspended for non- 
payment of calls 536 and 537. It may also be taken as an ad- 
mitted fact that decedent had been repeatedly permitted to pay 
his assessments after they were due, previous to this time,— 
sometimes upon the guaranty of the secretary of the branch 
lodge, and sometimes upon the guaranty made by the lodge 
itself. 

The first question to be considered is the effect which the 
order of suspension made by the lodge had upon the rights of 
deceased under his contracts of insurance. It is insisted by 
appellee that the only effect of the suspension was to deprive 
the deceased of his social privileges of the order, and that it did 
not affect his right to recover on the policy sued on, for the rea- 
son that the contract did not, in express terms, provide for a 
forfeiture thereunder, and this is the view taken by the trial 
judge in his peremptory instruction to the jury; while appel- 
Jant contends that the suspension for nonpayment of dues was 
in itself tantamount to a forfeiture, and deprived deceased, not 
only of his social privileges, but of all right and benefit under 
his contract of insurance. By its articles of incorporation, ap- 
pellant was empowered to make, establish, and put in execu- 
tion such by-laws, ordinances, and regulations as were neces- 
sary for the organization, government, and management of its 
affairs, and, pursuant to this power, section 171 of its by-laws, 
supra, was adopted, as was section 166, providing how a sus- 
pended member could be reinstated, and the time in which ap- 
plication should be made. As a member of the organization, 
decedent is charged with the knowledge of these by-laws, and, 
besides, it appears from the proof that he was warned by the 
secretary that the effect of a failure to provide for the payment 
of the assessments at the date of maturity would result in his 
suspension. We are of opinion that, under these by-laws of 
the association, the suspension of a member, properly made, 
necessarily operates, not only to deprive him of the social ad- 
vantages connected with the organization, but to extinguish 
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his right, or the rights of his beneficiaries, to recover under his 
certificate of membership. Under any other construction, a 
member might ignore or refuse to pay his dues to the associa- 
tion indefinitely, and yet at his death his heirs at law, or the 
beneficiaries of the policy, could maintain an action on the 
policy of insurance; thus putting it in the power of defaulting 
members to absolutely destroy the organization, and defeat the 
benevolent purpose for which it was created. 

The plea of estoppel relied on in the reply presents a much 
more difficult question. The case of Insurance Co. vs. Unsell 
(144 U. S., 439, 12 Sup. Ct., 671, 36 L. Ed., 496) was a suit 
against a life insurance company whose policy provided for the 
payment of premiums at stated times, and, further, that “ the 
holder agrees and accepts the same upon the express condition 
that if either the monthly dues,” ete., “are not paid to said 
company on the day due, then this certificate shall be null and 
void and of no effect, and no person shall be entitled to dam- 
ages or the recovery of any moneys paid for protection while 
the certificate was in force;” and it was held that “the com- 
pany may nevertheless, by its whole course of dealing with the 
assured, and by accepting payments of overdue sums without 
inquiry as to his health, give him a right to believe that the 
question of his health would not be considered, and that the 
company would be willing to take his money shortly after it 
had become due without inquiry as to his health, and such a 
course of dealing may amount to a waiver of the conditions of 
forfeiture.” And in the case of Insurance Co. vs. Eggleston (96 
U.S., 572, 577, 24 L. Ed., 841, 843) Mr. Justice Bradley, speak- 
ing for the court, said: ‘Courts are always prompt to seize 
hold of any circumstances that indicate an election to waive a 
forfeiture, or any agreement to do so on which the party has 
relied and acted. Any agreement, declaration,-or course of 
action, on the part of an insurance company, which leads a 
party insured honestly to believe that, by conforming thereto, 
a forfeiture of his policy will not be incurred, followed by due 
conformity on his part, will and ought to estop the company 
from insisting upon the forfeiture, though it might be claimed 
under the express letter of the contract. The company is 
thereby estopped from enforcing the forfeiture.” The same 
doctrine was announced by this court in the case of Association 
vs. Jones (84 Ky., 110), and this seems to be the generally recog- 
nized law on this question. 
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The secretary of the branch lodge testified that on July 16th 
he received from Winter assessments 534 and 535, which were 
due on July 6th, and that the branch had frequently carried 
assessments for him after their maturity, previous to that time, 
without any order of suspension. Mike Winter, the son of the 
deceased, testified that he had frequently paid assessments for 
his father long after the maturity thereof, and that on one oc- 
casion these assessments amounted to as much as $10 or $15, 
and must have covered 8 or 10 assessments. The secretary of 
the branch lodge also testified that it was a rule to give mem- 
bers 30 days’ notice of an assessment. The postal card on 
which the notice was sent as to assessments numbered 536 and 
537, which were due on the 20th day of July, although dated 
June 15th, shows that it was not actually mailed until June 
28th. Therefore, the deceased did not, in this instance, have 
the full benefit of the 30 days allowed by the rules prevailing in 
the branch order in which to make this payment. The secre- 
tary, however, testifies that in his interview with deceased on 
July 16th, at the time he paid assessments 534 and 535, he 
(deceased) notified him that he would not pay the assessments 
due on the 20th of July, and that he did not want anybody else 
to pay them for him; that he desired to sever his connection 
with the organization, and that, upon being urged by him to 
reconsider his determination, he wound up the interview with 
these words: ‘I have told you that I wanted my name struck 
off the list, and if you pay the assessments you will have the 
loss;” that this conversation took place in the store of Mr. Hub- 
buch, where he was employed, and that Mr. Hubbuch was pres- 
ent, and heard the conversation. When Mr. Hubbuch was in- 
troduced as a witness, he testified that deceased informed Hill 
that he did not want to pay his assessments any longer, but 
that he had heard him make the same remark frequently be- 
fore, when under the influence of liquor, and that he continued 
to pay after that; that he was intoxicated at the time of the 
last interview with Hill, and that he did not attach any im- 

portance to his remarks about not paying; and we think he fails 
in many important particulars to fully corroborate the state- 
ments made by the secretary. 

It is evident that the insured did not have the usual and cus- 
tomary 30 days’ notice through the mail before assessments 
536 and 537 fell due at the regular meeting of the branch lodge 
on the night of the 20th of July, as the postal card which com- 
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municated the notice was not actually deposited in the mail 
until the 28th of June, and, under the prevailing custom of the 
lodge, the deceased had a right to rely upon this notice 
through the mail, as well as the announcement made at the 
regular meeting 30 days before the maturity of each assess- 
ment; and the action of the lodge in suspending him from fel- 
lowship, ete., by reason of this notice, was unauthorized. But 
it must be remembered that this notice through the mail, in ad- 
dition to the regular notice provided for by the by-laws of the 
association, was only a custom; and if, as a matter of fact, de- 
ceased actually received notice of the maturity of these assess- 
ments, and voluntarily notified the branch lodge, through its 
secretary, that he would not pay them, or consent that they 
should be paid or assumed for him by another, and that he had 
determined to sever his connection with the order at a time 
when he realized the effect of what he said upon his rights 
under his contract, it was a waiver of the customary 30 days’ 
notice through the mail, as the latter notice was not a part of 
his contract of insurance, and was not given pursuant to any 
by-law of the association, but rested solely upon a habit which 
had grown into a custom; and the testimony on this vital point 
is sufficiently conflicting to have authorized the submission of 
this question to the jury. For reasons indicated herein, the 
judgment is reversed, and cause remanded for a new trial con- 
sistent with this opinion. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CIRCUIT. 


MUTUAL LIFE INS. CO. or NEw YorK ) 
v8. 


DINGLEY.* 


A United States court is bound to take cognizance of a State statute requir- 
ing notice in order to forfeit for nonpayment of premium, whether pleaded 
or not, and a failure to refer to such statute in the allegation will not be 
ground for reversal of a judgment sustaining a demurrer to an answer de- 
nying the payment of premiums and performance of the contract as alleged. 


The application, which was part of the policy, recited that it was made sub- 
ject to the statutes of New York and the charter of the company, which 
was domiciled there. The policy was issued and the premiums were pay- 
able in that State, but the insured was a resident of another State where 
the application was signed and the policy delivered. 


Held, That the contract was governed by the laws of New York. 


Held, That an alleged oral agreement that the policies were lapsed for non- 
payment of premium could not defeat the statute requiring notice as a 
prerequisite of forfeiture. 


Epwarp Lyman Suort, Joun B. Auten, R. C. Srrupwick, Struve, 
Auten, Hugues & McMicken, and Srrupwick & Perers, for Plain- 
tiff on Error. 

Harotp Preston, E. M. Carr, and L. C. Gitman, for Defendant 
in Error. 

Giupert, C. J. (after stating the case). 

It is contended that after the demurrer to the affirmative mat- 
ter alleged in the answer was sustained there still remained in 
the answer a denial of one of the essential averments of the 
complaint,—a denial of the allegation that the insured had per- 
formed the conditions of the contracts. It was a denial in 
general terms that the insured or the plaintiff duly or at all 
performed all or any of the conditions in said policies on their 
part. Whether this general denial, standing by itself, and un- 
aided by the further averments of the answer, would be suffi- 
cient to put in issue the allegation of the complaint, it is un- 
necessary to decide. It was coupled with a specific averment 
of the particulars wherein the insurance company claimed that 
the insured had failed to perform the terms of the contracts. 
When the defendant in an action thus makes specific the items 
wherein he contends that the plaintiff has failed to perform, he 





* Decision rendered, Feb. 5, 1900, 
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must in his proof be held to the particular matter so pleaded, 
and will not be permitted to avail himself of a general denial 
for the purpose of proving that the plaintiff has failed in some 
other particular not named: Philip Schneider Brewing Co. vs. 
American Ice-Mach. Co., 23 C. C. A., 89; Kahnweiler vs. Insur- 
ance Co., 14 C. C. A., 485; Preston vs. Roberts, 12 Bush, 570, 
o82. The general allegation of performance on the part of the 
plaintiff, as the same was set forth in the complaint, is per- 
mitted under the Washington Code. “In pleading the per- 
formance of conditions precedent in a contract, it shall not be 
necessary to state the facts showing such performance, but it 
may be stated, generally, that the party duly performed all the 
conditions on his part; and, if such allegation be controverted, 
the party pleading shall be bound to establish on the trial the 
facts showing such performance:” Section 4934, 2 Ballinger’s 
Ann. Codes & St. As the insurance company in its denial 
specified wherein it alleged that the insured had failed to per- 
form, and those matters so alleged were found by the court in- 
sufficient to raise an issue, there remained nothing in the an- 
swer whereby the averment of the complaint was put in issue. 

It is contended that the judgment of the Circuit Court should 
be reversed, because it is rendered, not upon the cause of 
action alleged in the complaint, but upon one not alleged, and 
which differs essentially therefrom. It is said that the cause of 
action set up in the complaint as to each of the policies sued 
upon, is based strictly and solely upon the rights created by 
the execution and delivery of the policies, coupled with the 
averment that the insured had performed all the conditions 
thereof; but that the judgment is rendered, not upon the facts 
so pleaded, but upon a liability created by a statute of the 
State of New York,—a statute which was not alluded to in the 
pleadings, and not declared upon in the complaint, as the 
source of the defendant’s liability,—and that by virtue of that 
statute the policies were held to be subsisting contracts, in the 
face of the admission in the pleadings that the insured never 
did perform the conditions of the contracts of insurance, but, 
on the contrary, made default in the payment of premiums 
which were essential conditions to their subsistence, and for 
which default the policies, according to their terms, became 
lapsed. It is argued that in so giving effect to the statute of 
New York, and so rendering judgment, the court made an un- 
warranted departure from the causes of action pleaded in the 
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complaint. To sustain this contention, the plaintiff in error 
cites Railway Co. vs. Wyler (158 U. S., 285), a case in which 
Wyler commenced an action in the State Court of Missouri to 
recover for personal injury suffered while working for the rail- 
way company in Kansas, alleging that the injury occurred 
through the company’s negligence in employing a fellow-ser- 
vant who was known to be incompetent. A Kansas statute in 
force at that time made every railway company liable for in- 
jury done an employee in consequence of the negligence of such 
fellow-servant. The case was removed to the Circuit Court of 
the United States for the Western district of Missouri, and 
there an amended petition was filed changing the cause of 
action, alleging the negligence of the plaintiff’s fellow-servant, 
and charging that the railway company was liable therefor by 
virtue of the provisions of the Kansas statute. To the 
amended petition the railway company pleaded the statute of 
limitations of Missouri. The court decided that the amended 
petition set up a different cause of action from that alleged in 
the original petition, and that the commencement of the new 
action was to be regarded as dating from the filing of the 
amended petition. The points which distinguish that case 
from the case before the court are apparent. The present case 
was begun in a court of the United States,—a court which 
takes judicial notice of all the statutes of the several States of 
the Union: Gormley vs. Bunyan, 188 U. 8., 623; Hanley vs. 
Donohue, 110 U. 8., 1; Bank vs. McGraw, 8 C. C. A., 420. The 
complaint sets forth causes of action based upon contracts of 
insurance. It alleges the execution of the contracts, the deliv- 
ery of the policies to the insured, and the performance by the 
insured of the conditions thereof. The insurance company 
made no denial of these allegations, except to deny in general 
terms that the insured had performed the conditions of the 
contracts. The insurance company then proceeded to set up in 
its answer its affirmative defenses, one of which was the failure 
of the insured to pay subsequent premiums which fell due. It 
alleged that thereby, under the terms of the policies, the con- 
tracts of insurance lapsed and became forfeited. To these de- 
fenses the defendant in error demurred. The question for the 
court to determine was whether or not facts were stated which 
were sufficient to constitute a defense. To the facts so alleged 
in the answer the court was required to apply the law, which de- 
termined the question of their sufficiency, and it was imma- 
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terial whether or not the statute of New York was pleaded by 
either party, since, as we have seen, the court was bound to 
take judicial notice of it. The statute (Laws N. Y., 1892, c. 690, 
§ 92) provided as follows :— 


“No Forfeiture of Policy Without Notice. No life insur- 
ance corporation doing business in this State shall declare 
forfeited or lapsed any policy hereafter issued or renewed, 
and not issued upon the payment of monthly or weekly pre- 
miums, or unless the same is a term insurance contract for 
one year or less, nor shall any such policy be forfeited or 
lapsed by reason of nonpayment, when due, of any premium, 
interest, or installment or any portion thereof, required by 
the terms of the policy to be paid, unless a written or printed 
notice stating the amount of such premium, interest, install- 
ment, or portion thereof due on such policy, the place where it 
should be paid, and the person to whom the same is payable, 
shall be duly addressed and mailed to the person whose life 
is insured, or the assignee of the policy, if notice of the as- 
signment has been given to the corporation, at his or her last 
known postoffice address, postage paid by the corporation, or 
by an officer thereof, or person appointed by it to collect such 
premium, at least fifteen, and not more than forty-five days 
prior to the day when the same is payable. The notice shall 
also state that unless such premium, interest, installment, or 
portion thereof, then due, shall be paid to the corporation, or 
to a duly-appointed agent or person authorized to collect such 
premium, by or before the day when it falls due, the policy, 
and all payments thereon, will become forfeited and void, ex- 
cept as to the right to a surrender value, or paid-up policy, as 
in this chapter provided. If the payment demanded by such 
notice shall be made within the time limited therefor, it shall 
be taken to be in full compliance with the requiremnts of the 
policy in respect to the time of such payment; and no such 
policy shall in any case be forfeited or declared forfeited or 
lapsed until the expiration of thirty days after the mailing of 
such notice. The affidavit of any officer, clerk, or agent of 
the corporation, or of anyone authorized to mail such notice, 
that the notice required by this section has been duly ad- 
dressed and mailed by the corporation issuing such policy, 
shall be presumptive evidence that such notice has been duly 
given.” 

It will be seen from the terms of the statute that the insur- 
ance company could declare the contracts of insurance for- 
feited for nonpayment of premiums only by giving the notice 
therein specified. This was an essential ingredient of the de- 
fense which it attempted to make. There was no allegation in 
the answer that the notice had been given. Measured by the 


statute, the facts pleaded were insufficient to constitute a de- 
VoL. XXIX.—28. 
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fense, and the court so decided. The demurrer being sustained, 
there was no answer to the complaint. The case stood with all 
the allegations of the complaint admitted to be true, and upon 
such admission the court properly entered judgment. No ques- 
tion of departure is presented. The complaint was not 
amended. No change was made in the cause of action. The 
judgment was rendered upon the facts, which were set forth in 
the complaint. The defendant in error declared upon a lia- 
bility created by contract and alleged performance of the terms 
of the contract. Upon that declaration, uncontroverted, as it 
was, by the insurance company, the judgment was rendered. 
He did not allege one cause of action, and sustain his complaint 
by evidence of a different cause of action. The case was de- 
cided upon the pleadings,—upon the untraversed allegations of 
the complaint. It was no answer to the case made in the com- 
plaint to say that the insured had failed to pay premiums, and 
that thereby his policies were forfeited; for the law attached 
no such result to that default. 

The plaintiff in error contends that the contracts were made 
and entered into in the State of Washington, and for that rea- 
son are not subject to the provisions of the New York statute. 
It is true that the insured resided in the State of Washington, 
and there made application for his insurance, but the applica- 
tions recited that they were made “ subject to the charter of the 
company and the laws of the State of New York.” The appli- 
cations were sent to the office of the company at New York, and 
there were approved, and there the policies were made out and 
executed. The policies were then sent to the company’s agent at 
Seattle, where they were delivered to the insured upon the pay- 
ment of the premiums. Each policy provides in terms, as well 
as do the applications, that the application is a part of the 
policy, and of the contract of insurance. Each policy also re- 
cites that it is payable at the city of New York upon acceptance 
there of satisfactory proofs of death, that the annual premiums 
are to be paid there, and that the policy is executed there. The 
company inserted in the policies a waiver in terms of the ser- 
vice of any notice of the due date of premiums required by 
statute. That reference must have been to the New York stat- 
ute, for there was no Washington statute applicable. It is 
clear that the State of New York was the place of performance 
of the contracts, and that by the laws of that State the con- 
tracts are governed: Society vs. Nixon, 26 C. C. A., 620; Same 
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vs. Trimble, 27 C. C. A., 404; Coghlan vs. Railroad Co., 142 U. 
S., 101; Hall vs. Cordell, 142 U. 8., 116; London Assur. Co. vs. 
Companhia De Moagens De Barreiro, 167 U. 8S. 149. 

It is contended that the court erred in sustaining the demur- 
rer to the affirmative matter of the answer, which alleged that 
the insured informed the insurance company that he recognized 
that the contracts of insurance were lapsed, and that he re- 
fused to continue his policies, and that it was then mutually 
agreed between the contracting parties that the policies were 
lapsed and terminated. It is not asserted that the contracts 
of insurance were declared forfeited by an instrument under 
seal, or that any consideration passed to the insured for the 
cancellation thereof. The matters so pleaded evidently rested 
in parol. Such oral statements could be of no more binding 
effect than the express waiver which was contained in the poli- 
cies. We have already decided that the parties to an insur- 
ance contract cannot be permitted by parol agreement to annul 
the express provisions of the statute (Society vs. Trimble, 
supra; Same vs. Nixon, supra); and further consideration only 
confirms our conviction of the correctness of that view. In the 
Nixon Case it was said :— 

“The statute of New York prescribes the condition upon 
which a policy may be forfeited for the nonpayment of a pre- 
mium. The statute is mandatory, and controls the contract. 
Its provisions are not subject to be set aside or waived either 
by the company or the assured, or by both together.” 

Nor can any ground of equitable estoppel arise from the de- 
fault of the assured in the payment of premiums or any of the 
facts set forth in the answer. It is not shown that the relation 
of either party to the contracts was changed, or that the insur- 
ance company did or refrained from doing any act to its injury 
in reliance upon such paro! statement of the insured. 

It is contended, further, that the New York statute is limited 
in its application to business done in the State of New York, 
and applies only to policies issued and delivered in that State 
to the citizens thereof. The language of the statute is broader 
than this. It reads: “ No life insurance company doing busi- 
ness in the State of New York shall have power,” etc. The 
company was a New York company, doing business in that 
State, and comes within the precise words of the statute. If it 
had been the intention to restrict the benefits and protection of 
the statute to the citizens and residents of the State of New 
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York, it is reasonable to presume that that intention would 
have been expressed. It must have been known to the law- 
makers that certain of the life insurance companies of New 
York were doing an extensive insurance business with residents 
of other States. The language of the statute extends to all busi- 
ness done by such companies. Its very terms precludea narrow 
construction: Hebb vs. Insurance Co., 188 Pa. St., 174; Asso- 
ciation vs. Musser, 120 Pa. St., 384; Association vs. Ficklin, 74 
Md., 172; Insurance Co. vs. Fields (Tex. Civ. App.). 

We find no error for which the judgment should be reversed. 
It is accordingly affirmed. 


+++ 


SUPREME COURT OF SOUTH CAROLINA. 


NORRIS 
vs. 
HARTFORD FIRE INS. CO. ET At.* 


The defense was foreclosure proceedings begun without the knowledge of 
the company. 

Held, That under the statute of South Carolina, making the party taking 
applications, collecting premiums or examining losses the acting agent 
of a foreign company, the knowledge of such proceedings by the agent 
receiving the applications and the premiums and notifying of the loss, 
is the knowledge of the company, and a waiver. 

The insured is entitled to show such waiver, though not specifically pleaded. 

Where there is evidence that such agent examined the ruins of the fire, it is 
not error to charge that one examining the loss on behalf of the company 
is its agent within the statute. 

A charge that notice to an agent of the facts forfeiting a policy is notice to 
the insurer is not error. 

Where there had been an adjuster to view the premises, and blank proofs of 
loss had been given, though no adjustment had been made, it was not 
error to charge that an agent aiding in adjusting the loss after knowledge 
of forfeiture is evidence to be considered as to waiver of forfeiture. 

A charge that where the company has the right to cancel on five days’ notice 
and fails to cancel either before or after the fire this may be considered as 
evidence of waiver, by the jury, is not error. 


Kine & Spavipine and Parker & Greene, for Appellant. 
M. P. De Brunt and F. B. Gary, for Respondent Norris. 
Graypon & Graypon, for Respondent Agnes L. Lawing. 


Pops, A. J. 
When this action was before this court on appeal great care 
was attempted to confine our judgment to the only matter 
which was then before the court; viz., a demurrer to the de- 
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fense set up in the answer of the Hartford Fire Insurance Com- 
pany that the policy issued by the defendant to the plaintiff 
was rendered void by reason of the fact that, with the knowl- 
edge of the plaintiff, Mrs. Agnes L. Lawing had, on the 13th 
day of August, 1896, commenced an action to foreclose a mort- 
gage she had upon the house which defendant had insured 
when the fire occurred on the 26th September, 1896. Judge 
Klugh sustained the demurrer. We held that the defendant 
insurance company had the right, in its answer, to set up the 
stipulation that the commencement of any suit to foreclose a 
mortgage on the house should work a forfeiture of the policy, 
but we were very careful at the same time to say: “We wish to 
be clearly understood. We are passing upon the demurrer. We 
are not passing upon any defense or defenses, if such exist, 
which the plaintiff may have to this stipulation (viz., the for- 
feiture of the policy) in the contract of the parties.” So, when 
the action went back to the Circuit Court for a new trial, which 
was had before his honor, Judge Ernest Gary, and a jury, at 
the fall term, 1899, of the Court of Common Pleas for Abbeville 
County, the defendant was allowed the benefit of the defense; 
but in the reply thereto the plaintiff set up a waiver of any for- 
feiture by the defendant insurance company. All the several 
contentions set up in the appeal are over the competency of the 
testimony relied upon by the plaintiff to show such waiver, the 
rulings of the circuit judge as to such testimony, his refusal of 
a nonsuit at the close of all the testimony, his charge to the 
jury, and his refusal of a new trial. The jury gave the plaintiff 
a verdict for the full amount claimed. The grounds of appeal 
are as follows, taken up in their order :— 
Exceptions. 

“(1) Because his honor erred in overruling the objection by 
the appellant to the eighth interrogatory propounded to Mrs. 
Julia E. Norris in her testimony de bene esse, when the same 
shows that it relates to a compromise settlement, such ques- 
tion being on that account incompetent, and against the public 
policy.” 

The circuit judge regarded this testimony as inadmissible. 
It is true, at first he was inclined to allow the testimony to be 
offered, but finally declined to do so. There was a part of the 
testimony of the witness, Mrs. Norris, in answer to the eighth 
interrogatory which the defendant was willing should be re- 
ceived. But so much of it as related to the proposition for a 
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compromise was incompetent, and so the circuit judge held. 
This exception, therefore, must be overruled. 

(2) Because his honor erred in ruling the appellant could 
not offer in evidence the letter of Goldsmith, dated November 
23, 1896, unless it also offered in evidence letters relating to the 
proofs of loss from Thos. Egleston, general agent; the said 
letter being offered to show that at that date the claim of 
plaintiff was disputed, and that there had been no waiver of 
the forfeiture pleaded, when the said letter did not refer to any 
other letter whatsoever.” 

Soon after fire has destroyed the dwelling house which had 
been insured by the defendant, the adjuster of this company, 
Mr. Goldsmith, after inspecting the ruins of said dwelling 
house, left Cokesbury, 8. C., and went to Abbeyville C. H., 8S. 
C., where he sought De Bruhl & Lycres, as the attorneys of 
Mrs. Julia E. Norris, who, at his request, took the policy of 
plaintiff from their safe, and showed it to Mr. Goldsmith, 
whereupon Mr. Goldsmith put his finger upon the words in the 
policy providing a forfeiture of the same in case a suit to fore- 
close a mortgage on the insured property should be commenced 
while the policy was pending, and declared to said attorneys 
that such forfeiture would be the defense of the insurance com- 
pany to any claim which might be set up by the plaintiff under 
said policy. Letters were written by these attorneys, touch- 
ing said policy, to the agents of said defendant insurance com- 
pany, and letters were written to said attorneys of plaintiff by 
the agents of said insurance company. It was proper, we 
think, that all of this correspondence should go to the jury, if 
any went. This exception is overruled. 

“(3) Because his honor erred in allowing the witness, C. L. 
Smith, to testify in reply, over the objection of appellant, to a 
conversation with Judge Lyon about the foreclosure proceed- 
ings in the Lawing against Norris case, it having been shown 
that he was only a soliciting agent for the appellant, without 
power to issue policies, and, therefore, without power to waive 
the condition of the policy pleaded as a forfeiture by the appel- 
lant; and because the information about such foreclosure pro- 
ceedings was not given to him as agent for the company, but 
individually, and in a casual way; and, further, because such 
information was not given by Mrs. Norris, nor by any one rep- 
resenting her for that purpose, the same had been given with- 
out any intention to notify the appellant to assert its rights, 
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and without intention to protect Mrs. Norris from the forfeit- 
ure pleaded. 

(4) Because his honor erred in not excluding the testimony 
of C. L. Smith in reply as to conversation with Judge Lyon 
concerning the foreclosure proceedings, upon the motion of Mr. 
King, it having been proven by the plaintiff’s testimony in 
chief that he was a mere soliciting agent for appellant, and, so 
far as the Norris policy was concerned, no agent at all, the 
policy having been delivered, the premium paid, and his full 
duties as agent having been discharged long before the con- 
versation referred to. 

“(5) Because his honor was in error in ruling upon appel- 
lant’s objection to the testimony of C. L. Smith in reply as to 
the conversation with Judge Lyon about the Lawing against 
Norris suit, that: *The statute makes him an agent of the com- 
pany. He delivers the policy ,and collects and transmits the 
premium. And I hold that he is an agent, and I think that his 
evidence is competent, —the said ruling being to the effect that 
said Smith was an agent with power to waive the stipulations 
of the policy, whereas it is submitted that the statute referred 
to by his honor only makes him an agent for the company for 
the acts which he is authorized to do, and the acts incidental to 
such authority; the said statute having been intended to meet 
clauses in certain policies providing that persons soliciting in- 
surance, delivering policies, adjusting losses, etc., are the 
agents of the insured, and not of the insurer in the perform- 
ance of those acts. 

(6) Because his honor should have held that under the proof 
of the case C. L. Smith was the agent of the company only for 
the acts which he was authorized to do, or which were inci- 
dental to such authority; and should have held that, having 
performed all his duties with respect to the Norris policy, he 
was no longer the agent of the company, so far as her policy 
was concerned, and should have, on these accounts, excluded 
the testimony as to the conversation with Judge Lyon as to the 
foreclosure proceedings in Lawing against Norris. 

“(7) Because his honor erred in allowing J. Fuller Lyon to 
testify in reply as to meeting and talking with C. L. Smith 
about foreclosure proceedings, it having been proven that C. L. 
Smith was no longer the agent of the appellant, so far as the 
Norris policy was concerned, and that he was without au- 
thority to waive the conditions of the policy pleaded as a for- 
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feiture; and, further, because the testimony of witness shows 
that the. information was not given to Smith as agent of appel- 
lant, but in a casual way, as to any other individual, and the 
same was not given by any one representing Mrs. Norris for 
that purpose.” 

The plaintiff sought to bring notice of the commencement 
and pending of the suit to foreclose the Lawing mortgage 
about the 16th of August, 1896,—more than five weeks prior to 
the fire which destroyed the house. Hence the offer of the tes- 
timony of Smith so as to show what one of the attorneys of 
Mrs. Norris told said Smith, while he was the agent of the de- 
fendant insurance company, about the 16th August, 1896, 
about the foreclosure suit. Was the said Smith only a solicit- 
ing agent for insurance for the defendant insurance company? 
It certainly was in evidence that Smith, although he took ap- 
plications for insurance, did not countersign policies. This 
was done by Edgerton in Atlanta, Ga. But it is also in evi- 
dence that Smith, as said agent for the defendant, did receive 
the premiums for said defendant from the plaintiff, and did de- 
liver his policy, which facts tended to enlarge his powers of 
agency. It was also in proof that he notified the insurance 
company of the destruction of the insured building by fire 
about the 26th of September, 1896, and also that when the ad- 
juster came to Cokesbury, Smith was with such adjuster when 
he inspected the ruins. It is also true that under section 1481 
of the Revised Statutes of this State, it is provided :-— 

“Any person who solicits insurance in behalf of an insur- 
ance company not organized under or incorporated by the 
laws of this State, or who takes or transmits other than for 
himself any application for insurance or any policy of insur- 
ance to or from any such company, or who advertises or 
otherwise gives notice that he will receive or transmit the 
same, or who shall receive or deliver a policy of insurance of 
any such company, or who shall examine or inspect any risk, 
or receive, collect or transmit any premiums of insurance, or 
make or forward diagram of any building or buildings, or do 
or perform any other act or thing in the making or consum- 
mating of any contract of insurance for or with any such in- 
surance company other than for himself, or who shall examine 
{nto or adjust or aid in adjusting any loss for or in behalf of 
any such insurance company, whether any such acts shall 
be done at the instance or request or by the employment of 
such insurance company, shall be held to be acting as the 


agent of the company for which the act is is done or the risk 
taken.” 
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This testimony of Smith, which was objected to related to 
communications made to him by an agent of the plaintiff, and 
was properly admitted as competent testimony to be consid- 
ered by the jury. We do not know who was better prepared to 
state what statement was made to Smith than Smith himself. 
If his lips had been closed while the witness Lyon was allowed 
to speak of those matters, it would have been an injustice to 
the insurance company. 

We cannot agree with the appellant that Smith was only a 
soliciting agent for his insurance company touching its con- 
tract with Mrs. Norris. While it is true he had delivered the 
policy to Mrs. Norris, the defendant insurance company admits 
that, he was still its agent during the existence of the contract 
of the insurance company with the plaintiff. It only contends 
that Smith was not its agent as far as Mrs. Norris is concerned. 
But we are not prepared to take such subtle view of the matter 
of agency. These corporations act through agents. There is 
nothing in the policy issued by this insurance company which 
names any agent, as such, who can bind the company. This 
insurance company must remember that its contracts made 
within our State limits under our statute are taken with sec- 
tion 1481 hereinbefore quoted as a part of such contracts, and 
that this section 1481 does not, in its use of the word “agent,” 
place any limitations upon his powers, so as to deprive any one 
who deals with such agent with respect to a contract of 
insurance made by such a one with the agent’s insurance 
company, as to the principal, of the right to impute knowl- 
edge of such agent as the knowledge of the principal: Akers 
vs. Rowan (33 8. C., 472) in no way conflicts with these views, 
for the decision of the court on that point clearly and directly 
confined its ruling to the contrary to the exception which exists 
when the knowledge of agent is acquired in a confidential way. 
Thus, in the case thus cited, Col. Sloan, as the attorney and as 
a director of the Central Bank, who had knowledge of the fact 
that one Robbins, who was a debtor to such bank was being 
sued by his creditors, and that this knowledge of Col. Sloan 
was acquired as the attorney of said Robbins, was held to pos- 
sess this knowledge as acquired so as not to affect the bank 
with his knowledge. In the case quoted in Akers vs. Rowan, 
supra (The Distilled Spirits, 11 Wall., at page 367), Mr. Justice 
Bradley said: “The general rule that a principal is bound by 
the knowledge of his agent is based upon the principle of law 
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that it is the agent’s duty to communicate to his principal the 
knowledge which he has respecting the subject-matter of nego- 
tiation, and the presumption that he will perform that duty. 
When it is not the agent’s duty to communicate such knowl- 
edge when it would be unlawful for him to do so,—as, for ex- 
ample, when it has been acquired confidentially as an attorney 
for a former client in a prior transaction,—the reason of the 
rule ceases, and in such a case an agent would not be expected 
to do that which would involve the betrayal of professional con- 
fidence, and his principal ought not to be bound by his agent’s 
secret and confidential information.” The case of Graham vs. 
Insurance Co. (48 8. C., 224) shows how the knowledge of a 
clerk in the office of an insurance company is imputable to such 
company. If it was the duty of Smith to inform the insurance 
company of the fire which had destroyed the dwelling house in- 
sured, might not the agent, Smith, be expected to convey to the 
insurance company knowledge he had acquired as to the breach 
of a condition of the policy which would be a forfeiture of the 
policy? So we must overrule exceptions 3, 4, 5, and 6. 

So far as the seventh exception is concerned, it is covered by 
our remarks in disposing of the exceptions just overruled, and 
it is overruled. 

“(&) Because his honor erred, in passing upon the testimony 
of J. Fuller Lyon in reply, in holding that C. L. Smith was the 
agent of the appellant under the statute law of this State, such 
ruling being to the effect that he was an agent generally, with 
the power to waive the conditions of the policy pleaded as a 
forfeiture, when he should have held that he was the agent of 
the appellant, as contradistinguished from plaintiff, and for 
acts incidental to such authority.” 

As to the eighth exception, it must be overruled, for it was 
clearly the duty of the circuit judge to construe the statute in 
question. He did tell the jury what the effect of the provisions 
of that section (1481) were; but we do not construe the remarks 
of his honor on this point to indicate the view that Smith was a 
general agent, for he left it to the jury to decide what kind of 
an agent, if any, Smith was. He had no right to decide that 
Smith was only the agent for the insurance company, as con- 
tradistinguished from an agent for Mrs. Julia Norris. The 
statute in question does not sustain the appellant’s view. This 
exception is overruled. 





1900. Norris vs. Hartford Fire Ins. Co. et al. 443 


“(9) Because his honor erred when passing upon appellant’s 
motion for a nonsuit.” 

The rule is well settled by a long line of cases that, when 
there is testimony relating to this issue between the parties, 
the case should go to the jury. We have examined the testi- 
mony here adduced, and we are obliged to admit that there is 
competent testimony bearing upon the issues made up by the 
pleadings, and hence, it would be improper to have granted the 
appellant’s motion for a nonsuit. It follows, therefore, that 
this exception must be overruled. 

“(10) Because his honor erred in refusing the nonsuit, in rul- 
ing that it was for the jury to say whether Smith had the au- 
thority to waive the forfeiture pleaded, when he should have 
held, from the testimony adduced by plaintiff, that Smith was 
the agent for appellant only to receive applications, deliver poli- 
cies, and collect premiums, all of which had been long since done 
in this case, and it should have been ruled that, so far as the 
Norris policy was concerned, Smith was no longer the agent 
for appellant, and should have held that he had no authority to 
waive the forfeiture pleaded, and, therefore, should have 
granted the motion for a nonsuit. 

(11) Because his honor erred in not holding that all the tes- 
timony, both for the plaintiff and the defendant, shows that at 
the time of the fire the policy had been forfeited, and should 
have held that there was no competent testimony to go to the 
jury on the question of waiver, and on that account erred in 
not granting the nonsuit. 

“(12) Because his honor erred in refusing appellant’s motion 
for a nonsuit, the whole testimony, both for the plaintff and de- 
fendant, showing the occurrence of acts constituting a forfeit- 
ure, and there being no competent evidence to go to the jury 
of a waiver of such forfeiture.” 

Since the case of Kingman vs. Insurance Co. (8. C.), which 
was intended to lay down the law relating to the right to offer 
testimony going to show a waiver of the stipulation for the for- 
feiture of a policy of insurance because of certain conditions in 
the policy, it is no longer a question as to plaintiff’s right to 
offer such testimony after defendant’s proof of such forfeiture, 
without having pleaded such waiver. Mr. Justice Jones, in dis- 
cussing the matter of forfeiture and proof of waiver, says: “A 
forfeiture does not make a policy of insurance void ipso facto. 
It is voidable at the option of the insurer. Furthermore, if for- 
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feiture is a matter of defense, as the cases cited establish, then, 
under section 174 of the Code, such defense, not constituting a 
counterclaim, and being a matter in avoidance, need not be re- 
plied to by plaintiff, unless required so to do by the court, on 
defendant’s motion: Davis vs. Schmidt, 22 8. C., 128. Then, 
in reason, evidence of waiver or estoppel ought to be allowed 
in reply to evidence to show forfeiture; for to show one estop- 
ped to assert forfeiture for nonperformance is, in effect, to 
show performance.” The circuit judge, in passing upon the 
question of nonsuit, was bound to refuse such motion, if any 
competent testimony had been offered to show waiver of for- 
feiture. We have already held that appellant’s objections to 
some of this testimony, being incompetent, were not tenable. 
Such being the case, there was competent testimony on the sub- 
ject of waiver. These exceptions as to nonsuit are overruled. 

(13) Because his honor erred in charging plaintiff’s first re- 
quest to charge, which is as follows: ‘Any person who ex- 
amines into or adjusts, or aids in adjusting any loss for or on 
behalf of any insurance company not organized under or in- 
corporated by the laws of this State is the agent of the com- 
pany for which the act is done;’ the said charge, in the light of 
the rulings already made by his honor upon the statute, being 
to the effect that such person is an agent generally, when the 
manifest intention of the statute is to declare the person so act- 
ing as agent the agent of the insurer, as contradistinguished 
from the insured, but only for the acts done by authority or 
acts incidental to such authority.” 

The circuit judge merely declared the law in this connection 
as it is set out in section 1481 of our Revised Statutes, and, as 
we cannot see how the declaration of sound law is to be made 
unsound by reason of something that has already occurred in 
the management of the case, this exception is overruled. 

We will next consider the fourteenth exception, as follows: 
“(14) Because his honor erred in charging plaintiff’s second re- 
quest, with the modifications, as follows: ‘Notice to the agent 
is notice to the principal for whom he is acting, while acting in 
the scope of his agency;’ the said charge, in the light of his 
previous rulings on the subject of agency under the statute, 
leading the jury to suppose that knowledge to an agent such 
as Smith would be imputable to the appellant.” 

The question to be considered by us is, is this declaration of 
law sound? Unquestionably it is sound. The soundness of a 
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proposition of law, when a request is made to charge the same, 
must be tested by its conformity to the law itself. “ Sufficient 
unto the day is the evil thereof.” This exception is overruled. 

(15) Because his honor erred in charging the jury, under 
plaintiff’s third request to charge, as follows: ‘When an agent 
of an insurance company, after the knowledge of a forfeiture, 
aids in adjusting the loss, that fact is evidence which the jury 
may consider in determining the question of an intention to 
waive the forfeiture,—the said charge being (a) not responsive 
to the facts of the case, in that there had been no adjustment of 
the loss, and no evidence before the jury upon which said 
charge could be predicated; (b) in being an opinion upon the 
facts adduced in the case, and a charge with respect to matter 
of fact, and in confiict with section 26, art. 4, of the Constitu- 
tion of South Carolina.” 

All competent evidence may be considered by the jury. 
What weight the jury will give it is another question, but not 
for a judge in a case on the law side of the court. There had 
been an adjuster to view the premises covered by the insurance. 
A blank had been furnished, upon which proofs of loss were to 

be made. It was no opinion upon the facts, except to rule the 
evidence competent. 

(16) Because his honor erred in charging the plaintiff’s 
fourth request to charge, as follows: ‘When an insurance 
company, with knowledge of the forfeiture of a policy, sends 
an agent to adjust the loss, or does any other act which recog- 
nizes the validity of the policy, it is evidence which the jury 
may consider in determining.’ ” 

Nor is it any charge upon the facts for the circuit judge to 
say it is evidence that the jury may consider. Of course, if the 
lestimony was admitted as competent testimony, the jury were 
bound to consider it. There was some such evidence in the 
case. As to its weight, that was a question for the jury. The 
exception is overruled. 

(17) Because his honor charged plaintiff’s fifth request to 
charge, as follows: ‘Under the terms of this policy in this 
case the insurance company had the right to cancel the policy 
upon five days’ notice to the insured. When an insurance com- 
pany has a right to cancel a policy, and fails to cancel it, and 
return the unearned premium, either before or after the fire, 
the jury may consider that as evidence of intention to waive 
the forfeiture,—(a) the charge tending to lead the jury te be- 
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lieve that five days’ notice of intention to cancel a policy was 
necessary under the forfeiture pleaded, whereas the policy 
became void upon the happening of certain conditions, and 
without any notice; and (b) because the appellant, under the 
terms of the policy, was not required to return any part of the 
premium until the policy was surrendered for cancellation, and, 
therefore, it was not a circumstance to be considered, in pass- 
ing upon the question of waiver, that such premium had not 
been returned; and (c) because such charge is a charge in re- 
spect to matters of fact, and an expression of an opinion upon 
the facts, in that his honor says, ‘The jury may consider that 
as evidence of intention to waive,’ ete., being in conflict with 
section 26, art. 4, of the Constitution of South Carolina; (d) be- 
cause there was no evidence upon which such charge could be 
predicated.” 

The circuit judge was required by law to construe the 
printed policy. He but announced the terms of the policy as 
quoted. It was the jury’s right to draw their own inferences. 
“(a)” is not sustained by the facts; ‘“(b)” would have no effect, 
for no money as part of unearned premium was returned, or 
offered to be returned; “(c)” and “(d)” are not sustained by the 
“case.” Let the exception be overruled. 

(18) Because his honor erred in refusing the motion for:a 
new trial in the case, it being submitted that the whole testi- 
mony shows that the policy had been forfeited at the time of 
the fire, and there being no competent evidence to support a 
waiver, and, therfore, no competent evidence to support the 
verdict rendered in the case by the jury.” 

This exception has already been passed upon. It is the judg- 
ment of this court that the judgment of the Circuit Court be 
affirmed. 

McIver, C. J. 

I dissent, but cannot spare the time now necessary to write 

out my reasons. 
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Where a contract of indemnity is made part of the answer, a failure to fully 
set it out in the plea is cured. 


A bank was indemnified by contract against fraudulent acts of the cashier. 
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Held, That it was not necessary to set out all the conditions of the contract ; 
and application where its execution and renewal and substantial features, fe 
together with the fraudulent acts and notice thereof, were embodied in am 
the complaint. Breaches ‘of contract must be specifically pleaded if Wa 
relied on. Fs 







Held, That an answer alleging that the renewal was induced by false repre- 
sentations that the accounts of the cashier had been examined and found 
correct, is a plea in bar. 

Held, That the company must set out and allege such breach in the terms of 

the application where they exist, as will relieve it of liability. 
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Dovatas, J. 

This is an action brought upon a penal bond given by the de- 
fendant, the Fidelity & Deposit Company to secure the plaintiff 
against all loss from any fraudulent acts of its codefendant, 
Mehegan, as cashier of said plaintiff bank. This bond, which 
seems to have been modeled after some form of insurance 
policy, is extremely complicated, and is based upon an applica- 
tion containing a large number of questions and sub-questions. 
There appear to be 23 sections in the bond, and 31 questions in 
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the application. All the answers are made “ conditions prece- a 
dent.” The complaint alleged the execution of the bond and a 
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its renewal, and set out the several alleged fraudulent acts of 
the defendant Mehegan, upon which it relied. It further al- 
leged: ‘(18) That immediately upon ascertaining the several 
fraudulent acts of the said James G. Mehegan, cashier as afore- 
said, the plaintiff bank notified the defendant company there- ay 
of, and permitted the agent of said defendant to examine the 
books of said bank, and furnished said defendant with proof of 
said loss more than three months before the bringing of this 2 
action.” After demurrer overruled, the defendant company on 
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448 Supreme Court of North Carolina. [ May, 


answered in part as follows: “(5) That, in answer to allega- 
tion 5 of the complaint, the defendant admits that there was a 
bond of indemnity executed by the defendant and said Mehe- 
gan, the defendant executing the same as the surety of the said 
Mehegan, upon the date mentioned and for the amount named, 
but the defendant denies that the terms and conditions of said 
bond are properly, correctly, and truly alleged; that a copy of 
the contract of suretyship entered into by the defendant with 
the plaintiff, and a copy of the notice of the expiration, state- 
ment by bank, and renewal receipt are hereto attached, and 
asked to be taken as a part of this answer. (6) That allegation 
6 of the complaint is admitted; but the defendant, further an- 
swering same, says and alleges that said contract and agree- 
ment was entered into and based upon the following statement 
and representations; to wit, those set out in the attached 
papers set out in the preceding paragraph hereof, which said 
statement, at the time it was made; to wit, December 15, 1896, 
was incorrect and untrue, and by reason of the incorrect and 
untrue statements contained therein the defendant was in- 
duced to execute and deliver to the plaintiff the said renewal 
receipt, and the defendant submits that it is not liable on ac- 
count thereof.” The further defense of defendant company 
alleges: ‘(2) That by the terms, conditions, and covenants of 
said contracts of suretyship, the plaintiff assumed, obligated, 
and contracted to do and perform certain obligations therein 
named, the carrying out and performance of which by the said 
plaintiff was necessary to make said contract valid and bind- 
ing upon the defendant, and to entitle the plaintiff to bring and 
maintain this action; that the said plaintiff has neglected and 
failed to perform and carry out its obligations as aforesaid, and 
therefore, is not entitled to recover in this action. (8) That the 
plaintiff has failed to set out and allege that it has in all 
respects complied with and performed its part of the contract 
made with the defendant, as it was its duty to have so done, 
and the defendant submits that the plaintiff is not entitled to 
maintain and prosecute this action. (4) That the said plaintiff 
has failed and neglected to carry out and perform its part of 
said contract, thereby causing and doing a wrong in the prem- 
ises, and thereby discharging the defendant from liability on 
account of said contract.” 

The court below made the following order: “In this cause, 
it appearing to the court from an inspection of the pleadings 
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and the record in the cause that the trial of the pleas in bar 
raised by the pleadings and other issues of fact herein will in- 
volve the examination and taking of a long account, it is 
ordered that the trial of issues of fact and of law be referred to 
C. F. Warren, referee, pursuant to the provisions of sub-section 
1 of section 42 of the Code. The defendant resisted the motion, 
contending that the cause was not referable.” In this we 
think there was error. The answers of the defendants, which 
were substantially to the same effect, raised pleas in bar, 
which, if found in their favor, would put an end to the action, 
and render a reference entirely unnecessary. Until such pleas 
are decided, a compulsory reference cannot properly be ordered. 
If the plaintiff has no right to recover at all, it makes no differ- 
ence what amount he might be entitled to recover if he had a 
cause of action: Railroad Co. vs. Morrison, 82 N. C., 141, 143; 
Cox vs. Cox, 84 N. C., 141; Neal vs. Becknell, 85 N. C., 299; 
Commissioners of Wake vs. Raleigh, 88 N. C., 120; Smith vs. 
City of Goldsboro, 121 N. C., 350, and cases therein cited. 

In the argument before us the counsel for defendant company 
insisted that the complaint did not state facts sufficient to con- 
stitute a cause of action, inasmuch as it did not set out in full 
the contract of suretyship, and did not specifically allege that 
the plaintiff had performed each and all of the conditions and 
stipulations on which the contract was based. However, the 
plaintiff may have been in fault in not setting out in full the 
contract of suretyship, it is cured by the pleading of the de- 
fendants, who have themselves made it a part of their answers. 
We think, therefore, that the complaint does state a sufficient 
cause of action. The object of the contract was to secure the 
plaintiff against the fraudulent acts of its cashier. The com- 
plaint alleges the execution of the bond, and its renewal, and 
sets out their substantial features, the alleged fraudulent acts 
of the cashier, and notice to the defendant company. These 
tacts, being proved, would have made out the plaintiff’s case. 
Nothing else appearing, the plaintiff would have been entitled 
to recover, and, if the defendant company relied upon breaches 
of the contract on the part of the plaintiff to defeat a recovery, 
it should have specifically pleaded them. The burden of prov- 
ing them would have rested upon the defendant. To require 
the plaintiff to set out each and all of the 50 conditions and 
stipulations in the bond and application, and then to prove 


affirmatively that he had performed each one of them, would 
VoL, XXIX.—29. 
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practically defeat any recovery, and would amount to a denial 
of justice. Many of them are mere statements of fact, while 
some of them are agreements between the co-obligors, and do 
not concern the plaintiff. One of these conditions is as fol- 
lows :— 

“And, lastly, should the employee become a defaulter, and 
seek refuge in any foreign country, he hereby agrees to the 
enforcement against him of the laws of such country as they 
are now or may be hereafter enacted relative to the commis- 
sion of injuries or offenses against «n employer resident in 
such country.” 

How an agreement between private parties can affect the 
criminal laws of a foreign couniry we fail to comprehend, and 
we are glad the question is not before us. We allude to it only 
to show the complicated nature of the conditions injected into 
bonds of indemnity, which often tend to defeat the primary 
cebject of the contract. The old bond of indemnity was a sim- 
ple instrument, which could be easily comprehended and 
promptly enforced. If these new forms of contract are to take 
its place, we hope they will preserve some of its simplicity and 
efficiency. This is a matter of great importance, as surety com- 
panies are now allowed to make the bonds cf trustees, guard- 
ians, administrators, and all other fiduciaries; and we would 
much regret to see the rights of orphan children, as well as 
other helpless beneficiaries, depend, not upon the substantial 
merits of their case, but upon a multitude of technicalities in 
an instrument to which they were not parties. 

In the case at bar the defendant company has failed to 
specify in its answer the breaches of contract by the plaintiff 
upon which it relies, except in one instance, and that not very 
distinctly, but we think sufficiently so to admit of proof. It 
appears to us that section 6 of the answer means to allege that 
the defendant company was induced to renew the bond upon 
the written statement of the plaintiff bank that the books and 
accounts of the defendant Mehegan had been examined, and 
found correct in every respect, and that all moneys handled by 
him had been accounted for, and to further allege that this 
statement was false. These allegations amounted to a plea in 
bar, which the defendant had a right to have passed upon be- 
fore a reference could be made. 

These surety companies are in the nature of insurance com- 
panies, and, in fact, many of them do an insurance business of 
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one kind or another. The application before us suggests muta- 
tis mutandis, that of an insurance policy. It may, therefore, 
be well to see what this court has said with regard to such ap- 
plications. In Bobbitt vs. Insurance Co. (66 N. C., 70) it was 
said, in what appearsto have been really a dictum, that the 
application must be set out in the complaint, and, being in the 
nature of a condition precedent, must be proved by the plaintiff. 
This rule was distinctly overruled in Britt vs. Insurance Co. 
(105 N. C., 175), where the court says: ‘“ The application is by 
the agreement made a part of the contract, but it contains only 
stipulations which bind the assured. It is in possession of the 
defendant, and, if there is a breach of any of its terms which 
will release the defendant company from its obligation, it is for 
the defendant to set out such obligation, and aver the breach 
or breaches thereof on which it relies.” In that case the point 
is fully and ably discussed, with numerous citations. While 
the further point is not professedly decided, upon whom rests 
the burden of proof, we think it is inferentially settled by the 
universal rule that whoever is required to allege a fact is also 
required to prove it. The plea of the statute of limitations is 
an exception to the rule more apparent than real, because it is 
negative in its character. There the plaintiff is required to 
prove that the transaction alleged by him occurred within the 
time limited by statute, as otherwise he would have no legal 
remedy. The order of reference must be set aside, and the case 
first heard upon the plea in bar. Error. 





Supreme Court of South Carolina. 


SUPREME COURT OF SOUTH CAROLINA. 


CAVE 
vs. 
HOME INS. CO. or NEw York.* 


Where the policy was countersigned by the agents who indorsed a change of 
the party to whom loss was payable, the question of their authority to 
consent to other insurance and to a change of ownership, waiving by 
parol the policy stipulations, was for the jury. 


The statute provided that the policy should not be written for more than the 
insurable value to be agreed on by the parties, that other insurance was 
to be deemed contributing, and if in excess of the value the loss was to 
be apportioned. The value in case of the defendant was fixed at $1,000 
and the insurance was for $600. There was other insurance of $1,100 on 
an agreed value of $1,700. 


Held, That as to the policy in suit this was an excess of value, and the policy 
should be prorated with such other insurance on the basis of $1,000 of 
value. 


Held, That the loss to be borne by the defendant was six-seventeenths of 
$1,000, where the loss was in excess of that figure. 


Rost. Aupricu, for Appellant. 
BeELLInGER, Townsend & O’Baynon, for Respondent. 
Pops, J. 

On the 7th day of November, 1896, one E. W. Vogel procured 
the defendant to issue a policy of insurance for $600, to pro- 
tect his two-story, wooden building, in the town of Barnwell, 
S. C., for which he paid the usual premium. The term of the 
policy was for one year. By the stipulation of the policy, loss 
under it was to be paid to Mrs. Emma Camp, as mortgagee. 
On the day of February, 1897, the mortgagee, Mrs. Camp, 
for value, assigned her note and mortgage to William M. Cave, 
who at once notified defendant’s agents at Barnwell of such 
assignment of said mortgage to him, whereupon said agents in- 
dorsed in writing upon said policy that loss, if any, under said 
policy, should be payable to the said William M. Cave. On the 
17th of February, 1897, the Old Dominion Fire Association of 
Alexandria, Va., also issued a policy of insurance upon said 
building for $500, for one year. On the 20th March, 1897, the 
Liverpool & London & Globe Insurance Company also issued a 
policy of insurance on said building for $600; but this policy 
was taken in the name of Mrs. A. H. Vogel, the said E. W. 
Vogel having sold, and by deed conveyed, the said house and 


* Decision rendered, April 13, 1900. 
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lot to the said Mrs. Vogel, his wife. Under the policy issued 
by defendant, which is on the printed New York standard form, 
in accordance with provisions of the act of the General Assem- 
bly of this State, the value of the buildings insured was fixed 
at $1,000; and the insured and insurer agreed to fix the total 
amount of insurance to be carried on the insured building, in- 
cluding this policy, at $600. On the policy issued by the Old 
Dominion Fire Insurance Association no reference was made 
to the requirements of the act of 1896. But on the policy issued 
by the Liverpool & London & Globe Insurance Company, in ac- 
cordance with the provisions of said act of 1896, the insurer and 
insured agreed that the actual value of the building insured 
was $3,000, and also agreed to fix the total amount of insurance 
to be carried on the insured building, including the policy 
issued by the Liverpool & London & Globe Company, at $1,700, 
and, by indorsement upon the policy by an agent of the defend- 
ant, that the defendant had any knowledge of, or waived its 
right to object to, the sale of the building by E. H. Vogel to his 
wife, Mrs. E. H. Vogel, or that it consented that the insured 
should increase by one or more policies the insurance carried on 
said building. The building insured was burned on the 

day of October, 1897. When the plaintiff brought suit against 
the Home Insurance Company of New York, as the only de- 
fendant, to recover the $600, with interest thereon from the 
15th March, 1898, at 7 per cent, the said defendant answered, 
denying any liability under its policy, because it alleged that no 
indorsement in writing on the said policy showed its consent to 
the change of ownership from E. H Vogel to his wife, or its con- 
sent to the increase of the insurance by another or more poli- 
cies of insurance upon said building. To this position by the 
defendant the plaintiff, by its testimony, showed that the attor- 
ney for Mrs. Vogel and of the plaintiff informed the firm of 
Calhoun, Butler & Co., as agents of the defendant, of said sale 
by Mr. Vogel to his wife, and also that the plaintiff informed 
said agents the increased insurance would be taken, to which 
no objection was made, but consent was given. The agents de- 
nied that Mr. O’Bannon, as attorney, had ever informed them 
of such change of ownership, and also denied that the plaintiff 
had asked them if Mr. O’Bannon had informed them of such 
change of ownership of the building insured, and that they ad- 
mitted to the plaintiff that Mr. O’Bannon had so informed 
them. Such agents also denied that the plaintiff had told them 
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at the time or afterwards of the increase in the insurance, and 
that they agreed thereto. These were issues of fact, which were 
solved by the jury in favor of the plaintiff. When the circuit 
judge submitted his views of the law to the jury, he calmly and 
clearly pointed out to them that it was their duty, under the 
testimony, to determine what kind of an agency for the defend- 
ant the firm of Calhoun, Butler & Co. were; that if the scope of 
such agency permitted such firm of Calhoun, Butler & Co. to 
waive the stipulations of the policy issued by the defendant, by 
consenting to a change of ownership of the building while such 
policy continued, or an increase in the amount of insurance on 
the building, by writing on the policy of insurance such waiver, 
then such agents could waive such change in ownership, and of 
the increase of insurance on the building, by parol. The jury 
had testimony of this character before them, as to the agency of 
the firm of Calhoun, Butler & Co., for the defendant: First, a 
notice in the policy itself, signed by the president, and counter- 
signed by the secretary, of the defendant company, that “ this 
policy shall not be valid until countersigned by the duly-author- 
ized agent of the company at Barnwell court house, 8S. C.,” and 
that the firm of Calhoun, Butler & Co. were such agents; sec- 
ond, that Calhoun, Butler & Co., as such agents, actually in- 
dorsed in writing on said policy issued to the plaintiff a change 
of the person to whom the loss, if any such, should be paid, and 
that William M. Cave, the said assignee of the mortgage, saw 
said firm of Calhoun, Butler & Co., as such agents, so indorse 
such change on the policy; third, that the policies issued for 
the defendant by said firm of Calhoun, Butler & Co., were de- 
nominated not only as policies issued by “ Barnwell 8S. C., 
agency of the Home Insurance Company of New York,’—but 
that such policies were numbered according to the policies 
issued by such firm, and that the policy issued to the plaintiff 
was numbered 399, thus manifesting the scope of such agency. 
The jury found that such agency was invested with full power 
to waive stipulations, in writing, and also by parol. The cir- 
cuit judge was careful, throughout his charge, to limit the 
power of the agency to the scope of such agency as created by 
the defendant itself. The circuit judge followed faithfully the 
decisions of this court in Wilson vs. Assurance Co. (51 S. C., 
540, 29S. E., 245), quoting the exact language used by this court 
at pages 547, 548, 51S. C., and pages 247, 248, 29S. E. We do 
not care to comment to any extent upon the act of an agent who 
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has been clothed by his principal with full power to represent 
his principal in the matter of issuing policies of insurance, in- 
dorsing changes in writing upon such policies, and also waiving 
certain stipulations orally, and not in writing. We must always 
remember that a policy of insurance is nothing but a contract, for 
a valuable consideration, to hold the insured harmless from the 
effect of the fire during a stipulated period of time on a certain 
piece of property by the insurer. When these contracts are 
made by corporations, they must, of necessity, act through 
agents. When agents are clothed with sufficient power by the 
corporation, they can do anything within the scope of their 
agency, and thereby bind the principal, who is the insurer. 

The verdict of the jury was io favor of the plaintiff, for $643.- 
16. But we fear that the circuit judge was in error when he de- 
clined to grant a new trial, or a new trial nisi, because the jury 
failed to carry out his direction that the defendant was only 
entitled to pay to the plaintiff his “* pro rata share of the plain- 
tiff’s policy, as ascertained by taking into consideration all of 
the cumulative insurance.” He had charged the jury in the 
exact language of the act of the General Assembly of this 
State, entitled “An act to regulate the issue of policies by fire 
insurance companies and associ:itions:” 22 St. at Large, p. 113. 
It was an admitted fact that ‘hese policies of insurance were 
outstanding when fire destroyed the building insured. The 
amount of insurance and the value of the building were ex- 
pressed in the policies issued by each of the three companies. 
There was not a suggestion or question of a mistake in the 
amount of the actual value or amount of insurance. Both 
were expressed in the policies. It was the duty of the circuit 
judge to construe this act of the General Assembly, as well as 


contracts for insurance. Its text is as follows:— 





“An act to regulate the issue of policies by fire insurance 
companies and associations. 

“Secton 1. Be it enacted by the General Assembly of the 
State of South Carolina, that hereafter no fire insurance com- 
pany, or individuals writing fire insurance policies, doing 
business in this State shall issue policies for more than the 
value to be stated in the policy amount of the value of the 
property to be insured, the amount of insurance to be fixed 
by insurer and insured at or before the time of issuing said 
policies, and in case of total loss by fire the insured shall be 
entitled to recover the full amount of insurance and a pro- 
portionate emount in case of partial loss: provided, two or 












































456 Supreme Court of South Carolina. [ May, 


more policies written upon the same property shall be 
deemed and held contributive insurance; and if the aggre- 
gate sum of all such insurance exceed the insurable value of 
the property as agreed by the insurer and the insured, in the 
event of a total or partial loss, each company shall be liable 
for its pro rata share of said insurance. 
“Sec. 2. That no statement in the application for insur- 
ance shall be held to prevent a recovery before a jury on said 
policy in case of partial or total loss: provided, after the ex- 
piration of sixty days the insurer shall be estopped to deny 
the truth of the statement in the application for insurance 
which was adopted except for fraud in making their applica- 
tion for insurance. 
“Sec. 3. Nothing in this act shall be held to apply to insur- 
ance on chattel or personal property. 
“Approved the twenty-eighth day of February, A. D. 1896.” 
By this act insurance companies are limited to writing poli- 
cies for not more than the value of the property, which value 
is to be placed in the policy—the amount of insurance to be 
fixed by insurer and insured,——with the proviso that, if two or 
more policies are written upon the same property, it shall be 
deemed and held contributive insurance. ‘And if the aggre- 
gate sum of all such insurance exceed the insurable value of 
the property as agreed by the insurer and the insured, in the 
event of a total or partial loss, each company shall be liable for 
its pro rata share of said insurance.” Now, in the case at bar, 
it was agreed in the policy issued to plaintiff that the insurable 
value of the building insured was $1,000, and this amount was 
inserted in the policy held by plaintiff. Therefore, under this 
act the value of the building, so far as the insurer and insured 
were concerned, under the policy here sued upon, could not be 
more than $1,000. 1t was also stipulated by the insurer and 
the insured that not more than $600 could be recovered there- 
under. The insurer and the insured contracted, under this act, 

and the law made the act a part of their contract,—that in 
the event that two or more policies of insurance should be 
issued upon this building, in case of the total loss of the build- 
ing by fire the loss shall be prorated among the insurance com- 
panies which had issued policies upon said building, in case the 
aggregate sum of all such insurance shall exceed the insurable 
value of the property as agreed by the insurer and the insured. 
It must be remembered that under this act the insurer is the 
Home Insurance Company of New York, the defendant, and the 
insured is the plaintiff, and that the insurable value of this 
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building, as between them, is $1,000. The defendant had 
agreed to pay, in case of loss, $600; the Old Dominion Com- 
pany, the sum of $500; and the Liverpool & London & Globe, 
$600,—_thus aggregating $1,700. This sum of $1,700 was in ex- 
cess of the insurable value ($1,000) as fixed by the insurer and 
the insured in the very policy sued upon. Under these circum- 
stances, does not the case or contingency provided for in the 
act, for “contributive insurance,” arise? And, if so (certainly 
so far as the defendant is concerned), does not the loss have to 
be ascertained, so far as the defendant is concerned, by prorat- 
ing the loss between the three companies, thus :— 


Insurable value under defendant’s policy $1,000 
Insurance under defendant’s policy 


$ 600 
Insurance under Old Dominion pol- 
MGW lias Gemne eer ees 500 
Insurance under Liverpool & Lon- 
CONS GOVE WS aise weniacenens 600 


Total: MMMTANCE: 660 cccacensce $1,700 


But as the insurance is $1,700, and the insurable value is 
enly $1,000, it (the insurable value) cannot be dollar for dollar, 
but will be prorated among the three companies thus :— 

Home Insurance Company must pay 

the plaintiff 6-17 of $1,000 $ 352 94 
Old Dominion Insurance Company 

must pay the plaintiff 5-17 of $1,000 294 12 
Liverpool & London & Globe Insur- 

ance Company must pay the plain- 

tiff 6-17 of $1,000 352 94 


$1.000 00 


It may be urged that this would work an injustice to the 
plaintiff, because he paid the Liverpool & London & Globe In- 
surance Company a premium on insurable value of $3,000, with 
an agreement that all insurance should not exceed $1,700. But 
in answer the defendant can well say: “I was careful to obey 
the act of 1896, by fixing the insurable value with the plaintiff 
at $1,000. No agreement of the insured with another company 
can interfere with my rights as fixed under my contract under 
the act of 1896.” Since the jury did not obey the direction of 
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the circuit judge under the act of 1896, as to the method of cal- 
culating the amount due as contributive insurance by the de- 
fendant, it was an error of law on the circuit judge’s part not 
to grant a new trial, or a new trial nisi. Let the reporter print 
the grounds of appeal. To avoid another trial, we will grant a 
trial nisi; that is to say, we will, by our judgment, order a new 
trial unless the plaintiff shall, within 20 days after the remitti- 
tur reaches the Circuit Court, release all of his judgment except 
the sum of $852.943, with interest thereon from March 15, 1898, 
at 7 per cent per annum. It is the judgment of this court that 
the judgment of the Circuit Court be reversed, and a new trial 
had, unless within 20 days after the remittitur from this court 
shall reach the Circuit Court the plaintiff shall release all of his 
judgment except the sum of %352.943, with interest thereon 
from the 15th day of March, 1898, at 7 per cent per annum; and, 
in the event the plaintiff shall release under this order, then the 
judgment of the Circuit Court will be affirmed. 


SUPREME COURT OF NORTH CAROLINA. 


HOLLOWELL er at. 
v8. 
LIFE INS. CO. OF VIRGINIA.* 
Where insured had been notified by the usual formal notice to remit in a cer- 
tain manner, but instead had forwarded checks which were received 


without objection, the right to forfeit because the premium was forwarded 
by check was waived. 


The failure of such check to reach the company in the required time was not 
ground for forfeiture, when it had been sent as usual through the mails 
and was delayed in transmission. 

Auten & Dortcu, for Appellant. 
Barrie & Morpecat, for Appellees. 
Crark, J. 
The premium was payable in Richmond, Va., July 25th. The 
policy provides that * failure to pay premiums at the stipulated 
period shall make the policy void.” The jury find, upon issues 
submitted, that the mailing of similar drafts had been the 


method of payment acquiesced in by the defendant, and that 


* Decision rendered, April 17, 1900. 
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the letter containing a draft to pay the premium was deposited 
by the plaintiff on the morning of July 25th in the postoffice at 
Goldsboro in ample time to reach Richmond, Va., in due course 
of mail by 6 p.m. the same day. The evidence was that the let- 
ter did not in fact reach Richmond till 8 a. m. July 26th. 

The first exception relied on by appellant is the refusal of the 
court below to give the eighth special instruction prayed for; 
to wit: ‘ That if the jury find that the defendant notified the 
plaintiff on or about the 15th day of June, 1898, that the semi- 
annual premium would be due on the 25th day of July, 1898, 
and directed him to remit by postoffice or express money order, 
or bank draft on Richmond or New York, then it was the duty 
of the plaintiff to remit in the manner directed by the defend- 
ant, or pay the cash; and, if he failed to do one or the other, 
said premium was not paid on the 25th day of July, 1898, al- 
though the plaintiff may have mailed his individual check, or 
the check of H. Weil & Bros., in time to reach the office of the 
defendant on the 25th dav of July, 1898.” The court charged 
on this matter as follows: ‘“ That if the jury were satisfied by 
a preponderance of the evidence that the plaintiff had for sev- 
eral years paid his premiums through the mail by checks 
drawn by H. Weil & Bros., and indorsed by the plaintiff. and 
the defendant had accepted this method of payment, then the 
plaintiff had a right to rely upon a continuance of this method, 
and the jury would answer third issue, ‘ Yes.’” In this there 
was no error. In Insurance Co. vs. Eggleston (96 U. S., 577) 
the court says: ‘ We have recently, in the case of Insurance 
Co. vs. Norton (96 U. S., 234), shown that forfeitures are not 
favored in law, and that courts are always prompt to seize hold 
of any circumstances that indicate an election to waive a for- 
feiture, or an agreement to do so, on which the party has relied 
and acted. Any agreement, declaration, or course of. action on 
the part of an insurance company which leads a party insured 
honestly to believe that by conforming thereto a forfeiture of 
his policy will not be incurred. followed by due conformity on 
his part, will and ought to estop the company from insisting 
upon the forfeiture, though it might be claimed under the ex- 
press letter of the contract. The company is thereby estopped 
from enforcing the forfeiture.” This line of decisions rests 
upon the ground, not that the course of dealings changes the 
contract, but that the other party is misled by relying upon it, 
as he has a right to do until expressly notified that the course 
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of dealings would be discontinued. That was not done by 
sending the usual “form of notice’ which is recited in the 
prayer for instruction, which form of notice had always been 
used. In Hassard-Short vs. Hardison (117 N. C., 60), relied on 
by the defendant, there was an express notice that the plaintiffs 
“would take no more of these drafts [which they had been re- 
ceiving] unless they were secured, and that they would stop 
delivering logs unless some arrangement was made to secure 
them.” In the present case there was no such notice, but 
merely the sending of the customary, stereotype, formal notice, 
under which the company had been for years accepting drafts 
or checks,—just such as was sent on this occasion. To insist 
on a forfeiture on that account, without express notice, would 
be to mislead the plaintiff, as much as if a trap had been set to 
catch him. 

The next exception insisted upon is the refusal of the court 
to give this instruction: ‘ That if the jury believe the plaintiff 
deposited a letter containing said premium in the postoffice at 
Goldsboro in time to be transmitted to Richmond on the 25th 
day of July, 1898, and said letter was not so transmitted, and 
did not reach Richmond until the 26th day of July, 1898, on 
account of the negligence of the postoffice department or some 
employee thereof, then said premium was not paid on the 25th 
day of July, 1898, and the policy would be forfeited, and the 
jury should answer fifth issue, ‘ Nothing.’ (Refused. Defend- 
ant excepted.)” The judge charged as follows: “And if the jury 
should be satisfied by a preponderance of the evidence that the 
plaintiff mailed the letter addressed to the defendant, in Rich- 
mond, Va., on the morning of July 25, 1898, in time to have 
reached Richmond by 6 p. m. on that day, and said letter con- 
tained a check of H. Weil & Bros., indorsed by the plaintiff to 
the defendant; and if they shall further believe that the plain- 
tiff has been in the habit for several years of paying his pre- 
miums by said checks, sent by mail, and the defendant has been 
in the habit of receiving said checks, sent by mail, in payment 
of the premiums, and the defendant received said check on the 
morning of July 26th, and returned the same to the plaintiff 
and canceled the policy,—then said cancellation was wrongful, 
and the jury will answer the fourth issue, ‘Yes.’ (Defendant 
excepted.)” The notices sent to plaintiff by the defendant di- 
rected him to “ remit, etc.” ‘“ Remit ” means “ transmit; for- 
ward; send:” Soule, Synonyms. In Whitley vs. Insurance Co. 
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(71 N. C., 480) it is held that when a premium is delivered, ac- 
cording to instructions, to the express company, to be for- 
warded, it is a payment that prevents a forfeiture. A case ex- 
actly in point is Kenyon vs. Association (122 N. Y., 247), which 
says: ‘ The distance between the place of residence of the as- 
sured and the defendant’s home office was such that a payment 
of assessments by his personal delivery at the latter place evi- 
dently was not contemplated, and, so far as appears, the de- 
fendant was satisfied with the method of remittance from him 
directly to its officer by mail; and such means of transmission 
may have been within the expectation of the parties, in view of 
their situation, and doing it through the postal service might 
very well be deemed no less safe and appropriate than any 
other manner to make payments by means of bank checks. As 
this had been uniformly the manner of transmitting and accept- 
ing payment, or the means of payment, of assessments adopted 
by the parties, it may be said that the postal medium of trans- 
mission had in some sense become a matter of usage between 
them, having the nature of an implied agreement to that 
effect.” This case also meets the objection raised in defend- 
ant’s brief, that in the prior dealings all the checks were 
received before the premium fell due. “And the conclusion 
was warranted that, by the course of dealing by the defendant 
in that respect, the assured may fairly and in good faith have 
been led to suppose that the requirement of the defendant upon 
him was satisfied by mailing, as he did, in his customary man- 
ner of doing it, the check for the amount of the last assessment. 
The proposition was not necessarily overcome by the fact that 
the other checks were received prior to the time the assured 
had the right to make payment, although that properly may 
have been a matter of consideration by the jury upon the ques- 
tion submitted to them.” It will be observed that in the case 
in New York the premium was not received at all, but the court 
held that the company could not, after its course of dealings, 
forfeit the policy. By this it is not meant that if the money is 
lost in the mail, or if the drawee becomes insolvent before pre- 
sentation of the check or draft, the insured is discharged from 
making good the loss on notice, but simply that it is so far a 
payment that it prevents a forfeiture. A remittance by mail 
or other method is at the risk of the debtor, unless the creditor 
expressly, or by a course of dealing, authorized such mode at 
his risk: Gurney vs. Howe, 9 Gray, 404; Tayloe vs. Insurance 
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Co., 9 How., 390. But the regularity of the mail, a public 
agency, is such that it is not negligence to rely upon it, espe- 
cially when such method of transmission has been previously 
the course of dealings between the parties, and there was no 
express. revocation of it. 

The rule of damages laid down by the court follows Lovick 
vs. Insurance Co., 110 N. C., 93; Braswell vs. Insurance Co., 75 
N.C., 8; Burrus vs. Insurance Co., 124 N. C., 9. Affirmed. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CIRCUIT. 


PALATINE INS. CO. 
v8. 


McELROY.* 


The application was procured by a firm of agents and brokers and placed 
with the agents of a foreign company who wrote the insurance. 


Held, That the knowledge of the brokers of the existence of a mortgage and 
other insurance in violation of the policy provisions would justify a sub- 
mission to the jury and a finding that the company was estopped to set 
up the violation, 


Before Gilbert, Ross, and Morrow, Circuit Judges. 


S. H. Pires, George Donwortu, and James B. Howe, (Van Ness & 
Redman, of counsel), for Plaintiff in Error. 

Harotp Preston, E. M. Carr, and L. C. Giman, for Defendant in 
Error. 

Morrow, C. J. 

This is an action upon a fire insurance policy, brought by the 
plaintiff, James F. McElroy, in the Superior Court of the State 
of Washington, to recover the sum of $2,530.85, with interest, 
alleged to be due upon a policy of fire insurance issued to Mrs. 
J. C. Powers, McElroy’s assignor, by the Palatine Insurance 
Company, insuring the steamer Cricket, her hull, cabins, tackle, 
furniture, etc., against loss or damage by fire to the extent of 
$3,500. Upon the petition of the defendant insurance company 
the case was removed to the Circuit Court of the United States 
for the district of Washington, where it was tried before a jury. 





e* Decision rendered, Feb. 5, 1900. 
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A verdict was returned in favor of McElroy for the full amount 
of his demand. Motion for a new trial was denied, and judg- 
ment entered in favor of the plaintiff, to reverse which the de- 
fendant sued out this writ of error. The case of McElroy vs. 
British America Assur. Co. (reported in 36 C. C. A., 615) was a 
companion case to this, the plaintiff being the same, and the 
action brought to recover on a policy issued by the defendant 
company upon the same risk, at the same time, and under sub- 
stantially the same circumstances, except that the insurance 
against loss or damage by fire in that case was to the extent of 
$3,000. The negotiations leading to the issuance of the poli- 
cies were had between the same parties in each case, and a 
detailed statement of the material facts will be found in the 
report of the British America Assurance Company Case, supra. 
The two cases come before this court upon practically the same 
record, the only distinction to be noticed in the legal aspect of 
the two cases arising upon the assignments of error. In the 
case against the British America Assurance Company it was 
contended on the part of the defendant as a matter of law that 
the policy was void for the reason that it in express terms pro- 
vided that, if the property be or become incumbered by a 
chattel mortgage, or if insurance should be obtained in excess 
of $6,500 in all coneurrent with the amount covered by the 
policy, it should be void; and both of such forbidden acts on 
the part of the plaintiff had been established by the evidence. 
There was, however, on the other hand, evidence tending to 
show that Calhoun & Co., a firm of insurance agents and 
brokers in Seattle, who negotiated the insurance in the sum of 
$6,500, had notice and knowledge of the existence of a chattel 
mortgage, and of the intention of the insured to secure further 
insurance in the amount of $3,500 to cover the interest of the 
holder of that mortgage; that Calhoun & Co. endeavored to 
secure this insurance, also, but it was placed elsewhere. There 
was also evidence that Calhoun & Co., having secured the 
application for the contract of insurance in the sum of $6,500, 
placed $3,000 with an agent of the British America Assurance 
Company, the defendant in that case, and $3,500 with the 
agents of the Palatine Insurance Company, the defendant in 
this case; that Calhoun & Co. received the written policies in 
the amounts stated from the agents of the companies, and de- 
livered these policies to the agent of the insured, and at the 
same time collected a portion of the premium. Upon the evidence 
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of these facts it was contended on the part of the plaintiff that 
Calhoun & Co. were the agents of the defendant in the trans- 
action, and had so dealt with the agent of the insured, in secur- 
ing the contract of insurance and in the delivery of the policy 
in that case to the agent of the insured, as to bind themselves 
and the insurance company by way of estoppel not to dispute 
the validity of the policy on account of the conditions. To this 
claim the defendant replied that Calhoun & Co. were not its 
agents, but the agents of the insured, and, therefore, any notice 
or knowledge which they may have had concerning the mort- 
gage and the excess of concurrent insurance was not a notice 
to or the knowledge of the defendant. The trial court, at the 
close of the testimony, instructed the jury to return a verdict 
for the insurance company, which was accordingly done, and 
judgment entered for the defendant. The case was brought be- 
fore this court upon the single assignment of error that the 
court erred in giving such peremptory instruction, and the only 
question there presented was whether, upon the testimony in- 
troduced, plaintiff had the right to have the case submitted to 
the jury. It was held by this court that the evidence was 
sufficient to go to the jury, and the case was remanded, with 
instructions to grant a new trial. The case at bar was the first 
of the two cases to be heard in the trial court. The issues were 
the same, except that in the present case the fact that the prop- 
erty was incumbered with a chattel mortgage, without being 
provided for by an agreement indorsed on the policy, was not 
made a ground of defense. The evidence upon the remaining 
issues was submitted to the jury, and a verdict rendered for 
the plaintiff (defendant in error). 

The first error assigned relates to the refusal of the court to 
instruct the jury to find a verdict for the defendant (plaintiff in 
error). As the evidence in this case is substantially the 
same as the evidence in the British America Assurance 
Case, that question has been considered and determined by this 
court, and requires no further discussion. 

The remaining assignments of error relate to instructions 
given and instructions refused by the court concerning the 
question of agency. They involve the question whether, upon 
the evidence in the case, the knowledge of Calhoun & Co. as to 
the excessive insurance could be imputed to the company, and 
notice to them be considered notice to the company; and 
whether the acts of Calhoun & Co. in dealing with the agent of 
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the insured in sécuring the contract of insurance and in deliv- 
ering the policy to the agent of the insured bound themselves 
and the insurance company by way of estoppel not to deny the 
validity of the policy by reason of the alleged breach of condi- 
tion. These questions were fully discussed and passed upon 
in the other case, and in accordance with the views there ex- 
pressed the instructions complained of cannot be held to have 
been error. The judgment of the Circuit Court is affirmed. 


SUPREME COURT OF NEBRASKA. 


FARMERS’ & MERCHANTS’ INS. CO. ) 


v8. 


WIARD ET AL.* \ 


A policy of fire insurance stipulated that it should be suspended and rendered 
inoperative and of no force during the time the premium note, or any part 
thereof, remained overdue and unpaid. That the note remained unpaid 
at the time the insured property was destroyed by fire will not defeat a 
recovery on the policy, in case the note had not then matured. 


Where the insurer telies upon a stipulation in a policy to defeat a recovery, 
it must plead affirmatively a breach thereof as a defense. 

A premium note executed by the insured is a sufficient consideration for the 
policy. 

The evidence is sufficient to show that the application for insurance was not 
written by the agent of the insured, and that the company accepting the 


application and premium note ratified the act of the person who prepared 
and forwarded the same. 


Notice to an agent is notice to his principal. 


A party desiring the court to pass upon the constitutionality of a statute 
should point out in his brief the section of the constitution which he 
claims the law infringes. 


Rose & Enatanp and Jos. Wurzpure, for Plaintiff in Error. 
M. F. Harrineton, for Defendants in Error. 
Norvat, J. 

On June 2, 1892, the Farmers’ & Merchants’ Insurance Com- 
pany, upon a written application therefor of Gilbert L. Wiard, 
of Holt County, issued to him a policy of insurance upon his 
dwelling house and household goods contained therein and 
other personal property. The insured, in payment of the pre- 
mium on the policy, gave to the company his promissory note 

* Decision rendered, Dec. 19, 1899. Syllabus by the Court. 

VoL. XXIX.-30. 
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for $28.50, due January 1, 1893. The dwelling and some of the 
household goods therein were wholly destroyed by fire in July, 
1892. The policy was assigned to the Exchange Bank as secur- 
ity for an indebtedness owing by Wiard to the bank. The com- 
pany having denied a liability, the insured and the bank 
brought an action upon the policy in the county court, and re- 
covered judgment. On appeal by defendant, they obtained 
judgment in the district court, which is before us for review. 
The premium note had not been paid at the time the loss oc- 
curred, but that fact could not defeat a recovery, since the note 
had not matured at the time of the fire, and the policy merely 
provided that it should be suspended and rendered inoperative 
and of no force and effect during the time such premium note 
or any part thereof remained overdue and unpaid. Moreover, 
this provision of the policy was not pleaded as a defense by the 
company. It is true the plaintiffs set out a copy of the policy 
in their petition, and averred that the same was issued upon a 
valuable consideration. The answer expressly denies this alle- 
gation, but that did not tender an issue relative to the premium 
note being unpaid, or whether the policy was invalidated by 
reason of such nonpayment. The giving of the note was a suffi- 
cient consideration for the issuance of the policy in question. 
The policy was issued upon the written application of the in- 
sured, stating that the property was incumbered to the amount 
of $1,800, due in 1893. The policy stipulated that it was based 
upon the representation contained in the application, and that 
if the property was or should thereafter become mortgaged or 
incumbered, or upon the commencement of foreclosure proceed- 
ings, this should render the policy void. It was shown that at 
the time the application for insurance was made and the risk 
was written, in addition to the $1,800 incumbrance mentioned 
in the application, there were two other mortgage liens on the 
premises insured, one for $600 and the other for $270, of which 
no mention was made in the application, and that a decree had 
then been entered foreclosing the mortgages. It is contended 
that, the existence of the mortgages not having been specified 
in the application, the entry of the decree of foreclosure ren- 
dered the policy inoperative and void. The contention of the 
plaintiffs is that the agent who wrote the application at the 
time had knowledge of all of said facts, and the company rati- 
fied the same by retaining the application and premium note 
and issuing the policy. One Hart was the duly-authorized 
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soliciting agent of the defendant at Atkinson. Mr. Crossman 
had the agency for another insurance company, which did not 
write farm risks. The two occupied the same office or building. 
At times Hart would write applications for a policy in Cross- 
man’s company, and the latter would also take an application 
for Hart in the defendant company, and they would divide the 
commissions. Crossman prepared the application for which 
the policy in suit was issued, who had knowledge of the incum- 
brances on the property and the existence of the foreclosure 
proceedings. The defendant, having accepted the application 
and premium note, ratified the act of Crossman in taking the 
same. In that transaction he was the agent of the defendant, 
and bound it precisely to the same extent as though Hart, the 
regular agent, had prepared and forwarded the application. 

It is argued that the company would not have been bound 
had Hart personally solicited the risk, since he was merely a 
soliciting agent, without power to issue policies. There are 
decisions of other courts which fully sustain this contention, 
but, unfortunately for the defendant, this court has decided the 
point the other way: Insurance Co. vs. Jordan, 29 Neb. 514; 
Insurance Co. vs. Weikel, 33 Neb., 668; Insurance Co. vs. Hart, 
43 Neb., 441; Insurance Co. vs. Rounds, 35 Neb., 752; Insurance 
Co. vs. Fallon, 45 Neb., 554. 

The judgment included an allowance of $125 as fees for plain- 
tiffs’ attorney. It is finally insisted that the provisions of the 
statute allowing attorney’s fees is unconstitutional and void. 
We are not advised of the section or provision of the funda- 
mental law which it is claimed the statute infringes, which 
authorizes the award of attorney’s fees to the plaintiff against 
an insurance company; therefore, the question cannot now be 
determined: Boyes vs. Summers, 46 Neb., 308. 

The judgment is affirmed. 
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Supreme Court of North Carolina. 


SUPREME COURT OF NORTH CAROLINA. 


CLAPP 
v8. 


FARMERS’ MUT. FIRE INS. ASS’N.* 


The title was held under a bond given by insured and a brother jointly, and 
about half the purchase money had been paid by insured. 


Held, That where the nature of the title was explained, the company was 
estopped from setting up a policy provision requiring sole and uncon- 
ditional ownership. 


Held, That where the brother had died insolvent and had paid no part of the 
purchase money, his heirs had no interest in the policy. 


J. T. Mooreneap and L. M. Scort, for Appellant. 
Joun A. Barringer, for Appellee. 
Dovetas, J. 

This is an action upon an alleged contract of insurance to re- 
cover for the loss of property by fire. The defendant refused 
to pay any part of the loss on the ground that “ the interest of 
the insured in the property was other than an unconditional, 
unincumbered, and sole ownership of the property insured,” 
and that, therfore, the policy was void, in accordance with its 
express provisions. It further alleged that the insured had 
failed to give the notice required by the policy, and that the 
property was overvalued. The plaintiff alleged that at the time 
the policy was issued he had fully divulged to the agent of the 
defendant the exact nature of his interest in the property, and 
that he notified the defendant of the loss immediately after the 
fire, whereupon the defendant absolutely refused to pay any 
part of the insurance. The following are the material parts of 
the “case” on appeal: “It was admitted by the plaintiff in his 
reply, and also in open court, that he held the real estate upon 
which the building burned was situate at the time the alleged 
contract of insurance was made under a bond for title executed 
by Jacob Clapp to plaintiff and a brother, Simeon Clapp, since 
deceased intestate, jointly, on the 27th of December, 1882, and 
that the purchase money, $4,250, had not been paid, nor any 
part thereof, except the sum of $2,250, paid by plaintiff soon 
after title bond was executed. It was in evidence that the 


* Decision rendered, April 17, 1900. 
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estate of Simeon Clapp, co-obligee in the bond for title, was in- 
solvent, and that he left surviving several brothers, his heirs at 
law, and that an administrator of his estate had been duly 
qualified as such. It was further admitted in the course of the 
trial that the defendant association’s liability was three-fourths 
of the value of the property destroyed at the time of its destruc- 
tion, if liable at all. Upon return of the verdict the plaintiff 
moved for judgment, which defendant met with a counter 
motion that, upon the verdict and admissions of fact, plaintiff 
was not entitled to judgment, and insisted that the heirs at 
law and personal representatives of Simeon Clapp should be 
made parties, and one-half of the recovery be for them. His 
honor held that the plaintiff was entitled to judgment. The 
defendant excepted. The defendant then insisted that, if en- 
titled to judgment, the plaintiff was entitled to recover only 
pro rata his interest in the value of the property when de- 
stroyed; to wit, one-half of three-fourths the value as found by 
the jury.” The court was of a different opinion, and gave judg- 
ment accordingly. Defendant excepted and appealed, assign- 
ing as error “the rulings of his honor in not making the heirs at 
law and personal representatives of Simeon Clapp parties, and 
in not rendering judgment for them for one half amount of re- 
covery; and that plaintiff was entitled to judgment for three- 
fourths of the value of the property destroyed as found by the 
jury, and in giving the judgment as set out in the record.” The 
jury found all the issues in favor of the plaintiff, whereupon 
the court rendered judgment for three-fourths of the value of 
the property destroyed. 

There are no exceptions to the evidence or instructions, and, 
therefore, the facts are settled beyond question. The only ex- 
ceptions relate to the rulings of his honor on pure questions of 
law, and in them we see no error. The plaintiff, having bought 
the land jointly with his brother, and having paid $2,250 of the 
purchase money, had an equitable interest in the property, and, 
therefore, an insurable interest. This interest he stated fully 
and correctly to the agent of the defendant, whose knowledge 
was the knowledge of his principal. There is no question as to 
the authority of the agent to issue the policy, and, as he issued 
it with full knowledge of the plaintiff’s limited interest in the 
property, the defendant cannot now be heard to dispute the 
validity of the policy on that ground alone. There was no con- 
tract, express or implied, between the defendant and Simeon 
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Clapp, and, therefore, the representatives of the latter have no 
interest whatever in the policy. The plaintiff did not profess 
to be acting for any one else, and insured only his own interest 
in the property. It is admitted that Simeon Clapp paid nothing 
on the land, and that his estate is insolvent. If, therefore, he 
and the plaintiff gave their joint notes for the purchase money, 
as is usual, the plaintiff would be personally liable for the un- 
paid balance. Surely, he has an insurable interest in property 
on which he has already paid a large sum, and the full value of 
which he may be called on to pay. These questions have been 
so fully discussed in the recent case of Grabbs vs. Insurance 
Co. (125 N. C., 389) that it is unnecessary to repeat the argu- 
ment, or the authorities therein cited. See, also, Horton vs. 
Insurance Co., 122 N. C., 498. The jury found that there was a 
waiver of the notice and proof of loss required by the terms of 
the policy, and we find no exception involving the question, nor 
does anything appear impeaching the propriety of the finding. 
The judgment is affirmed. 


SUPREME COURT OF MICHIGAN. 


PRUDENTIAL INS. CO. OF AMERICA. 
v8. 


‘LIERSCH Et At.* 


An industrial policy payable to the executors, administrators or assigns of the 
insured, was assigned with the consent of the company to one not related 
who afterwards paid the premium. Held, The policy being valid when 
taken out, it was in the power of the insured to assign it to any party re- 
gardless of insurable interest, and as between the administrator and the 
assignee, the latter was entitled to the proceeds. 


Gattoway & Granam, for Appellant. Van Winkle. 
Wii E. Henze, for Appellee, Liersch. 
Lone, J. 

This cause was heard in open court, and the following opin- 
ion filed in it by Judge Frazer: ‘ This is a bill of interpleader, 
in which the complainant, the Prudential Insurance Company, 
having paid certain moneys into court, asks to have a decree 
“® Decision rendered, Dec.21,18. |. 
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entered as to whether that money shall be paid to the defend- 
ant, Gertrude P. Liersch, or to Garret Van Winkle, special ad- 
ministrator of Henry Michelsen’s estate. The facts in this case, 
as I understand them, are: Henry Michelsen obtained from 
the Prudential Insurance Company an insurance policy for the 
sum of $1,000 upon his own life, payable to his executors, ad- 
ministrators, or assigns; that he paid the premiums upon the 
same for some years. The policy was obtained on the 6th day 
of April, 1891, and Michelsen paid the premiums until July 10, 
1894, at which time he assigned, with the consent of the com- 
pany, his interest in the policy, to the defendant, Gertrude 
Liersch. At the time of said assignment, if the premiums had 
not been paid, the policy would have lapsed, and under the 
rules and regulations of the company, as shown by the testi- 
mony, would have been of no value whatever. On July 10th, 
or thereabouts, Henry Michelsen went to one Selling, the agent 
of the Prudential Insurance Company of Detroit, and told him 
that he was unable to keep up the payment of premiums, and 
that he desired to assign his policy to Gertrude P. Liersch, who 
had been his housekeeper and nurse, and wanted to ascertain 
from the agent of the company whether he could do so. The 
agent of the company informed him that he could, and then and 
there, through the instrumentality of the agent, an assignment 
was prepared, which was offered in evidence, assigning his in- 
terest in the policy to Gertrude P. Liersch, after which Ger- 
trude P. Liersch paid the premiums that subsequently became 
due upon the policy for some time until the death of Henry 
Michelsen, and now she claims that on account of said assign- 
ment and the payment of these premiums upon her part, she is 
entitled to receive the $1,000, the amount of the policy, or what- 
ever is due upon said policy. The Prudential Insurance Com- 
pany, the complainant, manifests a willingness to make this 
payment of whatever is due upon the policy, but states that the 
administrator of Henry Michelsen; to wit, Garret Van Winkle, 
claims that the defendant, Gertrude P. Liersch, has no claim 
upon the money represented by the policy, for the reason that 
the company had no authority to assign the policy to her; that 
she had no insurable interest that could be taken out by her 
upon the life of Mr. Michelsen; that she was in no way related 
to him, and for the reason that she had sued the estate of Henry 
Michelsen, and recovered from it for services which she had 
claimed to have rendered as nurse and housekeeper; and for 


2h the temp oon 


Fees p 


era 


cape a 





= » 
Keene Notes 


eB ep ae Oe Se me 


pent ake, ol et 


a 


oe Be 


~ 


co ae 


i 
i 
i 
f 


i 

' 
{ 
i 
3 
i 


Paes e ae D 


2 ae 


472 Supreme Court of Michigan. [ May, 


the further reason that it is claimed that at the time Henry 
Michelsen made this assignment he was not of sound mind, and 
incapable in law, therefore, of making this assignment. As for 
this proposition, I find the fact to be that, while Henry Michel- 
sen, soon after the assignment of the policy, became paralyzed, 
and incapable of doing business, still I am well satisfied from 
the testimony of Mr. Selling that at the time the assignment 
was made he was perfectly capable, mentally and otherwise, of 
making the assignment; and I find nothing in this contention 
of the defendant Van Winkle. I find, also, in my opinion of 
the law, that the insurance policy obtained by Henry Michelsen 
upon his own life was a valid policy, and that he had an insur- 
able interest, and that, the policy being valid at the time it was 
taken out, it was strictly within the power, under the law, for 
Henry Michelsen to assign that policy to whomsoever he saw 
fit; and I therefore hold the assignment of the policy to be 
valid, and whatever is due upon said policy is due and owing to 
the defendant, Gertrude P. Liersch, and the decree of this court 
may be entered accordingly.” 

We think the evidence establishes the fact that Michelsen 
was of sound mind when the assignment of the policy was 
made. There is no statute pointed out which prohibited the 
assignment to Mrs. Liersch, nor is there any restriction in the 
policy or the by-laws of the company which prohibited the as- 
signment, and the company assented to it. Under such cir- 
cumstances, Mr. Michelsen had the right to make the assign- 
ment: Insurance Co. vs. Armstrong, 117 U. S., 591; Olmstead 
vs. Keys, 85 N. Y., 598; Bursinger vs. Bank, 67 Wis., 75; Bank 
vs. McLean, 34 Mich., 625. The decree is affirmed, with costs. 
The other justices concurred. 
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Where the statute makes warranties in the application, which are not material, 











to be simply representations, and the risk is undoubtedly material, it is ss 
error to submit the materiality to the jury. ta 
Other insurance when prohibited by the policy is, in any substantial sum, iy 
plainly material. 4 

. soe : . . : * th 

A policy provision that the insured shall maintain insurance of at least 75 "a 
per cent or be a coinsurer for the deficiency, permits other insurance 4 
without notice only to the extent of 75 per cent. Insurance in excess of . 
that amount is a violation of a warranty. “2 
Where fires have not originated on insured’s premises when he had no insur- 
ance, the materiality of a statement that he had had no fires is properly a 

a 





for the jury. 
Warranties need not be fraudulent to avoid the policy. 












Fyre, Yates, Fyxe & Sniper, for Appellant. 4 
C. W. Stoan & R. T. Rattey, for Respondent. tg 

Euison, J. 
This is an action on a policy of fire insurance, insuring goods, 
wares, and merchandise for $2,500. Plaintiff recovered a judg- 
ment in the Circuit Court. 

1. For the purpose of a proper disposition of the case it will 
suffice to omit some detail and state the facts in a general way. 
Plaintiff made written application for the present insurance in ‘ 
which, and in the policy afterward issued, he warranted that he 
had no other insurance than that which he stated in the applica- . 
tion. In fact, he did have other substantial insurance. He like- 
wise stated that he had not had losses by fire theretofore, when 3 
in fact he had had such loss. He likewise stated as facts which, 
if true, made the insurance not more than three-fourths of the a 
value of his stock, but which defendant claims were untrue and f 
under instruction No. 10 given for plaintiff, may be assumed to 
be untrue. 

Plaintiff’s instructions as to these false representations were 
based on his construction of the laws of 1897, p. 130, and de- 
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clared first: that though the representation as to other insur- 
ance was false, yet if the jury believed it was not material to 
the risk, they would find a verdict for plaintiff. The statute 
referred to reads as follows :— 

“Section 1. That the warranty of any fact or condition 
hereafter made by any person in his or her application for in- 
surance against loss by fire, tornado or cyclone, which appli- 
cation, or any part thereof, shall thereafter be made a part of 
a policy of insurance, by being attached thereto, or by being 
referred to therein, or by being incorporated in such policy, 
shall, if not material to the risk insured against, be deemed, 
held and construed as representations only, in any suit 
brought at law or in equity in any of the courts in this State, 
upon such policy to enferce payment thereof, on account of 
loss of, or damage to, any policy insured by such policy. 

“Section 2. That the warranty of any fact or condition 
hereafter incorporated in, or made a part of, any fire, tornado 
or cyclone policy of insurance, purporting to be made or as- 
sented to by the assured, which shall not materially affect 
the risk insured against, shall be deemed, taken and con- 
strued as representations only in all suits at law or in equity 
brought upon such policy in any of the courts of this State.” 


This statute does not avoid all warranties, but only such as 
are not material to the risk. All matters warranted which are 
material to the risk are left just as they were before the stat- 
ute. It so frequently happened that immaterial matters were 
made the subject of warranty in fire policies, with the result of 
avoiding them, that the Legislature has deemed it prudent and 
wise to cut off such defenses. But the act quoted cannot 
be fairly interpreted to mean that all warranties are annulled 
and shall be no more than representations. This is the ruling 
in similar statutes in Pennsylvania and Massachusetts: March 
vs. Insurance Co., 186 Pa. St., 629; Brown vs. Insurance Co., 
172 Mass., 498. 

2. Plaintiff’s instructions, in effect, recognize this, but they 
submit the materiality of the fact to the jury. We think this 
was error. When the risk is undoubtedly material; when it 
is of such character as to strike all informed and fair minds 
alike, it is a question of law for the court and should be 
so declared: March vs. Insurance Co., and Brown vs. Insur- 
ance Co., supra. 

3. Further or additional insurance, in any substantial sum, 
is plainly material: Aloe vs. Insurance Co., 147 Mo., 561, 179; 
Hutchison vs. Insurance Co., 21 Mo., 97; Barnard vs. Insurance 
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Co., 27 Mo. App., 26. <A single illustration will bring to the 
mind of anyone the great increase of hazard if one owning 
property valued at $1,000 could by successive concealments 
and misrepresentations get insurance aggregating $5,000. 


But this policy contained the following clause: “ It is a part 
of the consideration of this policy and the basis upon which 
the rate of premium is fixed that the assured shall maintain in- 
surance on the property covered by each item of this policy to 
the extent of at least 75 per cent of the actual cash value there- 
of, and that failing so to do, the assured shall be an insurer to 
the extent of such deficit, and to that extent shall bear his, her 
or their proportion of any loss.” We interpret this clause to 
be a consent of the insurance company that plaintiff might take 
out insurance to an amount not exceeding three-fourths of the 
value of the property. In such view it was not necessary for 
plaintiff to notify defendant of other insurance up to that 
point: Strauss vs. Insurance Co., 9 Col. Ct. App., 383; Insur- 
ance Company vs. Ewing, 92 Federal Rep., 111. 

But plaintiff's instruction No. 10 carried the case beyond 
this limit, for it anounced to the jury that if plaintiff did take 
out insurance beyond the point of three-fourths of the value he 
could still recover, though only in a proportionate amount. 
This could only be justified by the terms of the policy itself,.or 
by the law. It was clearly in the face of both. The policy only 
consented to three-fourths insurance and prohibited any 
amount in excess of that, at least unless consent was given. 
And we have seen that the law only restricts the power of the 
company to enforce warranties when they relate to immaterial 
representations. 

5. The remaining representation was that stating that he, 
plaintiff, had not, theretofore, had losses by fire when, in fact, 
he had. Whether this was a material representation we think 
was, under the evidence, properly submitted to the jury as was 
done by instruction No. 2. The losses which plaintiff had there- 
tofore sustained by fire were when he had no insurance, and 
were the result of fires originating in other buildings with which 
plaintiff had no connection, and were doubtless merely acci- 
dental so far as plaintiff was concerned. If his other fires had 
originated in cr on his own premises, especially if there was any 
matter of suspicion of incendiarism connected therewith, a dif- 
ferent question would be presented. 
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6. If any question of waiver should arise we should say that 
if defendant, through its agents, after becoming aware of its de- 
fenses had led plaintiff into additional expense and trouble in 
preparing proofs of loss, it would be considered as having 
waived such defense of which it was aware at this time. This 
has been so ruled in Missouri, and so it has been likewise ruled 
in other States: Burnham vs. Insurance Co., 117 Mich., 142; 
Roby vs. Insurance Co., 120 New York, 517; Weed vs. Insur- 
ance Co., 116 N. Y., 116; Titus vs. Insurance Co., 81 N. Y., 410. 

The evidence on the subject of waiver as presented in the 
record is quite indefinite and unsatisfactory, and no issue of 
this nature was submitted to the jury by the instructions, it 
being considered, perhaps, that there was not enough evidence 
to justify it. 

7. As before stated, the law of 1897, quoted above, does not 
interfere with the force or effect of warranties which are ma- 
terial to the risk. It would, therefore, be good pleading for the 
answer to allege that the warranties were material to the risk 
assumed. Though it need not be alleged that they were 
fraudulently made, since if the matters warranted to be true 
are material but false, they will avoid the policy though not 
fraudulently stated. Heretofore, in this State, it has not been 
considered that in insurance or any other contracts, warranties 
could not be asserted against the warrantor, unless he made 
them with intent to cheat and defraud. Our adjudications all 
show to the contrary. 

Defendant’s answer fails to allege that the warranties set up 
therein were material to the risk, and but for which the policy 
would not have been issued. But no objection was made on 
that account, and the case was tried throughout on the theory 
that the issues were made up. Plaintiff himself, in his instruc- 
tions, affirmatively submits that question to the jury. It is 
now too late to insist on such point. 

The acts of plaintiff’s son were for the plaintiff and should be 
considered as done by the plaintiff himself. Evidence bearing 
against this proposition should be excluded. So as to whether 
the son read the papers signed by him, he must be taken to have 
read them. The court’s instructions for defendant on these 
heads were right, but the evidence thereon should have been 
excluded. 

We have had some difficulty in arriving at a conclusion 
whether the judgment should be merely reversed, or whether it 
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should be reversed and the cause remanded. But having con- 
cluded from the indefiniteness of the record that all on the sub- % 
ject of waiver may not have been shown, we think it, perhaps, 
better to remand the case, Reversed and remanded. 
Smith, P. J., concurring. Gill, J., absent. is 
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Where the by-laws and contract of an assessment association provide for 

forfeiture in case of nonpayment of assessment, the option of continuing 
to pay is with the member; the contract is unilateral and such payments 
cannot be enforced by a receiver in case of insolvency. 














Raw.ey & Hourcuinson, for Appellant. 
E. 8S. Hotxiipay, F. A. Horner, and S. D. Corrry, for Appellee. 





HeEntey, J. 

This action was by the receiver of the Masonic Benevolent 
Association of Central Illinois, a foreign corporation, to coilect 
assessments which were alleged to have accrued prior to the 8 
dissolution of the association, and before the receiver was ap- 
pointed. The complaint was in two paragraphs. Appellee de- 
murred to each paragraph of complaint. Appellee answered in 
two paragraphs, the first of which was a general denial. Ap- 
pellant’s demurrer to the second paragraph of answer was over- 
ruled. A reply of general denial put the cause at issue. There 
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was a trial by the court, resulting in a general finding for ap- ‘a 
pellee. Appellant’s motion for a new trial was overruled, and . 
judgment rendered in appellee’s favor. Appellant assigns as 4 





error the action of the lower court in overruling the demurrer 
to the second paragraph of answer and in overruling the mo- 
tion for a new trial. Appellee has assigned cross errors sepa- 3 
rately questioning the action of the lower court in overruling a 
his demurrer to each paragraph of the complaint. 










* Decision rendered, Dec. 22, 1899. 
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We will dispose first of the questions arising upon the assign- 
ment of cross errors, because, if the complaint was bad, and_the 
appellee’s demurrer ought to have been sustained to it, it is not 
material whether or not subsequent errors intervened. In 
such a case the judgment of the lower court will be affirmed, 
because a right conclusion has been reached: Ice vs. Ball, 102 
Ind., 42; Palmer vs. Railroad Co., 108 Ind., 137; Manufactur- 
ing Co. vs. Booth, 10 Ind. App., 364; Butler vs. Railroad Co., 18 
Ind. App., 656. The only questions presented by the demurrer 
to the complaint are these: Can the receiver of an assessment 
insurance company collect an assessment from one who has ac- 
cepted a policy, but has ceased paying thereon? Is the con- 
tract unilateral, and is the only penalty which follows a refusal 
to pay the loss of the policyholder’s rights thereunder? These 
are new questions in this State. Life insurance contracts have 
been universally held to be unilateral, unless by their express 
terms, made otherwise. The certificates issued by the associa- 
tion for which appellant was the receiver were beneficiary cer- 
tificates, payable upon the death of the holders. They were, in 
their nature, policies of insurance. The company so issuing 
them was substantially a life insurance company. In May, 
Ins., § 550, it is said: ‘“ There are certain organizations preva- 
lent in this country and elsewhere under the name of relief, 
benefit, or benevolent societies, or some similar name, which 
generally have for their object aid to their members, or their 
widows and children after the decease of their respective mem- 
bers. These associations, though not speculative, and not 
based upon capital paid in as an investment, have nevertheless 
a general purpose of mutual protection. * * * These cer- 
tificates often resemble, both in form and substance, ordinary 
policies of life insurance; and the courts have with great uni- 
formity treated them as substantially life insurance companies, 
applying to them and to the relatives of the members the rules 
and principles applicable to the contract of life insurance.” 
See, also, Association vs. Robinson, 147 IIl., 138; Rockhold vs. 
Society, 129 Ill., 440; Com. vs. Wetherbee, 105 Mass., 161. The 
case of Lehman vs. Clark (Ill. Sup.) was in all respects like the 
case at bar. Appellee in that case was the same person as the 
appellant in the case at bar. Precisely the same questions 
were before the Supreme Court of Illinois as are here pre- 
sented. It was there held that the certificate or policy of in- 
surance such as was issued to the appellee in this cause was a 
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unilateral contract. The case of Lehman vs. Clark, supra, was 
decided June 23, 1898, which was after the trial and judgment 
in the case at bar. The Supreme Court of Illinois, in constru- 
ing this contract of insurance, say: ‘ Such contracts have here- 
tofore always been considered unilateral, and so the whole plan 
of withdrawing is embraced in these self-executing clauses of 
the by-laws and contract. The member’s failure to pay is his 
declaration of severance, and the forfeiture provided for in the 
by-laws and contract is the association’s compensation. The 
option is with the member, and not with the association. When 
the appellant became a member, he was required, among other 
things, to pay a sum into the mortuary surplus fund. The sum 
was two maximum assessments on his $4,000 certificate. This 
money went directly into the fund for paying death losses; not 
a cent of it for dues or expenses. This more than paid the in- 
surance from the date of his admission to the date of the 
maturity of his assessment for the first death benefit after he 
became a member. When he had paid his first assessment, 
that paid for his insurance to maturity of the second, and so on. 
The requirements for admission, not only in this association, 
but in all benefit associations or societies, more than cover the 
member’s insurance from the date of his admission to the first 
assessment after he becomes a member. The statute under 
which the receiver was appointed contemplates that, if the 
court shall find that the association cannot longer continue in 
operation, and properly serve its purpose, then the court shall 
appoint a receiver, and wind up its affairs; or if the court shall 
find that it might longer continue in business and properly 
serve its purpose, if the officers would do their duty in making 
assessments, then the court need not appoint a receiver and 
wind up the concern, but may order an additional assessment to 
be made to meet deficiencies, and allow the concern to continue 
in operation. This shows that the Legislature treated these 
contracts as unilateral. It did not contemplate the making of 
an assessment after the association had been found unable to 
longer properly serve its purpose. It is true that, a receiver 
having been appointed by the court, the court has power, in- 
dependent of any statute, to direct him to collect assets, but 
that power does not change the character of the contract be- 
tween the association and the member, and make the member a 
debtor, who, by his contract, is not so. When such association 
or society for any reason becomes unable longer to properly 
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carry out its purpose, some must lose. All must lose except 
those who died and were paid before the association became 
disabled. Those that have died and not been paid should have 
all that is left, and lose the balance; those that continue to live 
get nothing, and lose all. But it is said those that continue to 
live had their insurance all the time. They had just that kind 
of insurance that those that died had, and no better, and paid 
just as much forit. Those that have died get the surplus fund, 
and whatever else there is, and those that have lived get noth- 
ing. The mistakes or mismanagement which caused the ruin, 
if fault of the members at all, was as much the fault of the dead 
as the living, and was equally the misfortune of all.” We think 
the Supreme Court of Illinois arrived at the proper conclusion. 
Appellant correctly contends that the contract should be con- 
strued and governed by the charter and by-laws of the society 
and the statute of the domicile of the corporation. This being 
true, then the case last quoted from is decisive of the question 
in this case. 

Appellant went to trial upon an insufficient complaint. The 
trial resulted in favor of appellee. There being no cause of 
action stated against appellee, the judgment of the lower court 
in his favor was correct, and the intervening errors, if any, will 
not be considered. Judgment affirmed. 
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Where the same debt of duty as regards the payment of a life policy is claimed 
by all the parties in a bill of interpleader, are all dependent on or derived 
from a common source, the plaintiff has no claim or interest and has in- 
curred no independent liability to any of the parties, the requisites of a 
good bill exist. 

Where it appears by the answers that each of the parties defendant claims a 
right, the complainant is not put to other proof or proof of allegations 
that it did not know whom to pay. 

The acknowledgment by an insurer of the receipt and filing of assignments of 
policies forwarded to it, is not an acknowledgment of liability to the 
assignee. 


Statement of facts by the Appellate Court. 
Interpleader by the Manhattan Life Insurance Company 
against Charles A. Morrill and others. From a decree in favor 
of plaintiff, affirmed by the Appellate Court (82 Ill. App. 410), 


Charles A. Morrill appeals. Affirmed. 

September 29, 1897, the Manhattan Life Insurance Company, 
appellee, filed a bill of interpleader against appellant and Anna 
Murdoch and J. W. McCulloch, appellees, alleging, in sub- 
stance, the issuing by it of two life insurance policies, each for 
the sum of $2,500, on the life of James R. Murdoch, for the ben- 
efit of Anna M. Murdoch, his wife, her executors, administra- 
tors, or assigns,—the first policy numbered 63,523, and dated 
May 23, 1889, and the second one numbered 65,949, and dated 
November 8, 1889; that on May 30, 1897, James R. Murdoch 
died, and proper proofs of death were made, and accepted by 
the complainant; that Charles A. Morrill claimed that at the 
time of James R. Murdoch’s death he held, and still holds, an 
assignment of the proceeds of said policies, executed by Anna 
M. Murdoch, as required by complainant’s rules, and has insti- 
tuted two suits on said policies in the Circuit Court of Cook 
County, one in the name of said Morrill, and the other in the 
name of Anna M. Murdoch for his use, which suits are pending, 
and have been noticed for trial on the short-cause calendar; 
that July 2, 1897, appellees, McCulloch and Murdoch, made 


* Decision rendered, Dec. 18, 1899. 
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known and claimed, and still insist, that at the time of James R. 
Murdoch’s death they were entitled to the entire proceeds of said 
policies,—the former by reason of an assignment to him of a 
portion thereof, and the latter as beneficiary therein; that Mor- 
rill was not entitled to said proceeds; that they would resist all 
claims of his thereto; that they notified complainant not to pay 
the proceeds of said policies to said Morrill; that the said Mur- 
doch and McCulloch are still Claiming said fund, and are threat- 
ening to bring suit against Complainant on said policies; that 
complainant has now the sum of $5,000, the proceeds of said 
policies, and has always been willing to pay said amount to the 
person lawfully entitled thereto, and offers to bring the same 
into court as the court shall direct. Complainant denies all 
collusion, avers that the bill is exhibited of its own free will to 
avoid vexation and harassment, and, because it does not know 
to which of said claimants said money should be paid, prays 
that the defendants may answer, but not under oath; that they 
may interplead, etce.; and that Morrill may be restrained from 
proceeding in the said actions at law, and the other appellees 
from commencing actions at law, ete. Annexed to the bill is 
the usual affidavit denying collusion. 

December 24, 1897, appellees Murdoch and McCulloch filed 
their joint and several answer, admitting the issuance of the 
policies, the death of James R. Murdoch, the furnishing of sat- 
isfactory proofs of death, and that Morrill claimed to hold an 
assigninent of the policies, and had caused suits to be instituted 
on them, as averred in the bill. The answer alleges that no 
valid assignment of said policies was made to Morrill, for the 
reason that, when said Anna M. Murdoch signed and delivered 
the same to Morrill, James R. Murdoch, her husband, was alive, 
and not present, and did not consent to her acts in the prem- 
ises; that James R. Murdoch, the husband of said Anna M. 
Murdoch, was for a long space of time in the employ of the de- 
fendant, Charles A. Morrill; that, during the course of said em- 
ployment the said Murdoch from time to time became indebted 
to the said Morrill; that at the close of the month of November, 
1895, the said indebtedness was considerable; that on the 2d 
day of December, 1895, said Morrill gave to the said Anna M. 
Murdoch a statement of his account against her husband, 
James R. Murdoch; that said account showed a balance of $1,- 
757.09 in favor of said Morrill, which amount he represented as 
the entire indebtedness of said James R Murdoch to him at 
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that time; and that said assignment was made to secure the in- 
debtedness then due to Morrill, and any future indebtedness 
which she or her husband might incur to him, which said Mor- 
rill well knew; and that December 2, 1895, he wrote to said 
Anna M. Murdoch the following letter :— 


“Chicago, Hl., December 2, 1897. Mrs. J. R. Murdoch, 
City—Dear Madam: I this day received from you policies 


Pepe 


63,523 and 65,949 in the Manhattan Life Insurance Company 
of New York for twenty-five hundred (2,500) dollars each on 
the life of J. R. Murdoch, in which you are named as benefi- 
ciary, being duly assigned to me. On payment by you or 
your husband of the balance due me, and also any future in- 
debtedness that may be incurred by you or your husband 
from time to time, I will reassign these policies to you. [ will 
also see that the premiums on these policies are paid when 
due, and not allow them to lapse for nonpayment during the 
time that I remain beneficiary; the amount, however, so paid, 
to be charged to the account of J. R. Murdoch. I will also 
pay you $50 per month, payable weekly, during the time that 

J. R. Murdoch is in my employ, this amount also to be 

charged to his account. In case of these policies becoming 

payable from any cause whatsoever during the time that Iam 

beneficiary, whatever amount may be due me from said J. R. 

Murdoch or yourself shall be deducted from the amount re- 

ceived on these policies, and the balance paid over to you. 

Yours, very truly, Charles A. Morrill.” 

The answer further alleges that defendants are not informed 
of the amount of indebtedness which Morrill claims, and re- 
serve the right to dispute the same if necessary; that Morrill, 
before the death of James R. Murdoch, became indebted to him 
in the sum of $340.14, which is a set-off against any amount 
which may be found due Morrill; and that May 4, 1897, Anna 
M. Murdoch assigned to appellee, McCulloch, her interest in 
said policies by an assignment written on the reverse side of 
said letter from Morrill to said Anna M. Murdoch, which assign- 
ment is as follows :— 

“Owensboro, Ky., May 4, 1897. For value received, I here- 

by assign my interest in policies numbered 63,523 and 65,949, 

Manhattan Life Insurance Company, $2,500 each, mentioned 

on reverse side of this sheet, to J. W. McCulloch. Mrs. Anna 

M. Murdoch.” 

Defendants claim the entire amount of $5,000 due from said 
insurance company. 

December 27, 1897, Morrill answered, admitting, among other 
things: That at the time of the death of the insured he claimed 
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to hold, and still holds, assignments of the proceeds of said 
policies, executed, as required by complainant’s rules, by Anna 
M. Murdoch. That December 3, 1895, each of said policies 
numbered, respectively, 63,523 and 65,949, was duly assigned, as 
required by complainant’s rules, to defendant, Morrill, by Anna 
M. Murdoch, and said policies were by her delivered to said de- 
fendant, and have ever since remained, and now are, in his pos- 
session; said assignments being the same in form, and one of 
them, with the acknowledgment thereof, being as follows:— 

* In consideration of one dollar and other valuable consid- 
erations, the receipt whereof is hereby acknowledged, I here- 
by sell and assign the annexed policy No. 63,523 on the life of 
James R. Murdoch, of Minneapolis, Minnesota, issued by the 
Manhattan Life Insurance Company of New York, unto 
Charles A. Morrill, of No. 21 Lake Street, city of Chicago, 
Cook County, State of Illinois; and I do for myself, my ex- 
ecutors and administrators, guaranty the validity and suffi- 
ciency of the foregoing assignment to the above-named as- 
signee, his executors, administrators, and assigns, and their 
title to said policy will forever warrant and defend. Dated in 
Chicago, this 3d day of December, 1895. Anna M. Murdoch. 
In the presence of E. E. Hovey.” 

“State of Illinois, City of Chicago, County of Cook—ss.: 
On this 3d of December, in the year of our Lord 1895, before 
me personally came Anna M. Murdoch, to me known to be the 
individual described in and who executed the foregoing in- 
strument, and acknowledged that she executed the same. 
George H. Smith, Notary Public. [Notorial Seal.]” 

That December 4, 1895, said assignments were duly for- 
warded to said compiainant, and December 6, 1895, complain- 
ant acknowledged the receipt thereof, as follows: ‘“ Your favor 
of the 4th inst., inclosing assignments of policies numbered 63.- 
528 and 65,949, is received, and the same have been placed on 
file.” 

The answer further avers that complainant has never ques- 
tioned the validity of, or made any objection to, said assign- 
ments, and that Anna M. Murdoch has at all times, both before 
and since filing the bill, admitted their validity, and that they 
were made with the written consent of James R. Murdoch. De- 
fendant admits that he has instituted suits on the policies, as 
alleged in the bill, and avers that the policies were assigned to 
him to secure indebtedness from James R. Murdoch to him, ex- 
isting at the time of the assignments, and advances which 
might thereafter be made by him to the said Murdoch, and that 
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there is equitably due him from Murdoch at the date of the 
assignment, and for indebtedness since incurred by said James 
R. and Anna M. Murdoch, the sum of $5,183.17; avers that he is 
not informed, save by the bill, whether appellees McCulloch 
and Murdoch, July 2, 1897, claimed that they were entitled to 
the proceeds of the policies, and, therefore, denies the same, and 
‘alls for strict proof; denies that said appellees ever claimed 
that defendant was not entitled to the proceeds of the policies, 
or notified complainant in writing not to pay the same to de- 
fendant; denies that Anna M. Murdoch has any interest in the 
policies superior to defendant’s right, or any right to interfere 
with the payment to defendant of the full amount thereof; 
denies that there was any valid assignment to McCulloch, and 
avers, if there was any assignment to him, it was without con- 
sideration; denies that complainant has at all times been will- 
ing to pay to the person entitled, and avers that complainant 
has at all times known that defendant was the only person enti- 
tled to the proceeds of the policies, and that the claims of the 
other defendants were such that said proceeds could be paid to 
this defendant with perfect safety; alleges that he has never 
refused to account to Anna M. Murdoch as to indebtedness in- 
curred by the said Anna M. and James R. Murdoch, and has at 
all times been willing to pay to said Anna M. Murdoch any 
sums which might remain after payment to defendant of the 
indebtedness to him of said Anna M. and James R. Murdoch, 
ete. 

October 18, 1897, before entry of appearance of the defend- 
ants to the bill, the court entered a temporary order restrain- 
ing Morrill from the prosecution of the suits at law mentioned 
in the pleadings. February 7, 1898, the following decree was 
entered: ‘“ This cause coming on to be heard this February 7, 
1898, upon the bill of complaint and joint and several answers 
of the defendants Anna M. Murdoch and J. W. McCulloch and 
the separate answer of defendant, Charles A. Morrill, and upon 
the face of the pleadings, after argument of counsel, it is 
ordered and adjudged that the bill of interpleader is properly 
brought by the complainant; that complainant be paid the 
costs of this action, to be allowed from the funds in the bill 
mentioned, and that the complainant thereupon, by consent of 
counsel, retain the amount of the residue of said fund, said con- 
sent being without prejudice of the defendant, or the defend- 
ant’s right to appeal, as hereinafter prayed, for the benefit of 
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such defendant or defendants as shall be found to be entitled 
thereto, and that the complainant be dismissed from further 
prosecution of this action, released, acquitted, and discharged 
from all claims to either of the defendants by reason of said 
fund, except as hereinafter directed by the court; that the 
temporary restraining order restraining said Morrill from 
prosecuting the suit at law now pending in the Circuit Court of 
Cook County be, and the same is, made a perpetual injunction. 
It is further ordered and decreed that the defendants do inter- 
plead, settle, and adjust their separate claims and matters in 
controversy between themselves.” 

The appellant excepted to the decree, but it does not appear 
that any objection was made to a hearing on the pleadings. 
An appeal was taken to the Appellate Court, where the decree 
of the Superior Court of Cook County was affirmed. The pres- 
ent appeal is prosecuted from the judgment of affirmance so 
entered by the Appellate Court. 


Crarty, Jarvis & Crevetann, for Appellant. 

Pecxnam, Brown & Pacxarp, for Appellees. 

Per Curiam. 

After making the foregoing statement of the facts, the Appel- 
late Court delivered the following opinion :— 

“Appellant’s counsel claim that the bill of interpleader is in- 
sufficient. In Platte Valley State Bank vs. National Live 
Stock Bank (155 IL., 250) the court say: ‘It is laid down in 3 
Pom., Eq. Jur., § 1322, that the equitable remedy of inter- 
pleader depends upon and requires the existence of the four fol- 
lowing elements: First, the same thing, debt, or duty must be 
claimed by both or all the parties against whom the relief is de- 
manded; second, all the adverse titles or claims must be de- 
pendent on, or be derived from, a common source; third, the 
person asking the relief—the plaintiff/—must not have nor claim 
any interest in the subject-matter; fourth, he must have in- 
curred no independent liability to either of the claimants,—that 
is, he must stand perfectly indifferent between them, in the 
position, merely, of stakeholder.” These elements coexist in 
the bill in question. It is averred that the defendant, Morrill, 
claims the insurance money, and that Anna M. Murdoch and J. 
W. McCulloch also claim it. The titles of Morrill and MeCul- 
loch are both alleged to be claimed through Anna M. Murdoch, 
the beneficiary in the policies, and the ultimate common source 
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of all the titles claimed is shown by the bill to be the insurance 
company. The complainant disclaims all interest in the fund, 
and evidently has none beyond seeing that payment is made to 
persons entitled to receive it. Complainant has incurred no in- 
dependent liability to any one of the claimants, and alleges per- 
fect indifference as between them 

* Counsel further contend that it was error to hear the cause 
on the bill and answers, for the reason that the allegations of 
the bill that the defendants McCulloch and Murdoch made 
claim to the fund; that the complainant did not know to whom 
to pay it, and that it has always been willing to pay to the per- 
son entitled, are all denied by the answer of appellant, Morrill, 
and, therefore, required proof. McCulloch and Anna M. Mur- 
doch both claim the fund by their answer, but counsel for 
appellant insists that their answer could not be read as against 
appellant. The contrary doctrine was announced in Balchen 
vs. Crawford, 1 Sandf. Ch., 380.) In that case the court says: 
‘The general rule is well established that the answer of one de- 
fendant cannot be read in evidence against another defendant, 
There are, however, many exceptions to the rule” The court, 
after mentioning certain exceptions, proceeds as follows: ‘ In 
an interpleader suit the complainant’s office is widely different 
from that of a complainant in an ordinary suit in equity seek- 
ing to avoid a liability or to enforce some right against the de- 
fendant. Here the complainant comes into court with the 
money in his hand to discharge an acknowledged debt, which 
he is prevented by conflicting claims from paying to either of 
the claimants with safety to himself. His duty appears to be 
at an end when he has brought the rival claimants to interplead 
by filing their answers and putting the suit at issue. It is true, 
he must show by his bill that each of the parties claims a right, 
else he makes out no case. But that is his whole case, and 
when the court sees, by the respective answers, that each de- 
fendant has made such claim, I can perceive no well-grounded 
reason for putting the complainant to other proof of that fact 


against the opposing defendants, respectively. That proof, if 
made by testimony, would consist almost entirely of the decla- 


rations and admissions of the respective defendants,’ etc. The 
objection made in the case cited was the same as made here. A 
defendant who did not, by his answer, admit that a codefendant 
had made claim to the fund in dispute, insisted that proof that 
such claim was made was necessary. We are of opinion that 
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no proof was necessary of the allegations that the complainant 
did not know to whom to pay the insurance money, and that it 
had always been ready to pay it to the person entitled to receive 
it. 

“We do not agree with the contention of counsel that the 
written receipt by the insurance company of the assignments to 
Morrill operated as an acknowledgment of liability to him. We 
are of opinion that the facts alleged in the bill were sufficient to 
create a reasonable apprehension on the part of the complain- 
ant that it would be harassed be several suits in respect to the 
insurance money. We find no reversible error in the record, 
and the decree will be affirmed.” 

We concur in the foregoing views expressed by the Appellate 
Court, and in the conclusion announced by that court. Accord- 
ingly, the judgment of the Appellate Court is affirmed. 

Judgment affirmed. 


SUPREME COURT OF MICHIGAN. 


SHELDEN 
v8, 


NATIONAL MASONIC ACCIDENT ASS’N.* 


Where the articles of association of an accident association provide that the 
member must have thirty days’ notice of an assessment, the time dates 
from the actual receipt of the office, and cannot be overruled by a by-law 
making the date of mailing the time of notice. 


Where the evidence showed that failure to furnish proofs of death in time 


might have been due to neglect either of plaintiff or defendant the 
question was for the jury. 


Dunstan & Hancuerte (O. B. Ayres, of counsel), for Appellant. 
R. Sxrrv SHeLpen (Gray & Looney, of counsel), for Appeliee. 


Lone, J. 
This action is brought by the plaintiff, as beneficiary in an 
accident policy for $5,000 issued by defendant to plaintiff’s hus- 
band on June 21, 1895. Mr. Shelden paid the defendant, at the 
time the certificate was issued, a membership fee of five dellars, 
which was all the fees and dues required to make him a mem- 
ber. He also paid all dues and fees to the defendant up to 


* Decision rendered, Tec. 21, 1899. 
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October 1, 1896. On the evening of that day he was shot on the 
streets of Houghton, this State, from which accident he died on 
the morning of the following day. It appears that on August 
10, 1896, an assessment of three dollars was authorized by the 
company for the benefit fund in the division of which Shelden 
was a member. It was provided in the resolution for the 
assessment that notices of such assessment should be mailed to 
the members on or before August 31, 1896, The defendant 
company is located in Iowa, and its principal office is at Des 
Moines. Notice of the assessment was mailed to Shelden, at 
Houghton, Mich., from Des Moines, on or before August 29th, 
and it is claimed that it reached Houghton about September 
Ist. The notice reads as follows:— 

“Office of the National Masonic Accident Association. 
Des Moines, lowa, September 1, 1896. A quarterly assess- 
ment of $3 for the quarter beginning October 1, 1896, and 
ending January 1, 1897, payable before October 1, 1896, has 
been levied upon all members of division A of the association, 
* * * to be applied as follows: Benefit fund, $2; ex- 
pense fund, $1; total, $38. * * * ’ayments should be 
made promptly. Lapsed certificates cannot be reinstated 
until payment is received by the secretary. Fill blanks, and 
return this notice with remittance to the undersigned, or pay 
to , Collector. Fraternally, J. A. Doverman, Secretary.” 
Mr. William D. Calverly, a witness for plaintiff, testified that 

on October 1, 1896, he paid this premium demanded by the 
above notice to Harry Rice, cashier of the National Bank of 
Houghton; that he was the bookkeeper for Mr. Shelden, and 
had been since 1880, and had more or less to do with the pay- 
ments for Mr. Shelden of his insurance premiums, and had two, 
three, or four times paid premiums on this certificate to Mr. 
Rice for Mr. Shelden. Mr. Rice testified that he was the col- 
lector at Houghton for the defendant company, and had never 
been notified that his agency had ceased. The receipt given to 
Mr. Calverly for the three dollars paid on October 1, 1896, bears 
date October 1st, and Mr. Rice’s name is signed to it, though 
Mr. Rice testified that it was not his signature. John Rees, 
who is the assistant cashier of the bank, and under Mr. Rice, 
testified that he signed Mr. Rice’s name to the receipt, and re- 
ceived the money. It appears that this money was remitted by 
the bank, or Mr. Rice, to the defendant company, and that it 


has never been returned. On the trial it was contended by 
counsel for defendant, and it is now contended here, that the 
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payment made on October 1, 1896, was not in time, but that, 
under section 19 of the by-laws, and the resolution ordering the 
assessment, and under the notice of assessment, Mr. Shelden 
was bound to pay no later than midnight of September 30° 1896; 
that the payment on October Ist was too late, and the policy 
lapsed; and, the accident happening after that time, no recoy- 
ery could be had. The notice has been set ouc herein. The 
resolution for the assessment reads :— 

“On motion of O. B. Ayres, an assessment was ordered 
made on all members of the association; the amount of said 
assessment to be $2 for the benefit fund in division A, * * 
and $1 for quarterly dues for the expense fund on all mem- 
bers of division A. * * * Notice of said assessment to 
be mailed to said members on or before August 31, 1896, and 
to become due and payable during the month of September. 
Section 19 of the by-laws reads :— 

“If any member shall fail to pay an assessment on or before 
the day so fixed for payment thereof, his certificate and mem- 
bership shall cease to be of any force or effect, and can only 
be revived by payment as hereinafter provided. It is the 
privilege of any member to pay any assessment in any year, 
and thereby be entitled to benefits from the time when such 
assessment is paid until the next assessment becomes due; 
but no benefits of any kind can accrue or be paid for or on 
account of any injury received by the member between the 
time when any assessment became due and the time when the 
same or some subsequent assessment is received by the secre- 
tary at his office; and no requiring of any subsequent assess- 
ment of such delinquent member, or notifying him of any 
assessment, nor any receipt of any assessment after the same 
has become due, shall in any way alter, change, or affect this 
rule.” 

It appears that it was after this assessment became due and 
payable, and before the assessment was actually received by 
the secretary at his office in Des Moines, Iowa, that Mr. Shelden 
received injuries which proved fatal; that is, the assessment 
was not received by the secretary at Des Moines until October 
5, 1896. and Mr. Shelden was injured on the evening of October 
Ist. As has been stated, however, the assessment was paid to 
Mr. Rice at the bank some time during the day of October Ist, 
and before the injury. The court below charged the jury upon 
this question as follows: “LT instruct you that if you find from 
the evidence, however, that Mr. Shelden had been in the habit 
of paying his dues and assessments to Mr. Rice, or any other 
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person connected with the bank at Houghton, and that the as- 


sociation knew this, and received such dues from and through 
Mr. Rice or such other person connected with the bank, and 
made no objection to Mr. Shelden of such payment, and that 
Mr. Shelden had not been notified by the association not to 
make any further payments to Mr. Rice or any other person, or 
that such payments should be made to the secretary at his 
ottice, then the payment of October 1, 1896, although made after 
the regular time, would have the effect of restoring Mr. Shelden 
to all the benefits attaching to his membership in the associa- 
tion, the same as if such payment had been made in time. I 
further instruct you that simply leaving out the name of the 
collector in the notice of assessment which the undisputed evi- 
dence shows was made by the secretary of the association, and 
mailing to Mr. Shelden, would not be sufficient or proper notice 
to Mr. Shelden to deprive him of the right to make such pay- 
ment to Mr. Rice, or such other person or corporation. On the 
other hand, I charge you that if vou find from the evidence that 
said George C. Shelden at or before the payment was made on 
October 1, 1896, knew or had notice that a payment made on 
that day would not take effect until actually received by the 
secretary of the defendant at Des Moines, Iowa, then you 
should find that the payment was not made in time, and in that 
event vou will find for the defendant. In other words, if Mr. 
Shelden had notice that this was not the proper place to pay 
the assessment, then, in that event, if vou find such to be the 
fact, you will find in favor of the defendant. This is all I have 
to say upon the question of payment. If vou find on the ques- 
tion of the payment of dues in favor of defendant, you need go 
no further in the case. Simply return a verdict for defendant. 
If you find in favor of the plaintiff on that point, vou will then 
consider the next question.” The defendant contends that the 
court was in error in this part of the charge, and that, under 
the facts shown, the court should have directed the verdict in 
favor of defendant. On the other hand, it is contended by coun- 
sel for plaintiff that this by-law has no such for¢e as claimed; 
that the articles of association must govern, and attention is 
called to section 8 of article 8, which reads :— 

“Any member failing to pay his assessment or dues within 
thirty days after having been notified, shall forfeit all his 
rights to benefits. Mailing a notice to his postoffice address 
as shown by the books of the association shall constitute 
such notification.” 
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Counsel for plaintiff contend that it is not necessary to in- 
quire whether the by-laws affect this provision, for these arti- 
cles can be changed by the members only while the by-laws are 
made, and may be amended by the board of directors; that the 
above section of the articles of association contemplates that 
the member shall have 30 days after being notified in which to 
make his payment of assessment for benefits; and that the 
words of this section, “after having been notified,” mean that 
he shall have 30 days after he has received the notice, or 30 
days after a notice mailed to him would reach him in the ordi- 
nary course of mails, and not that he shall have only 30 days 
after the day of mailing the notice. 

We think the contention of the defendant cannot be sus- 
tained; that section 8 of article 8 of the articles of association 
must govern the question. Where notice of a stated number of 
days is required (that is, that a member shall be informed) be- 
fore the forfeiture of a right to membership can take place, it 
cannot be said that the time can be counted from the time when 
the notice is dated, or when the notice is placed in the post- 
office, addressed to the member. In Castner vs. Insurance Co. 
(50 Mich., 273) the language of the charter was that the member 
was to be “ notified, by the secretary or otherwise, either by 
circular or a verbal notice.” It was contended by the insur- 
ance company that mailing a notice of assessment, prepaid, and 
directed to a member, was a sufficient compliance with the 
charter of the company. The court said: ‘“ The consequences 
to flow from this notification are admitted to be important. A 
fixed personal liability is to depend upon it; and, further, in 
case of failure to respond by payment of the sum assessed as 
communicated by the ‘ notice’ during a given number of days, 
the member is to stand unprotected by his policy, and wholly 
without remedy or redress in case of loss. In principle it is not 
-asy to distinguish the nature of the required notification from 
the office and object of service of process, and there would seem 
to be as much reason for real notice in the case in question as 
in the case of an action. The destruction of a mail, or acci- 
dents preventing the delivery of matter, or even a considerable 
delay, might at any time, without the fault of the persons in- 
sured, eventuate in widespread loss and injustice. No con- 
struction open to so much objection should be admitted unless 
rendered necessary by the terms of the charter; and they do 
not require it. On the contrary, they contemplate that the 
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members shall have real information of the assessment The 
provision is not that notice or information shall be mailed, or 
sent, or forwarded. The members are to be ‘ notified,’—that is, 
informed; to have made known to them the fact of the assess- 
ment; and this is permitted to be done either by oral state- 
ments to the members or by delivery to them of written state- 
ments through the agency of the postoffice, or some other. It 
follows that the second ground of defense cannot be sup- 
ported.” See, also, Insurance Co. vs. Palmer, 81 Ill, 88. It is 
true that, where service is the principal thing, and it is pro- 
vided in the charter or by-laws that service may be made by 
mail, then so depositing the paper addressed to the member 
will be sufficient.. In Ross vs. Insurance Co. (lowa) it appeared 
that the statute of Iowa provided for notice to an assured by 
the company of the maturity of his premium note, and declares 
that “ such notice may be served either personally or by regis- 
tered letter addressed to the assured at his postoffice address 
named in or on the policy; and no policy of insurance shall be 
suspended for nonpayment of such amount until thirty days 
after such notice has been served.” It was held that service 
was complete, and the 30 days began to run, as soon as the let- 
ter was mailed as provided by law. The court said, “ It is ser- 
vice, and not notice, that gives rise to the operation of the 
statute.” In the present case, however, there must be notice 
before a forfeiture can take place. There is great and apparent 
necessity for notice of the levying of an assessment. Assess- 
ments are levied only when needed, and the officers of the com- 
pany are the ones who are to determine this necessity. A mem- 
ber cannot be put in default for not paying his assessment until 
he is notified as provided by the charter. We think the pay- 
ment of the assessment on October 1st was in time after notice 
was received. We need not discuss the question whether the 
court below was right or not in its conclusions upon this sub- 
ject, as the jury have found for the plaintiff. 

It is also contended by the defendant that the proofs of death 
not having been forwarded to the company within 30 days after 
the death of Mr. Shelden, the plaintiff could not recover. The 
court charged the jury upon that subject as follows: “ The de- 
fendant claims that under its by-laws proof of the death of Mr. 
Shelden must have been received by it within thirty days after 
such death, and the proofs in this case were not so received; 
and, gentlemen, it is a fact that they were not received within 
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thirty days after the death of Mr. Shelden. That, as I said 
before, is undisputed. That is one of the laws of the associa- 
tion as laid down by the by-laws, and must govern, unless it is 
waived by some other provision. The general rule is that such 
a stipulation in the by-laws or in the insurance contract must 
prevail; but this rule is subject to several exceptions, one of 
which is that, if the delay in serving such proof is in any way 
attributable to the insurer, the penalty or forfeit provided for 
default in this respect shall not be imposed. There is testi- 
mony in the case in regard to the duty of the secretary, under 
the by-laws, to furnish blanks for proofs of death after receiy 
ing notice of the injury or death of the member, and testimony 
as to a demand of plaintiff for such blanks, and the time when 
they were furnished, and the kind furnished in response to such 
demand; and I charge you that if you find from the evidence 
that the alleged delay in furnishing proofs of death within the 
time required by the by-laws was to any extent, or in any way, 
attributable to the defendant association, then the defendant 
assocation waived strict compliance with the by-laws in that 
regard, and the penalty therein fixed for delay in furnishing 
proofs could not now be imposed; in other words, that the 
proofs were, as matter of law, served and furnished in due time, 
provided that you also find, gentlemen, in connection with that, 
that plaintiff herself, or her representative, used no more time 
than was necessary to procure the proofs after they had re- 
ceived the blanks in question. If you find, however, that they 
used more time than necessary; that they, by using reasonable 
diligence, could have procured proofs after receiving the blanks 
from the secretary —then you will find in favor of the defend- 
ant, because they did not reach there in time, and it was owing 
to their own negligence, if vou do find that to be the fact.” The 
proofs of death were not served on the company until Novem- 
ber 2, 1896. This was one day over the 30 days provided by the 
by-laws, and we think the court very properly left the question 
to the jury to determine where the fault rested. 

We have examined this record with some care, and find no 
error. The other assignments of error need not be discussed. 
The judgment must be affirmed. The other justices concurred. 
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SUPREME COURT OF IOWA. 


WATTS 
vs. 


EQUITABLE MUT. LIFE ASS’N or WaTERLOO.* 


Under a reinsurance agreement with another corporation, an assessment com- 
pany contracted with a member of the former to insure him, and did so, 
subject to its by-laws. Noncompliance with a by-law requiring medical 
examination cannot be set up to defeat payment; such by-law is waived. 

A misconstruction of the power of insurer to assess is not ground for conten- 
tion that its contract was ultra vires. 

Where the assessments under the contract were less than those permitted by 
the charter, the insured is not chargeable with such knowledge of the 
charter as to defeat recovery. 

Where, under such circumstances, the insured had fulfilled his part of the con- 
tract, the insurer is estopped to deny its liability. 


Bowen & Brockxerr and Baker & Batt, for Appellant. 
F. W. Pascua, for Appellee. 
SHERWIN, J. 

On the 28th day of September, 1892, Dr. Jackson Watts held 
a certificate of membership in St. Stephen’s Brotherhood, a 
mutual insurance company then doing business in this State. 
The plaintiff was the beneficiary named in the certificate. The 
defendant was at that time a corporation engaged in the same 
business. On the day named a written agreement was en- 
tered into by St. Stephen’s Brotherhood and the defendant for 
a consolidation of the two companies. In this agreement the 
defendant stipulated to enter into a contract with each holder 
of a brotherhood certificate or policy to assume all liability on 
said policy; and on the same day a written agreement was en 
tered into by Dr. Jackson Watts and the defendant, as fol- 
lows :— 

* Whereas, Jackson Watts, of Des Moines, Polk County, 
lowa, is a holder of certificate No. 332, issued by the St. 
Stephen’s Brotherhood of Des Moines, Iowa, and as said 
brotherhood has entered into an agreement with the Equita- 
ble Mutual Life & Endowment Association of Waterloo, 
lowa, whereby it has become consolidated with the Equita- 
ble Mutual Life & Endowment Association, said association 
assuming liability to such of its members as may enter into 

a contract therefor with the said Equitable Mutual Life & 


* Decision rendered, April 13, 1900. 
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Endowment Association: It is, therefore, hereby mutually 
agreed by and between said holder and the Equitable Mu- 
tual Life & Endowment Association that from and after the 
signature hereunto by said holder, and the return of this to 
the said association, he shall become a member of said asso- 
ciation, and said association assumes all liability under this 
certificate, said brotherhood being released from such lia- 
bility. Said holder agrees to pay all future assessments, 
dues, or quarterly payments to the said Equitable Mutual 

Life & Endowment Association at its office in Waterloo, 

Iowa, in manner as provided by said certificate, and the con- 

ditions on the back of same; that all assessments shall be 

made upen the basis of published scheduled rates and dues 

of said brotherhood, and not otherwise. In the event of a 

claim hereon, it is agreed that the liability of the Equitable 

Mutual Life & Endowment Association, and payment by 

said association of benefits to beneficiary or holder of a cer- 

tificate issued by said brotherhood, shall be governed by the 
terms of said certificate, and conditions on the back thereof, 
and by the articles of incorporation and by-laws of the 

Equitable Mutual Life & Endowment Association, as same 

now are, or may be hereafter amended, and not by the arti- 

cles of incorporation and by-laws of the said brotherhood; 
the same now being obsolete, by reason of discontinuance of 
the organization. It is also agreed that for all claims based 
on accidental injury, whether partial or total disability, said 
holder shall be considered a member of the accident depart- 
ment, only, of the Equitable Mutual Life & Endowment Asso- 
ciation, and for all death claims, a member of the life depart 
ment; that, in event of forfeiture of membership from any 

‘ause, said holder agrees that reinstatement shall be had 

only by compliance with rules and requirements of the 

Equitable Mutual Life & Endowment Association.” 

The St. Stephen’s Brotherhood certificate was issued to 
Watts in October, 1889, when he was 49 years of age, and the 
rate of assessment was therein fixed at 98 cents per $1,000. By 
the articles of incorporation of the defendant, the rate of 
assessment was fixed at $1.12 per $1,000 for a person 49 years 
old, and at the rate of $1.28 per $1,000 for a person 52 years of 
age,—the age of Watts at the time of his contract with defend- 
ant. It is contended by the appellant that the contract of con- 
solidation above referred to, and the contract of reinsurance 
with Dr. Watts, are ultra vires and void, and that the plaintiff 
cannot have the relief sought, for this reason. 

As to the contract of reinsurance, it is claimed :— 

(1) That no medical examination was made of Watts, as re- 
quired by defendant’s by-laws. This is true. But a corpora- 
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tion may waive the provisions of its by-laws, and the defendant 
must be held to have done so in this case: Morrison vs. Insur- 
ance Co., 59 Wis., 162; Weiberg vs. Association (Minn.). 

(2) That by the terms of the certificate, Dr. Watts’ assess- 
ments were limited to 12 per year, which limit was in violation 
of the law governing defendant in relation thereto. This con- 
tention of the defendant cannot be sustained, for the reason 
that we do not so construe the certificate. We think no limit 
is therein placed upon the number of assessments for death 
during the year. If the defendant misconstrued its rights 
under the contract, it certainly cannot be heard to say that its 













contract is ultra vires for that reason. 
» ° » e a sna 

(3) That the rate of assessment provided for in the certificate i 
adopted by it was lower than required by its articles of incor- “ay 
poration. This point we will consider later on. ‘gy 

. " ° ° » 

It may be conceded for the purpose of this case that neither fa 
the articles of incorporation nor the by-laws of the defendant | 













gave its board of directors any express power or authority to gy 
make such a contract of consolidation as it did, or gave it ex- a 
press power to reinsure Watts on the terms it did. In the re- a 
insurance of Watts, his assessments were fixed by the terms of 4g 
the certificate issued to him by the St. Stephen’s Brotherhood, Pr 
and were lower than they were fixed by the articles of incorpo- 4 
ration of the defendant. But it is conceded by the appellant in 
that after this contract of reinsurance was made with Dr. a 
Watts, and up to the time of his death, on the 16th day of a 
October, 1897, he paid all assessments called for by the defend- 4 
ant, and in every way complied with the terms of his certifi- if 
cate, and with the requirements thereunder. The assessments it 
paid by him were received by the defendant and were used as ‘ 





other funds of a like nature, and he was in all respects treated 
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as a member of defendant association. Under the conditions 
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above stated, should a court of equity deny the plaintiff recov- ia 
ery on this contract with defendant, or should it be held that af 
the defendant is estopped from denying its liability there- ry 
under? The defendant was a mutual insurance company, or- nt 
ganized upen the mutual assessment plan, whose object, as i} 
stated in its articles of incorporation, was “ benevolence and is 
mutual assistance among its members and their families, or a 
designated beneficiaries, by the collection of dues, assessments, Ht 
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or stated payments, and disbursements of the same to said is 
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association.” Its general plan and its method of conducting 
its business were like those of the St. Stephen’s Brotherhood. 
Its expressed object, as seen above, was mutual insurance 
upon the assessment plan. Hence, in making the contract 
with Watts, it was within the general scope of its expressed 
power. Its board of directors, in this acting, did not violate 
any law of the State, nor was the act in any way against sound 
public policy. It has been held by this court, and, indeed, it 
may be said to be the general rule, that a corporate act in vio- 
lation of publie law, or which is contrary to public policy, is 
absolutely void, because illegal, and that no private right can 
be based upon it, for that reason. But this is not such a case, 
and it may well be questioned whether the act complained of 
was beyond the power of the corporation. It is said that 
“acts which, if standing alone, om when engaged in as a busi- 
ness, would be beyond the powers of the corporation, are not 
necessarily ultra vires, when they are merely incidental to, or 
form part of, an entire transaction, that in its general scope is 
within the corporate purpose: Central Ohio Natural Gas & 
Fuel Co. vs. Capital Dairy Co., 60 Ohio St., 96. If a contract is 
intended to further the interests and objects of a corporation, 
courts are slow to declare it beyond its power: Railway Co. 
vs. McDonald (Ind. App.). A large number of the earlier cases 
wherein the question of ultra vires was considered arose in 
connection with public or quasi public corporations, or cor- 
porations deriving power from express legislative charter. 
And much of the strictness of application of the doctrine was 
on the theory that the interests of the public demanded that 
corporations should not exceed the power granted. In recent 
years private corporations have multiplied with great rapidity, 
and the modern tendency of the courts is to relax this old rigid 
rule, and to treat them as individuals, and to hold them to the 
same rules of business morality that govern the individual. 
And it is said: ‘ The law never sustains the defense of ultra 
vires out of regard for the corporation. It does so only where 
the most persuasive considerations of public policy are in- 
volved:”’ Wright vs. Hughes, 119 Ind., 342. “A liberal appli- 
cation of the doctrine is generally approved, and it is held that 
the plea should not, as a general rule, prevail, whether it is in- 
terposed for or against a corporation, when it would not ad- 
yance justice, but, on the contrary, would accomplish a legal 
wrong:” Whitney Arms Co. vs. Barlow, 63 N. Y., 62; Bank 
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vs. Dimock, 24 N. J. Eq., 26; Carson City Sav. Bank vs. Carson 
City Elevator Co., 90 Mich., 550; Lewis vs. Association, 98 
Wis., 208. Again it is said: ‘The defense of ultra vires is 
looked upon by the courts with disfavor whenever it is pre- 
sented for the purpose of avoiding an obligation which the cor- 
poration has assumed merely in excess of powers conferred 
upon it, and not in violation of some express provision of the 
statute:’ Kennedy vs. Bank, 101 Cal., 495. 

During the five years intervening between the execution of 
the contract and his death, Dr. Watts had conscientiously per- 
formed every obligation he owed the association. Acting 
through its board of directors, it had received and used the 
money he paid. Not until after his death was any question 
raised as to the validity of the contract. But appellant con- 
tends that the articles of incorporation were, in themselves, 
notice to him that his contract was not in strict accord with 
their terms, and that he was paying smaller assessments than 
some of the other members of the association. As a general 
proposition, this may be conceded to be true. But, as said in 
Insurance Co. vs. McClelland (9 Colo., 11): ‘“ This constructive 
notice is of a very vague and shadowy character.” It is not 
claimed that Watts had any actual knowledge of the articles of 
incorporation, and it is hardly to be presumed that he would 
keep paying assessments and dues upon a contract that he un- 
derstood to be of no validity. Again, it is the duty of stock- 
holders or members of a corporation to know what their own 
officers or managers are doing, and how they are and have been 
conducting the business of the corporation; and, if Watts is 
to be charged with notice as claimed, it is but fair that his co- 
members shall be held to have had full knowledge of the 
contract with him, and his full compliance therewith. 

Without extending this opinion to greater length, in a gen- 
eral discussion of the questions presented, we reach the con- 
clusion, and so hold, that the contract of reinsurance in ques- 
tion was fully executed on the part of Dr. Watts, and that the 
defendant, having received and accepted from him all dues and 
assessments he was called upon to pay, cannot now be heard to 
say that the contract was ultra vires. This rule, we believe, is 
founded upon just and equitable principles, and is sustained 
by the great weight of modern authority. It surely works no 
hardship upon the defendant or its members, while a different 
one would permit corporations to accept all the benefits aris- 
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ing from a contract of this kind, and then escape liability be- 
cause its duly-authorized officers had, while acting within the 
general scope of their authority, in some minor matters ex- 
ceeded it. See notes in re Mutual Guaranty Fire Ins. Co. 
(lowa). The judgment of the District Court is affirmed. 


SUPREME COURT OF VERMONT. 


NEW ENGLAND FIRE INS. CO. 
v8. 


HAYNES.* 


A stock note was given to a company payable in such installments and at 
such times as the directors might require, notice being published agree- 
ably to the charter. 


Held, That the limitations on the installments begin to run from the times 
fixed for each payment, and action on the note is not barred by the ex- 
piration of 6 years from the time that the first installment was payable. 


Held, That where the charter required that there should be not less than 
7 nor more than 15 directors, a call that was participated in by more 
than 7 directors was valid, though there were less than 15. 


Held, That the fact that a note was fraudulently given to deceive the insur- 
ance commissioners regarding the financial standing of the company can- 
not be set up in defense by the maker against recovery. 


Burier & Matoney, for Plaintiff 
Gerorce E. Lawrence, for Defendant. 


Tuompson, J 

The plaintiff is an insurance company incorporated by Act 
No. 176, St. 1880. It asks to recover upon the following note 
executed and delivered to it by the defendant :-— 

* $900. Rutland, Vt., Feb’y 9th, 1885. For value received, 

[ promise to pay to the New England Fire Insurance Com- 

pany, at its office, in Rutland, Vt., nine hundred dollars, pay- 

able in such installments and at such time or times as the 
directors may require; notice thereof being published agree- 
ably to the charter.” 

This note was given for 20 shares of stock of the plaintiff 
company, first issued to the Atlas Guaranty Company, and by 
it duly transferred and delivered to the defendant. At the 
time the note in question was given, a part of the assets of the 
plaintiff consisted of notes commonly referred to as “ stock 


* Decision rendered, May 6, 1899. 
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notes,” being notes given for its stock by holders thereof, and 
of similar tenor and import to the note in suit. The makers of 
these stock notes were liable to pay the same whenever assess- 
ments were voted thereon by plaintiff’s directors pursuant to 
its charter and by-laws. Among the stock notes so held by the 
plaintiff was one for $900, made by the Atlas Guaranty Com- 
pany, and given for the stock assigned and delivered to the de- 
fendant. This note was surrendered to the maker by the plain- 
tiff at the time the defendant's note was taken, and his note 
was taken in lieu of the note so surrendered. The defendant 
then understand that his note was to take the place of the At- 
las Guaranty Company's note in the assets of the plaintiff. 
From its language, as well as the circumstances under which it 
was given, the note in suit was, in effect, the same as the other 
stock notes. Assessments were made on this note as follows: 
July 30, 1892, $90, payable September 15, 1892; December 26, 
1894, $100, payable February 1, 1895; and March 1, 1895, $710, 
payable April 15, 1895. Notice thereof was given of each as- 
sessment by publication in the Rutland Herald,—a newspaper 
printed in Rutland,—agreeably to the requirements of the char- 
ter. The writ is dated September 6, 1895. 

1. The defendant insists that this action is barred by the 
statute of limitations, on the ground, as he claims, that the 
note in suit in legal effect is a note payable on demand, and 
that the statute began to run thereon from its date, although 
no demand was in fact made within 6 years from its date. Un- 
doubtedly, in the case of a note payable on demand, the con- 
tention of the defendant is correct. But when delay in mak- 
ing demand is expressly contemplated, there is no rule of law 
that requires that demand should be made within the statutory 
period for bringing an action. “Where a promissory note made 
payable “three months after demand” was sought to be en- 
forced more than 20 vears after its date, it was held that, as no 
demand had been made until within 6 years next before bring 
ing the action, the statute had not run thereon: Wood, Lim. 
Act., 256, 257; Stanton vs. Stanton, 37 Vt., 413. In Stanton vs. 
Stanton, supra, it is said that ‘‘ when the instrument itself indi- 
cates that the calls for payments were to be indefinitely pro- 


spective, and to be made as might suit the wants and conveni- 
ence of the payee, there is no ground furnished upon which the 
law can assume any fixed point as a limit to reasonable time 
for making 2 demand, and, therefore, give operation to the 
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statute of limitations,’ The note in suit refers to the charter 
to determine when the installments called for by the directors 
should become due and payable. Section 6 of. the charter, 
among other things, provides that * securities,” which included 
stock notes, should be payable in such installments and at such 
time or times as the directors might require; notice thereof 
being published in some newspaper printed in Rutland at least 
30 days previous to the time when such installment was de- 
clared to be payable. By the express terms of the defendant’s 
note, no installment nor part thereof was to be due until a time 
after demand should be made by such publication. These stock 
notes were treated as a fund for the benefit of the creditors of 
the plaintiff. It is apparent from the terms of the note that 
delay in making demand was expressly contemplated by the 
parties, and that the calls for payment were to be indefinitely 
prospective, and were to be made as might suit the wants and 
convenience of the plaintiff, as the same should thereafter be 
determined by its business needs; and consequently the stat: 
ute of limitations would not begin to run upon the installments 
until the time fixed for payment by the call of the directors, and 
the publication of notice agreeably to the charter. This con 
tention of the defendant, therefore, cannot prevail, as this 
action was brought within six vears of the time when the first 
installment became payable. This holding is not opposed to In- 
surance Co. vs. Batcheller (62 Vt., 148), which recognizes the 
doctrine that the statute of limitations begins to run when the 
plaintiff first can sue on the claim in question. The defendant 
also contends that, if the statute did not begin to run from the 
date of the note, it began torun at the expiration of a reasonable 
time in which to call for payment, and to publish notice of such 
call, pursuant to the terms of the note, and that such reason- 
able time had elapsed more than six years before the com- 
mencement of this suit. If it were the law that the demand 
must have been made within a reasonable time (which we do 
not decide), to render this claim effective in his behalf, it would 
be incumbent on the defendant to show, as a matter of fact, 
when such reasonable time expired, or to show a state of facts 
upon which the law would assume a limit to such reasonable 
time: Stanton vs. Stanton, 87 Vt., 413. The record does not 
show such a finding as a matter of fact by the trior; nor does it 
disclose such facts as enables this court to say, as a matter of 
law, when such reasonable time would expire. Hence, on this 











1900. } Northern Pac. Exp. Co. vs. Traders’ Ins. Co. 503 % 











view of the matter, it cannot be held that the note is barred by ‘i 
the statute of limitations Ml 

2. It is not necessary to decide whether it was error to admit 4 
parol evidence to show what occurred between Redington and 2 
the defendant when the latter gave the note to the plaintiff, for iq 
the facts found on such evidence cannot avail the defendant by i 
way of defense to this action. Such facts show that he gave “44 





the note for the purpose of enabling the plaintiff to deceive the 
insurance commissioners of this State in respect to its then i 
flnancial condition, and he is estopped from taking advantage 












of his own fraud in this behalf: Town of Grand Isle vs. Kin- 
ney, 70 Vt., 381. oh 
3. The call by the directors for the several installments was is 
not invalid by reason of the failure of the plaintiff to elect 15 a 
directors for the years in which such calls were made. The ‘ 
charter provided that there should be not less than 7 nor more aa 
than 15 directors. At no time did it elect less than 7 directors, a 
and at all times in question it had more than 7, and more than eh: 
a majority of 15 directors participated in the vote of the board t 
declaring the installments payable: Wright vs. Com., 109 Pa. nt 






St., 560. Judgment affirmed. 





SUPREME COURT OF ILLINOIS. 









NORTHERN PAC. EXP. CO. i, 
ve. t 

TRADERS’ INS. CO. or Cuicaco.* iM 
ia 

: 7 ‘ : by 

An express company was insured on express matter only while contained in 8B 
cars while in transit on lines owned, leased, or operated by the N. Rail- iat 

aa ‘ fs a 
road Co. tag 
Held, That goods on lines which were so owned or leased at the date of the ayy 
policy, though not at the time of loss, were covered. + 

. 


Statement of facts by Boaas, J. 











Ne 

The express company instituted an action against the insur- H 
ance company to recover under an insurance policy issued by if 
the latter company. The declaration set forth the policy in | 
hee verba. The portions of the policy involved in this investi- e 
gation are as follows:— “ 
* Decision rendered, Dec. 18, 1899. | 


 * 





tarsi 


le UB att 
ee ee 







































. — * 






SS EEO ETI OS 








ee 





ey AM, Se 


Sa eee 




































eal 





AOR LE BLA DE Ps 








~ 














ee ee 





Supreme Court of Illinois. [June, 


“No. 019,322. $48,000. 

“The Traders’ Insurance Company of Chicago, Illinois, 

“In consideration of $480, do insure Northern Pacific Ex- 
press Company against loss or damage by fire to the amount 
of forty-eight thousand dollars ($48,000) on express matter 
and accrued charges on same, only while contained in cars 
while in transit upon lines owned, leased, or operated by the 

Northern Pacific Railroad Company, loss not to exceed $4,800 

in any one car (it being agreed and understood that this insur- 

ance covers against loss by fire only on express matter of every 
description and kind owned by the assured, as well as their lia- 
bility as common carriers, but this insurance shall not apply 
to express matter in cars while the same are in any building) 
against all such immediate loss or damage sustained by as- 
sured as may occur by fire to the property herein stated, not 
exceeding the sum insured, nor the interest of assured there- 
in, except as hereinafter provided, from the 24thday of March, 

1893, at twelve o’clock noon, to the 24th day of March, 1894, 

at twelve o’clock noon; the said loss or damage to be esti- 

mated.” 

The declaration averred the insured property was at the time 
of the fire in transit in a car on a line of railroad which was 
leased and operated by the Northern Pacific Railroad Company 
at the date of the execution of the policy of insurance. The 
court construed the policy to create liability against the insur- 
ance cumpany only in the event the *“ express matter” con- 
sumed by fire should be, at the time of the fire, in transit on a 
line of railroad which, at the time of the fire, was owned, leased, 
or operated by the Northern Pacific Railroad Company, and 
sustained a demurrer to the declaration. The plaintiff in error 
abided its declaration, and judgment was entered dismissing 
the action. This is a writ of error to bring into review the 
judgment of the Appellate Court affirming that of the Circuit 
Court. 

Kemper K. Knapp, for Plaintiff in Error. 

Durer, Jupau, Wittarp & Worr, for Defendant in Error. 


Bocas, J.(after stating the facts). 

We think the Circuit Court misinterpreted the meaning of 
the policy. The design of the parties to the policy was to pro- 
vide and secure indemnity against loss by fire to property in 
the custody of the express company while in transit. The prop- 
erty to be insured was such as should be in the possession of the 
express company and in transit in its cars at the time of the 
loss by fire, and, therefore, the liability of insurer could not be 
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limited by the specification of certain articles of property in the 
policy, or to such articles only as should be destroved at desig- 
nated points or places. The nature of the business of the as- 
sured and the situation and character of the property demanded 
a contract to a degree general in terms as to property and the 
location thereof. Business prudence on the part of the insurer, 
however, forbade the issuance of policies wholly without re- 
striction or conditions as to the property, and the place of 
its destruction. The number of cars to be used, or likely to be 
used, and where the same were to be transported, entered 
materially into consideration, and the average amount of busi- 
ness to be transacted became also an important feature. These 
data, as to given lines of railroad, were obtainable. The lines 
of railroads owned, leased, and operated by the Northern 
Pacific Railroad Company when the policy was written were 
then known to the contracting parties. The extent of their 
mileage, the territory they traversed, the dangers from fire to 
be apprehended along such lines, and the approximate number 
of express cars that would be needed to answer the purposes of 
the business of the express company in the territory through 
which such lines of road passed, the contents whereof were the 
subject-matter of the indemnity, were elements entering into 
the contract of insurance. The designation of the lines of rail- 
road in the policy was with the design of limiting the liability 
of the insurance companies to losses by fires to property while 
in transit on those lines, and as matter of description of the 
identity and locality of the insured property. In policies cover- 
ing stocks of merchandise similar methods are adopted in order 
to establish the identity and locality of the stock which is to be 
protected; as, for instance, describing the insured property to 
be a stock of merchandise contained in a brick building belong- 
ing to A. B., situate at the corner of given streets. In such 
policies the designation of the building is merely matter of de- 
scription of the identity and locality of the property to be cov- 
ered by the policy, and it is not essential to the right of the 
owner of the stock that is so insured to recover that the owner- 
ship of the building shall be the same at the time of the fire as 
at the time the policy was issued. 

It is manifest the care and prudence of the Northern 
Pacific Railroad Company in the operation of its trains was not 
the consideration which induced the designation of the lines of 
railroad of that company as defining the liability of the insurer, 
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for the reason that liability attached upon all lines then owned 
by said railroad company, whether operated by it or not. <A 
contrary construction of the policy, though urged in this case 
by the insurance company, would operate unjustly and harshly 
against such companies. After the execution of such a policy, 
the railroad company whose lines of railroad were adopted in 
such policies for the purpose of defining the territory within 
which the insurance company should be liable to respond for 
the destruction of property by fire, might acquire by purchase 
or lease, or operate under contract, many other additional lines 
of railroad located through entirely different territory, and, if 
the construction contended for should be given the policy, an 
express company holding such policy might extend its business 
over such additional lines, and operate its cars on any or all 
such after-acquired lines of railroad, and be protected by the 
policy issued to it at a time when such railroad company had 
but a single line of railroad. The judgment of the Appellate 
Court and that of the Circuit Court are each reversed, and the 
cause is remanded to the Circuit Court, with directions to over- 
rule the demurrer, and require the defendant company to plead 
to the declaration. Reversed and remanded. 


SUPREME COURT OF MISSISSIPPI. 


WESTERN ASSUR. CO. or Toronto 
vs. 
PHELPS. * 


The insurance was on a gin house, stands, feeders, and other property de- 
scribed in the policy. 

A statute of Mississippi provided that the insurer should not be permitted, in 
case of suit, to deny that the property was worth the full value upon 
which the insurance was calculated, or in case of the three-quarter clause 
that the amount insured was but three-fourths of the value, and in case 
of total loss the damages should be the amount of insurance. 

Held, That the statute rendered nugatory a three-quarter clause making the 
insured a coinsurer, and reducing the liability below the sum named in 
the policy. 

Nor under such statute can the amount of the policy for which the company 
is liable be reduced by coneurrent insurance consented to by the insurers. 
Such aggregate must be taken as the value of the property. 

The insured cannot waive the statute by accepting a different rule for fixing 
the amouut of loss. 

Knowledge of other insurance without consent is a waiver of the same. 





* Decision rendered, April 9, 1900, The facts sufficiently appear in the syllabus —({Ep. Ins. L. J. 
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WHITFIELD, J. 

The contention that the appellant, if the only insurer, would 
be liable for only three-quarters of the loss, under the three- 
quarter clause in the policy, and, in case of valid concurrent in- 
surance, consented to, for the same amount appellant insured 
for, then for only one-half of three-quarters of the loss, cannot 
be upheld, since this policy was issued after the adoption of our 
valued-policy statute (Laws 1896, ¢. 56), which statute is, there- 
fore, integrated into, and made part of, the policy, and hence 
necessarily writes out of the policy all stipulations therein in 
conflict with the statute. As said by Judge. Dillon in White 
vs. Insurance Co. (4 Dill., 177, Fed. Cas. No. 17,545, approved in 
Havens vs. Insurance Co., 123 Mo., 403), * the general rule is 
that laws in existence are necessarily referred to in all con- 
tracts made under such laws, and that no contract can change 
a law.” The provisions ef said act of 1896 are substantially 
identical with similar statutes in Missouri, Tennessee, and else- 
where, and we find an unbroken line of decisions construing 
these statutes. Since, however, counsel for appellant do not 
seriously controvert here the propositions of counsel for appel- 
lee on the construction of this statute, and especially in view of 
the accurate and discriminating marshaling of the authorities 
by the counsel for appellee in their very able brief in this cause, 
we shall state the conclusions at which we have arrived on 
this head, with some of the authorities, referring the bar to 
that brief, which we direct to be printed in full, for a full list of 
the authorities and the discussion of them. 

We think it clear, under the act of 1896, supra :— 

1. That the three-quarter clause is nugatory. An insurance 
company must determine the valuation of the property. It can 
then insure such part of that valuation as the parties may 
agree on, but whatever amount it does insure, receiving pre- 
miums on that amount, is the final measure of its liability in 
case of a total loss, and it cannot reduce this amount by insert- 
ing in the policy provisions seeking to impose upon the insured 
the burden of coinsurer. The amount named in the policy, and 
on which amount the insured pays premiums, is practically 
liquidated damages, in case of a total loss. There is nothing 
harsh about this law. It was manifestly enacted to meet and 
remedy a thoroughly well-known evil, and it is as perfectly part 
of the contract (being written into it) as any other stipulation 
therein. The statute supervenes all policies issued under it, 
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and writes out of them all stipulations inconsistent with itself, 

2. It is also settled that, ‘ where several concurrent policies 
on a building have been written with the consent of the re- 
spective companies, each company is liable for the full amount 
of its policy ” under statutes like this: Havens vs. Insurance 
Co., supra. The court well sav: “ We think there can be no 
valid reason why the mere fact that several companies assured, 
each a part of the whole risk, should affect the operation of the 
statute. If, in order to induce good faith on the part of the 
insured, and thus give greater security to the insurer, the com- 
panies desire to make the owner bear a portion of the risk, this 
protection can readily be secured by limiting the amount of 
concurrent insurance. The insurance is written [as here] by 
the consent of all the companies, and it must be presumed, 
when each consented to the additional insurance by the others, 
that in its opinion and estimation the total insurance was not 
excessive or disproportionate to the value of the property. The 
amount written in each policy is expressly assented to by all the 
other insurers, and they must be held to agree that the aggre- 
gate of their several policies is the value of the property. To 
hold otherwise is to repeal the statute in every case where 
there is more than one policy on the same property, whereas it 
was intended to apply to all. When we consider the well- 
known custom of the different agencies, representing often a 
number of companies, and distributing the insurance they 
write equitably among their several members, we can readily 
see how easily, under their contention, they can render the 
statute nugatory in the most important risk. We think the 
statute is obligatory in the concurrent as in the single policy,” 
—citing Oshkosh Gaslight Co. vs. Germania Fire Ins. Co., 71 
Wis., 454; and Queen Ins. Co. vs. Jefferson Ice Co., 64 Tex., 578. 
The editor of the American Railroad and Corporation Reports 
(volume 2, p. 578), commenting upon this decision of the Su- 
preme Court of Missouri, says: ‘“ Under such statutes, if sev- 
eral policies are issued upon the same property, the full amount 
of each may be recovered.” Besides the principal case, the fol- 
lowing sustain this proposition: Reilly vs. Insurance Co., 43 
Wis., 449; Cavan vs. Insurance Co., 68 Wis., 515; Oshkosh Gas- 
light Co. vs. Germania Fire Ins. Co., 71 Wis., 454; Barnard vs. 
Insurance Co., 38 Mo. App., 106; Queen Ins. Co. vs. Jefferson 
Ice Co., 64 Tex., 578. Of course, it must be borne in mind that 
the concurrent insurance in this case was consented to. 
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3. It is also settled that the statute is not waived by accept 
ing a policy prescribing a different rule for fixing the amount 
of the loss to be paid, nor does it exclude the operation of the 
statute: Insurance Co. vs. Leslie, 47 Ohio St., 409; Dugger vs. 
Insurance Co. (1895), 95 Tenn., 245, and Thompson vs. Insur- 
ance Co., 45 Wis., 388. Public policy declared by the statute 
cannot thus be contracted away. 

The only points pressed seriously here are that the contract 
was incomplete, and that the agent, Klein, conspired and col- 
luded with Dr. Phelps to defraud his company; betraying the 
company in the interest of appellee. But the proof wholly 
fails on both propositions. The appellant had full knowledge, 
through Klein and its general agent, Dexter, at Atlanta, of the 
additional insurance; and this knowledge bound and estopped 
it if the consent had never been indorsed on the policy—es- 
pecially so in view of the fact that the company received the 
premium with such knowledge, and retains it while defending: 
Mitchell vs. Insurance Co., 72 Miss, 53; Insurance Co. vs. Gib- 
son, 72 Miss., 58; American Fire Ins. Co. vs. First Nat. Bank of 
Vicksburg, 73 Miss., 469. Affirmed. 


SUPREME COURT OF IOWA. 


CORNELIUS 
vs. 
FARMERS’ INS. CO.* 
The application was made part of the policy, and represented that the build- 
ing was occupied as a dwelling; the policy insured it as a dwelling. and 


provided that it should be void if used for any other purpose. It was 
used as a storehouse. 


Held, That where the evidence would have authorized a finding by the jury 
that the agent agreed to so frame the application that it might be used 
as a dwelling or storehouse, it was error to direct a finding for the company. 


D. D. Murpny, jor Appellant. 
Deacon & Goop and Joun Everatt, Jr., fur Appellee. 


Rosrnyson, C. J. 
In February, 1894, in consideration of a premium of $10, the 
defendant issued to Frederick William Cornelius a policy, 


*Decision rendered, Dec. 16, 1899. 
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which purported to insure him against loss or damage by fire to 
the amount of $500 on a certain frame dwelling house. which 
was described. for the term of five years. During the life of the 
policy the building insured was destroyed by fire. The assured 
is now dead, and this action is brought by the executor of his 
estate to recover for the loss sustained. 

The insurance was based on an application, which was made 
a part of the policy, and the latter provided that the policy 
should become void, if the premises insured should be used for 
any purpose other than that mentioned in the policy. It also 
provided that the defendant should not be liable under it while 
the building insured should be vacant or unoccupied. Among 
the questions in the application referring to the building in- 
sured, which were answered by the decedent, were the follow- 
ing: “For what occupied? By whom?” The answer written 
in the policy was as follows: “* Pri. frm. dwg., by me or tenant.” 
At the time the building was destroyed it was used as a store- 
house for machinery. The application was taken by a soliciting 
agent named Huene, who prepared it for the signature of the 
applicant. The petition alleges that, when the applicant was 
asked the questions we have set out, he informed Huene that 
the building had been used as a dwelling by a tenant of the ap- 
plicant, but that he could not keep it so occupied during the 
term of five years; and further stated that, unless the property 
could be insured, whether so occupied or not, he did not desire 
any insurance. In reply, Huene said that for $2.50 extra pre- 
mium the application could be so made that the policy would 
cover the building whether occupied as a dwelling or not; that 
the applicant paid the extra premium of $2.50, and requested 
that the application be so prepared as to make the policy cover 
the building, whether used as a dwelling, storehouse, or gran- 
ary; and that the agent undertook to write the answer to the 
question as given him by the applicant as to the use and occu- 
pation of the building during the term of the policy, and repre- 
sented that the answer was made in accordance with the wishes 
of the applicant, and that the policy would cover the building, 
whether used as a private dwelling by a tenant, or, when not so 
occupied, to be used by the assured as a granary or storehouse. 
The petition further states that the applicant was a German, 
not conversant with the English language, and that he relied on 
the agent te write correct answers in the application, and be- 
lieved he had done so when he signed the application; that he 
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was deceived by the representations of the agent; and that he 
would not have signed the application had he not been so de- 
ceived. The evidence tends to sustain the allegations of the 


petition. 

The well-settled rule is that it is within the apparent scope of 
the powers of a soliciting agent to prepare the application 
which the applicant for insurance signs, and that, when the ap- 


plication is so prepared, if it fail to show material facts, and the 
applicant is not blamable for the omission, the failure of the 
agent to set out the facts is chargeable to his principal, and will 
not afford ground upon which it can avoid liability: Jamison 
vs. Insurance Co., 85 Iowa, 229; Reynolds vs. Insurance Co., 80 
lowa, 563; McComb vs. Insurance Co., 88 Iowa, 247; Dryer vs. 
Insurance Co., 94 Iowa, 471. 

The evidence would have authorized the jury to find that the 
decedent applied for insurance on his building while it should 
be occupied as a dwelling house, storehouse, or granary; that 
the agent agreed to so frame the application as to secure for the 
applicant the insurance he desired; that the applicant, without 
fault on his part, believed that the application had been so 
drawn as to express the contract or policy desired, and signed it 
with that belief, and paid an extra amount as premium to 
secure the policy for which he believed himself to be applying. 
It was said in Dryer vs. Insurance Co., supra, that the plaintiff 
in that case had a right to insure his property only on condition 
that the insurance would be good wherever the property might 
be in Clayton County, and that it was within the apparent 
power of the insurance company to furnish that kind of insur- 
ance; that it was the duty of the agent, in preparing the appli- 
cation, to designate in it the place or location where the prop- 
erty to be insured was to be kept, and that he should have so 
prepared the application that it would fully and fairly express 
the proposition of the plaintiff for insurance. And in this case 
it was within the apparent power of the defendant to grant the 
insurance desired by the decedent, and it was the duty of the 
agent to express fully and correctly in the application the 
proposition for insurance which the applicant made. That he 
failed to do so was not the fault of the applicant. The defend- 
ant has received and holds the extra premium exacted for the 
insurance desired, and must be charged with knowledge of 
what that was when the policy was issued. Hence it should 
not be heard to say that it was not given by the policy issued. 


ea 


Clie ae: 


vv 


whe Le 


Ee 


matte he aie 2a 2S 
pon ice AUE pita Dae ce a 


Cea AD 


« 


- 2 a few we 
= Sa NS FO e OL A. 


« edt? Vo@ nt. Ff Brewers 
a a Pe ee eee 





ee 


coon haesdheriaphanh-tmnaras-edine-giadnecupndunoutaptnansbais sat dvangagastatintn Melly Maxaia liana aia 
SLOT ADVIL TIO MT WEE Se TIER EN OE I URMPNE PRS Bee 


ee Re a ee 


POT AOE 8 VOT OTE ROP 5 ONENESS Rs OP MEM LS 


L Ledescendtteen ateiiednateh Cintantthies i aiehedae «tieemaedtomnens aban 


tp ote Cog 
Be Aw ale KN 8 chem tern ne MaRS Mina 


= 


pars 


512 Supreme Court of South Dakota. [-June, 


This is unlike the case of Dryer, last cited, in that the agent did 
not undertake to contract for the defendant, nor to construe the 
policy it would issue. He merely undertook to represent cor- 
rectly in the application the statement made by the applicant 
in regard to the uses to which the property to be insured would 
be devoted during the term of the policy, and that he was au- 
thorized and required to do. The defendant is liable for his 
mistake or omission, and cannot avoid liability on account of it. 
We conclude that the District Court erred in directing a verdict 
for the defendant, and the judgment rendered is, therefore, 
reversed. 
Granger, J., not sitting. 


SUPREME COURT OF SOUTH DAKOTA. 


BENARD 


vs, 
) 


( 
GRAND LODGE OF THE ANCIENT ORDER 4 


UNITED WORKMEN OF THE DAKOTAS et AL.,* 


Where a certificate of a benevolent society names the wife as beneficiary, and 
it appears that it was by virtue of an agreement between husband and 
wife that she should pay the assessments in case of his disability, and 
she does pay some, she acquires an equitable interest of which she cannot 
be deprived except by a party having a stronger claim. 

Such wife has a right to the proceeds superior to that of a sister, where the 
husband afterwards surrendered the certificate in exchange for one mak- 
ing the latter the beneficiary, though the constitution provided there 
should be no vested right in such proceeds and that the policy could be 
assigned. 


Wirxes & Wixkes (Aikens & Judge, of counsel), for Appellant. 
Keith & Warren, for Respondents. 
Corson, J. 

This is an action by the plaintiff, widow of one Albert Be- 
nard, who was a member of a subordinate lodge connected with 
the defendant order, to recover upon a benefit certificate issued 
to him during his lifetime by the said order. Findings and 
judgment were in favor of the defendant, and the plaintiff 
appeals. 

Albert Benard died on March 16, 1899, while a member of 
said lodge in good standing. He became a member in 1894, at 





* Decision rendered, April 3, 1900. 
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which time he received a benefit certificate for the sum of $2,- 
000, payable to the plaintiff, Annie Benard, as beneficiary. On 
November 28, 1898, about four months prior to his death, the 
said benefit certificate was surrendcred, and a new one issued, 
in which his sister, Emma Roberts, was made the beneficiary. 
The lodge has appeared and answered, and set up in its answer 
that it holds the sum of $2,000 due upon said Benard’s benefit 
certificate for such person as the court may adjudge to be en- 
titled to receive the same. It also set up facts showing that 
the first benefit certificate had been surrendered and canceled, 
and that a new one had been issued, in which said Emma 
Roberts was made the beneficiary instead of the plaintiff. In 
its sixth finding of fact the court found as follows: ‘ That, at 
or about the time that Albert Benard became a member of said 
Jasper Lodge. No. 21, it was agreed between him and the plain- 
tiff that he would take out the said benefit certificate, and have 
it made payable to the plaintiff as beneficiary, and that she 
would help him pay the assessments, if he should be unable to 
pay them himself; that said Albert Benard paid almost all the 
said assessments, but that the plaintiff paid a very small part 
thereof, the amount of which is not shown. by the evidence.” 
Notwithstanding this finding, the court concludes as matter of 
law that the appellant never acquired any vested right in the 
said benefit certificate issued to said Benard, and is not entitled 
to the money thereon, nor any part thereof, but that said Emma 
Roberts is entitled to receive the same. The appellant relies 
upon two propositions: (1) That, by virtue of the agreement 
between herself and her husband, she had such an interest in 
said benefit certificate as to estop the assured from in any man- 
ner changing the beneficiary; and (2) that the change of bene- 
ficiary relied upon by respondents was never consummated. 
The respondents insist that the appellant had no vested in- 
terest in said certificate, and that, under the constitution and 
by-laws of the order, the asured had the right to surrender the 
original, and receive in its place a new one, in which the name 
of the beneficiary should be changed. In article 8 of the gen- 
eral laws of the supreme lodge of the order it is provided: The 
beneficiary designated in the benefit certifictae has no vested 
right in the sum specified in such certificate until the death of 
the member gives such right, and the designation may be 
changed by the member in the method prescribed by the laws 


of the order at any time before his death. It is further pro- 
VoL. XX(X.—33. 
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vided by the said general laws that any member desiring to 
change his beneficiary may do so by filling out the blank form 
on the back of the certificate authorizing the change, signing it, 
and having his signature attested by the recorder of the lodge 
and the seal of the lodge affixed thereto. This certificate, to- 
gether with the fee of 50 cents, is forwarded to the grand 
recorder, Who issues a new certificate in lieu thereof, payable as 
directed on the back of the surrendered certificate. 

This case, while appearing upon the face of the record as one 
by the plaintiff against the lodge, is, in effect, a controversy be- 
tween the plaintiff and Emma Roberts, as to their relative 
rights to receive the amount of the benefit certificate, and in 
determining those rights this court is to be governed by equita- 
ble principles. The defendant cannot, by any rule or by-law, 
change the law applicable to such a controversy, as between the 
parties who claim the fund. Inu this case, if Benard, in making 
the original certificate payable to his wife, did so under an 
agreement with her by which she undertook, in case of his in- 
ability to meet the assessments becoming due thereon, tG pay 
the same, and she did pay some of the said assessments, she 
acquired an equitable interest in the benefit certificate, of 
which she could not be deprived except by a party showing a 
better equity in the new certificate. So far as the record dis- 
closes in this case, Emma Roberts is a mere volunteer bene- 
ficiary. It is not shown that she has any equitable right to 
such certificate, and her merely legal right must yield to the 
superior equitable right of the plaintiff. The equitable claim 
of the plaintiff is very much stronger by reason of her rela- 
tionship to Benard. In providing means for the support of his 
widow and children after his death, Benard was performing a 
duty that he owed to her and them, and, adding to this the 
agreement entered into between him and the plaintiff, we are 
of the opinion that she clearly acquired such an equitabie in- 
terest in the benefit certificate originally issued to Benard as 
entitles her to recover in this action as against the claims of 
the volunteer beneficiary named in the new certificate. That 
the equities between the beneficiaries may be considered by a 
court of equity is held in the case of Adams vs. Grand Lodge, 
105 Cal., 321, 88 Pac., 914. In that case the Supreme Court of 
California said: ‘ We then have a certain fund of money to 
which the plaintiff and the intervener both claim title, and 
their respective claims of ownership are to be litigated in the 
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same way, and finally adjudicated and determined upon the 
same principles, as though the common source of title to this 
money came through a bequest or gift, rather than from a 
mutual benefit association.” And they proceeded to deter- 
mine the rights of the claimants upon equitable principles, 
although presumably that grand lodge had the same by-laws 
or rules as the defendant in this action. In Maynard vs. Van- 
derwerker (Sup., 24 N. Y. Supp., 932) the Supreme Court of the 
State of New York, at a special term, held: ‘“ Where a person 
became a member of a mutual benefit association under an 
agreement with the person designated in the certificate as 
beneficiary that the beneficiary should pay all the assessments, 
and they were so paid, the beneficiary acquired a vested inter- 
est in the certificate, and the member could not afterwards 
make another designation:” Smith vs. Society, 1283 N. Y., 85. 

It is insisted on the part of the respondents that the evi- 
dence offered in support of the agreement was insufficient to 
show that a contract was entered into between Benard and the 
plaintiff at the time the original benefit certificate was issued. 
But we are of the opinion that this alleged agreement was sus- 
tained by the evidence. As before stated, it was not shown 
that the claimant, Emma Roberts, had any equitable claim 
whatever to the benefit certificate. So far as the evidence dis- 
closes, her claim to the money is based upon the legal ground 
that she was named the beneficiary in the second certificate. 
In view of the fact, therefore, that the plaintiff has shown an 
equitable claim to the money, we are of the opinion that she is 
entitled to the same. 

Under the view we have taken of the case, it will not be 
necessary to discuss or decide the question presented as to the 
validity of the issuance of the second certificate. The judg- 
ment of the court below is reversed, and the Circuit Court is 
directed to correct its conclusions of law, and to enter a judg- 
ment in favor of the piaintiff for the amount due upon said 
benefit certificate as originally issued. 
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COURT OF APPEALS OF KENTUCKY. 


LEE ) 


v8 
UNION CENTRAL LIFE INS. ial 


Where an applicant for insurance, by the terms of the receipt for the first pre- 
mium, was, in the event the application should be accepted, to be insured 
‘‘in accordance with all of the provisions, conditions, and stipulations of 
the policies of said company,” and the beneficiary alleges in her petition 
that a policy was issued but never delivered, it must be assumed that 
the policy issued contained the conditions and stipulations of the policies 
which the company was at that time issuing, that being the character of 
policy the contract obligated it to issue. 


A stipulation of a policy that no suit shall be brought thereon after one year 
from the death of the insured is valid. 


Joun W. Ray, for Appellan/. 
Frank Curnn, for Appellee. 
Paynter, J. 

A suit was instituted in the Carlisle Circuit Court to recover 
the amount herein involved on an insurance policy. Two ap 
peals were prosecuted to this court from judgments rendered 
in that action: Lee vs. Insurance Co. (Ky.), 41 8. W., 319; In- 
surance Co. vs. Lee (Ky.), 47 S. W., 614. That action, on mo- 
tion of plaintiff, was dismissed without prejudice, and after- 
wards this action was instituted in the Franklin Circuit Court 
on the same alleged cause of action. The agent of the appellee 
executed and delivered to J. T. Lee a receipt, as follows; to 
wit :— 

“ Received from J. T. Lee thirty-nine dollars and sixty-two 
cents, being the first annual premium on an application for a 
policy of insurance in the Union Central Life Insurance Com 
pany of Cincinnati, Ohio, for two thousand dollars on the life 
of J. T. Lee. It is hereby understood and agreed that said 
J. T. Lee is to be insured from the date of this receipt, in ac- 
cordance with all the provisions, conditions, and stipulations 
of the policies of said company, provided said application 
shall be approved and accepted by said company. If, how- 
ever, the application shall be declined by the company, this 
agreement is to be null and void, and the amount (receipt 
whereof is herein acknowledged) is to be returned to said J. 
T. Lee by me on surrender of this receipt.” 





* Decision rendered, May 10, 1900. From Southwestern Reporter. 
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It is averred in the petition that the policy was issued on the 
life of Lee, payable on his death to the plaintiff; that the policy a 

yas never delivered to him. It will be observed that by the rt 
terms of the receipt he was to be insured from the date of the 
receipt, “in accordance with all the provisions, conditions, and 
stipulations of the policies of said company.” From the aver- 
ment made in the petition, we must conclude that the policy 
issued was one with the provisions, conditions, and stipulations 
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of the policies which the company was at that time issuing. ii 
The contract obligated it to issue that character of policy. It 4a 
filed with its answer the policy containing the provisions, con- ‘a 
ditions, and stipulations which the one it should have delivered 2% 
to Lee should have contained. The receipt does not state the FT 
provisions or conditions upon which he was insured, and the Wi 
only way to ascertain what they were is by an examination of is 
the kind of policy which should have been delivered to him. 

Therefore, in determining the rights of appellant and appellee, a 
we are bound to ascertain the provisions, conditions, and stipu- a 
lations of the policy like the one which the appellee was obli- i 


gated to deliver to the insured. That policy contained a pro- 3 
vision as follows; to wit, “ That no suit to recover under this is 
policy shail be brought after one year from the death of the in- ; 
sured.” The insured died on September 30, 1894, and this ! 








action was instituted on March 6, 1899,—nearly five years after re 
the death of the insured. wt 
The principal question in this case is whether the provision oi} 
yt. 
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of the policy quoted is valid. Can parties to a contract like the 
one under consideration stipulate that an action upon it shall 
be brought within one year after the death of the insured? 
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This is no longer an open question in this State. It was recog- ie 
nized as valid in Owen vs. Insurance Co., 87 Ky., 571, 10 S. W.. +) 
119. It was expressly so decided in Fund Co. vs. Turner, 89 ti 
Ky., 665, 13 S. W., 104. The Supreme Court of the United 24 
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States, in Riddlesbarger vs. Insurance Co. (7 Wall., 386, 19 L 
Ed., 257), adjudged that such a provision in a contract is not 
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against public policy, and is valid. The same doctrine is an- Py 
nounced in 2 May, Ins. (§ 478), and in discussing the justice and is 
wisdom of such a provision the author says: “And the adop- be 
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tion of such a condition is based upon grounds of prudence and 
policy which must challenge the general approval. Insurance 
companies are always liable to be imposed upon by fraud. It 
is often very difficult to detect the fraud, and to obtain evi- 
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dence to substantiate it in a court of justice; and the greater 
the lapse of time the greater the difficulty. It is, therefore, a 
wise and provident precaution to take—one which the law 
ought, if possible, to uphold—to limit, by the terms of their 
policies, the time within which actions shall be brought, as a 
necessary protection to themselves against fraud; and they 
have the same right to introduce such a stipulation as to intro- 
duce any other.” 1 Wood, Lim. (§ 42), supports the same doc- 
trine. The courts of last resort in nearly every State in the 
Union have adjudged that such a provision in a policy is not 
against public policy, and is valid. The time during which the 
suit pended in the Carlisle Circuit Court and the Court of Ap- 
peals did not prevent the running of the statute of limitation: 
Riddlesbarger vs. Insurance Co., supra; Wilson vs. Insurance 
Co., 27 Vt., 99. Section 4991 (Rev. St. Ohio) refers to the gen- 
eral statute of limitation in that State, and has no reference to 
a contract fixing the limitation for bringing an action on it. 
If the action was pending in Ohio, we do not think that statute 
would have any application to the question here involved be 
cause of its terms, and, further, because the stipulation in the 
policy as to limitation would control. A statute of limitation 
relates only to the remedy, and the lex fori governs: McArthur 
vs. Goddin, 12 Bush, 274; Davis vs. Morton, 5 Bush, 160; Bank 
vs. Trimble, 6 B. Mon., 599. We are of the opinion that the 
court below properly adjudged that the action was barred by 
the provision of the contract limiting the time within which the 
action should be barred to one vear. We think one year was a 
reasonable time in which to allow plaintiff to bring the action. 
The judgment is affirmed. 
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Where a husband procures insurance on his life, payable to himself after a 
term of years, if he shall live so long, and, if not, then to his wife at his 
death, and, after paying premiums for some years, gives a premium note, 
which has a forfeiture clause therein more onerous, as against the inter- 
ests of the wife, than the forfeiture clause in the policy, such forfeiture 
clause in the note will not avail the insurance company, as against the 
wife, unless she assents thereto. a 

Where a condition in a life insurance policy is to the effect that ‘in ease of 4 
default for nonpayment of premium after three years, and no legal sur- 
render having been made, the insured having paid at maturity all notes 
given for premium, then this policy shall, without surrender, but upon 
payment of all outstanding premium notes, become a paid-vp t rm policy, ‘a 
without change of terms or conditions,” the payment of all outstanding 
premium notes, though given after three annual premiums had been paid, 
is a condition precedent to such policy becoming a paid-up term policy. 

Where a policy of life insurance is issued and accepted upon the conditions 
and agreements contained therein, such conditions and agreements form 
the contract between the parties, and will not be varied or controlled by 
the subsequent course of dealing between them, in the absence of fraud 
or bad faith. 

Where it is provided in a life insurance policy that the company will loan to 
the insured on such policy, as collateral security, certain sums of money, as 
graded as to amount by the number of annual cash premiums paid, the i 
insured is not entitled to such loan after he is in default in the payment 
of a premium or premium note, when such default works a forfeiture of 

the policy by its terms and conditions, unless such default is waived by 

the company. 
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Burkert, J. (after stating the facts). 
As this policy was made payable to the husband at maturity, 
if then alive, and to his wife at his death, if he died before its i 





maturity, it was to the interest of both to keep the policy in aa 
force by the payment of the annual premiums, either in cash or 3 







by premium note. Payment might be made in cash or by note, ba 
as the parties should determine. As to his interest in the ¢ 
policy, he could give a premium note with a forfeiture clause a 





broader and more onerous than the forfeiture clause in the 
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policy; but, as she had a vested interest in the policy in case 
she survived him, he could not atfect her rights by giving such 
a premium note without her consent. While the forfeiture 
clause in the premium note which became due May 1, 1895, was 
binding upon him, it was not binding as to her, because she had 
no knowledge of the same, and did not assent thereto. When 
he found himself unable to pay the premium in cash, it was his 
interest and duty, as well to himself as to his wife, to keep the 
policy in force by giving a premium note; and, as to himself, he 
could insert such terms of forfeiture in the note as he saw fit, 
but, as to her interest, he could not change the contract of in- 
surance without her consent. He might put an end to the 
policy, by failing to pay the premium in cash or note, or by fail- 
ing to pay the note at its maturity; but, so long as he kept the 
policy alive, the interest therein of the wife remained un- 
changed, unless she consented to a change. She had the right 
to stand upon the terms and conditions of the policy, unchanged 
and unaffected by any forfeiture clause in a premium note. 
But, while he could not thus affect her interest without her 
consent, she was equally bound with him by the terms and con- 
ditions of the policy; and she had no right to insist, after pay- 
ment of three annual premiums, that she should refuse to give 
a premium note to keep the policy alive for both, but let it lapse 
as to himself. so that she might thereby have the benefit of a 
continued paid-up term policy. The insurance was primarily 
for his benefit, as an endowment, and only contingently for her 
benefit in case he should die before its maturity. In such 
cases he may do whatever the terms of the policy authorize, 
without coming in conflict with the authorities as to the in- 
ability of the insured or the company to change the vested 
rights of the beneficiary. He paid the second and third annual 
premiums by giving a note therefor in the first instance, and he 
had an equal right to pay the fourth premium in the same man- 
ner; but, if it contained a broader forfeiture clause than the 
terms of the policy, such clause would not be binding on the 
wife, without her consent. The forfeiture clause in the pre- 
mium note in this case, however, is not broader, as to the ques- 
tion here involved, than the same clause in the policy. Both 
provide, in effect, that upon failure to pay the note given for 
premium, at its maturity, the policy shall be null and void. 
The forfeiture clause in the policy is, in effect, that, upon fail- 
ure to pay the premium, all outstanding premium notes having 
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been paid at maturity, the policy shall become a paid-up term 
policy, but, without the payment of such notes, the policy shall 
not become a paid-up term policy, but shall be null and void, 
without action on part of the company, or notice to the insured 
or beneficiary. The forfeiture clause in the premium note in 
question is that “ said policy, including all conditions therein 
for surrender or continuance as a paid-up term policy, shall, 
without notice to any party or parties interested therein, be 
null and void on the failure to pay this note at maturity, with 
interest at 8 per cent per annum, payable annually.” The 
failure to pay a premium note at maturity would prevent the 
policy from becoming a paid-up term policy, undtr the forfeit- 
ure clause in the policy, and the failure to pay the premium 
note in question at maturity made the condition as to continu- 
ance as a paid-up term policy null and void; so that the failure 
to pay the premium note in question prevented the policy from 
becoming a paid-up term policy, both under the forfeiture 
clause in the policy, and under the same clause in the note. 
The forfeiture clause in the note is, therefore, as to the question 
of the policy continuing as a paid-up term policy, not broader 
or more onerous than the same clause in the policy; failure to 
pay an outstanding premium note under either clause prevent- 
ing its continuance as a paid-up term policy. 

The plaintiff below pleaded the conditions of the policy as to 
forfeiture, the continuance as a paid-up term policy, and that 
the premium note which became due May 1, 1895, has never 
been paid, and sought to excuse the nonpayment thereof by the 
course of lenient dealing, the failure to give notice and make 
demand of payment, and the refusal of the company to make a 
loan to the insured on his policy as collateral. The insurance 
company in its answer pleaded and relied upon both conditions 
of forfeiture in the policy and in the note, and admitted that it 
had failed to give notice of the maturity of the note, and failed 
to demand payment thereof, and refused to make a loan on the 
policy. There was some testimony introduced upon the trial, 
but it did not change the legal effect of the foregoing conceded 
facts in the pleadings. Those facts are controlling, and an ap- 
plication of the law to those facts will dispose of the case. 

Leaving the forfeiture clause in the note out of the question, 
it was conceded that the premium note was never paid, and is 
yet outstanding, and, therefore, by the terms of the policy, 
there was never a continuance as a paid-up term policy, unless 
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there is to be found something in the transaction which is the 
equivalent of payment of the note. Two things are pleaded 
and relied upon in that connection :— 

First. The policy provided that after the payment of three 
annual premiums the insured might borrow certain named 
sums from the company, graded, as to the amount, by the num- 
ber of premiums paid; pledging his policy as collateral secur- 
ity. The petition averred that he relied upon this means of ob- 
taining money with which to pay his premium, and that he 
applied for a loan about the 30th of May, 1895, and was refused, 
and that such refusal was the cause of his failure to pay the 
premium note, The date of the application for a loan and the 
refusal are both admitted in the answer. The premium note 
became due May 1, 1895, and was not paid at maturity, and such 
nonpayment prevented the policy from becoming a paid-up 
term policy; and an effort 30 days thereafter to obtain a loan 
was not the equivalent of payment, especially when payment 
wis never made and never tendered. When the application for 
a loan was made, the policy was lapsed by its own terms, and 
the company was then under no obligation to make the loan. 

Second. The claim is made in the petition that the company 
did not, in its dealing with the insured, insist upon the prompt 
payment of premiums and premium notes, and gave no notice 
and made no demand of payment of this note, as it more fully 
shown in the statement of facts above. While such a lenient 
course of dealing with the insured might, under certain circum- 
stances, entitle him to further reasonable time to make pay- 
ment, it could not serve as payment itself, or the equivalent 
thereof. In this case there was never any payment of the pre- 
mium note, and no tender of payment, and, therefore, the policy 
became null and void by its own terms, and the condition upon 
which it might continue as a paid-up term policy—the payment 
of all outstanding premium notes—was never complied with. 
In such a case the payment of all outstanding premium notes 


is a condition precedent to the policy being continued as a paid- 
up term policy. 


The policy could not be kept alive, as a continued paid-up 
term policy, under the provision of the policy following: “ If 
the insured shall die while said term policy is in force, the 
amount of foreborne premiums, with interest at 6 per cent, 
shall be deducted from the sum insured.” The insured did not 
die while the policy was in force, but long after it had lapsed. 
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It is, therefore, clear, from the conceded and admitted facts, 
that the policy was not in force at the death of the insured, and 
that the plaintiff below has no cause of action against the in- 
surance company. Judgment reversed, and judgment for plain 
tiff in error. 

Williams and Minshall, JJ., concur in the first paragraph of 
the svHabus, but dissent from the remainder of the syllabus 
and the judgment. 

Mrinsuatt, J. (dissenting). 

The policy sued on in this case was one with many features 
favorable to the insured and the beneficiary: (1) It insured 
the life of the husband for the benefit of his wife, for the period 
of his natural life, in the sum of $1,000; (2) it was, from its ex- 
ecution, a maturing * endowment policy ” in favor of the in- 
sured, in a like sum, payable at 20 vears from its date, on the 
continued performance of its conditions; (3) after three years’ 
premiums had been paid, and all notes for the same, it could be 
converted into a * paid-up, non-participating life policy ” for an 
amount indicated in certain tables, upon the surrender of 
the policy just given. Again, at its maturity as an endow- 
ment policy, the insured, instead of receiving payment of $1,- 
000, could apply it to the purchase of an “ annual income for 
life of $95.58,” or to the purchase of a “ paid-up life policy ” 
of $1,491, with participation in profits, on furnishing a satisfae- 
tory medical examination, or, on surrendering the policy, the 
company agreed that it would on August 14, 1911, pay in cash 
its entire reserve value and its proportion of the company’s 
profits, combined, provided the policy should not have been pre- 
viously determined by lapse or death. It also contained a pro- 
vision for a “ paid-up term policy ” in favor of the wife, in these 
words: “In case of default for nonpayment of premium after 
three vears, and no legal surrender having been made, the in- 
sured having paid at maturity all notes given for premium, 
then this policy shall, without surrender, but upon payment of 
all outstanding premium notes, become a paid-up term policy, 
without change of terms or conditions, except as to the pay- 
ment of premiums and participation in profits, and continue in 
force for such time as one annual premium on this policy is con- 
tained in its reserve value, according to the American 4 per cent 
table of mortality, at the end of which time this contract shall 
cease. If the insured shall die while the said term policy is in 
force, the amount of foreborne premiums, with interest at 6 per 
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cent, shall be deducted from the sum insured.” It is on this 
provision in the policy that the plaintiff, the wife of the in- 
sured, asked a recovery, and on which a judgment was ren- 
dered in her favor, which was affirmed by the Circuit Court. It 
is admitted that all the conditions requisite to a paid-up term 
policy had on August 15, 1894, been performed,—all premiums 
to that time had been paid, and there were no outstanding 
notes; and, if nothing more had been done, she would, at the 
date of her husband’s death, have been entitled to $1,000, less 
the amount of foreborne premiums, with interest at 6 per cent, 
as the insured died within the term of such paid-up policy. 
This is not disputed by counsel for the company, who has 
argued the case with much fairness, but, I think, on a mistaken 
construction of the terms of the policy. The claim is that this 
stipulation was modified by a note given for the premium due 
August 15, 1894 (premiums being due and payable in advance), 
and which note contained this provision: ‘ Said policy, includ- 
ing all conditions therein for surrender or continuance as a paid- 
up term policy, shall, without notice to any party or parties 
interested therein, be null and void upon failure to pay this 
note at maturity, with interest at 8 per cent per annum, payable 
annually. In case this note is not paid at maturity, the 
full amount of premium shall be considered earned as premium 
during its currency, and the note payable without reviving the 
policy or any of its provisions.” 

It is admitted in the pleadings that the wife was no party to 
the note containing this provision, and that it was given with- 
out her knowledge or consent. That it materially varied the 
terms of the policy as to this particular feature is apparent. It 
in fact blotted out the provisions as to a paid-up term policy. 
It is claimed, however, that the husband had the right to give 
such a note, without the assent of his wife, in the interest of 
himself, and for the benefit of his wife, as the policy would 
have been void as to everything secured by it, except the paid- 
up term, unless he were permitted to give a note for the pre- 
mium. The argument is maintained with much plausibility, 
but it is not sound. Whether it would have been to the inter- 
est of the wife, or not, to surrender the advantage of a paid-up 
term policy for other possible advantages that might result 
from giving a note, is immaterial. She could not, as we shall 
presently see, be affected by agreements to which she was not 
a party, on the ground that it might be to her interest. She 
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had the right to be consulted in the matter, and determine for 
herself whether she would abandon an interest that had vested 
in her, for some other advantage that might accrue from giving 
such a note. The provision contained in the note is inconsist- 
ent with the terms of the stipulation as to a paid-up term 
policy, and, if such stipulations may be avoided in this way, 
they might as well be stricken from their policies. They would 
be more deceptive than real. First, it will be observed, that 
the right to such a policy only arises upon the nonpayment of 
premium after three years, and no surrender of the policy has 
been made. As it rests upon a nonpayment of premium after 
a certain number of premiums have been paid, a subsequent 
failure in this regard during the term cannot affect it,—the 
consideration for it being the premiums that had, without de- 
fault, been paid; and any agreement which requires the sub- 
sequent payment of a premium, or a note given for it, as a 
condition of its existence, is derogatory to it. To say that pay- 
ments are required, to preserve a paid-up policy, is a solecism 
in language. It cannot be a paid-up policy, so long as pay- 
ments are required to keep it alive as such policy. Again, it 
will be observed that foreborne premiums are to be deducted 
from the amount of the policy. This could not be if their non- 
payment works a forfeiture. In a case of forfeiture there is 
nothing to deduct from. It will be further observed that, on 
the happening of the conditions mentioned, it is to become a 
paid-up term policy “ without change of terms or conditions, 
except as to payment of premiums and participation in profits ;” 
that is, it will no longer participate in profits, nor be affected 
by nonpayment of premiums. 

The policy does, however, recognize the right of the insured 
to give, and of the company to receive, premium notes, and pro- 
vides that a failure to pay them at maturity shall render the 
policy void; and from this it is argued that the note, with the 
forfeiture clause in it as to the paid-up term policy, was author- 
ized by the policy as issued. This policy, however, must, as 
any other agreement, be construed together, and such meaning 
given to it as will preserve all of its terms, without impairing 
any of them. if that can be reasonably done; and, like every 
instrument imposing a forfeiture, it should be construed 
against the forfeiture, for forfeitures are not favored in law. 
There is, however, no difficulty in construing the language con- 
ferring the right to give notes for premiums with the provision 
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that, if not paid at maturity, the policy should be void, so as 
not to affect a paid-up term policy that had previously accrued. 
As already pointed out, the policy has in it many features 
securing interests to the insured that are separate from those 
of the beneficiary. Hence, in accordance with settled rules of 
construction, the effect of giving premium notes that are not 
paid at maturity must be confined to the interest of the insured 
in the policy. and cannot be extended to an interest in the bene- 
ficiary that has already vested, unless by the consent of the lat- 
ter. Unless that be the proper construction, a paid-up term 
policy would be defeated. any time after it accrues, by the in- 
sured giving an ordinary note for unpaid premiums; and we 
should have the absurdity that, while an accrued paid-up term 
policy would not be affected by a nonpayment of premium, the 
nonpayment of a simple note given for the premium would ren- 
der it void. The company did not think so; else, why was a 
clause forfeiting the paid-up term policy inserted in the note? 
It was only by the authorized clause inserted in the note that 
the policy in question was to become void by nonpayment, not 
by any provision in the policy, or any note authorized by it to 
be given. .A promissory note in the usual form is one thing, 
and a note with a forfeiture clause in it is another and different 
thing. It is said in the opinion of the majority that, as the pre- 
nium note was not paid, therefore, by the terms of the policy, 
there was not a continuance of the paid-up term policy. The 
fallacy consists in this: The volicy was a paid-up term policy 
at and before the nete was given. It was such policy, in favor 
of the wife, whether another cent was paid or note given for 
premium for a period that included the death of her husband. 
The failure to pay the note, had there been no forfeiture clause 
in it, would not have prevented it from becoming a paid-up term 
policy. It had become such before the note was given. It is 
the very essence of a paid-up term policy that it cannot be af- 
fected by any default whatever. If the insured dies within the 
term, the amount is to be paid the beneficiary, after deducting 
foreborne premiums, and not in case premiums, or notes given 
therefor, are paid. As, then, the note given, and on which the 
company founds its defense to the action, was not within the 
purview of the terms of the policy, and was unauthorized by 
the plaintiff, she is entitled to recover. 

Where a policy of insurance is taken by one for the benefit of 
another, it is in the nature of an executed gift, or, as said by 
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some, is a settlement in trust for the benefit of the beneficiary; 
and it is settled law that, after it becomes vested, it cannot be 
changed or affected without the assent of the beneficiary: 
Bliss, Ins., § 339; Lemon vs. Insurance Co., 38 Conn., 294; 
Ricker vs. Insurance Co., 27 Minn., 193; Pilcher vs. Insurance 


Co., 38 La. Ann., 322; Chapin vs. Fellowes, 36 Conn., 132; 


’ 






Timavenis vs. Insurance Co. (C. C.); 2 May, Ins., § 399p; 2 
Joyce, Ins., § 730, 1651; Pingrey vs. Insurance Co., 144 Mass., 
382; Insurance Co. vs. Smith, 44 Ohio St., 163, 167. The inter- 
est of the beneficiary is so distinct from that of the person pro- 
curing the insurance, that even the acts or declarations of the 
latter are not evidence against the beneficiary: Insurance Co. 
vs. Applegate, T Ohio St., 292; Insurance Co. vs. Cheever, 36 
Ohio St., 201. Hence, though the husband had the right to give 
a note for the premium that became due August 15, 1894, he 
had not the right to stipulate therein that if it was not paid at 
maturity the paid-up term policy should become void. This 
term in the note exceeded his authority, and did not, therefore, 
affect his wife. If it had been omitted, the etfect of the non 
payment of the note would simply have affected his own inter- 
est; and, there being no authority for its insertion, the effect 
of the nonpayment of the note on the interest of the wife is the 
same as if it had been omitted. If, by the taking of a note for 
the premium (that is, a straight note, which he might have 
taken without the assent of his wife), a paid-up policy did not 
then accrue, it did on the nonpayment of the note; for then, in 
the language of the policy, ‘a default for nonpayment of pre- 
nium ” occurred. The default occurred May 1, 1895, as the 
note then matured, and was not paid. And whether the time 
of the term should be reckoned from the date of the note, or 
from its maturity and nonpayment, is not material, as in either 
case the husband died within the period of the term. I there- 
fore concur in the first and dissent from the other propositions 
of the syllabus, and from the reversal of the judgment. 

Williams, J., concurs in this opinion. 
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SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


CLEAVENGER 
vs, 


FRANKLIN FIRE INS. CO. oF WHEELING, W. Va.* 


Where a party makes application for a policy of insurance to the agent of the 
company, designating in said application the company from which he de- 
sires the policy, describing therein the property, and answering the usual 
questions as to ownership. liens, etec., and in his absence, and without his 
consent or knowledge, said application is so changed as to make it an ap- 
plication to another and different company, which issues the policy, vary- 
ing in several respects from the application, which latter is sent by mail 
to the assured, although such party accepts the policy he is not bound by 
the representations and answers contained in said application, and said 
policy will not be avoided if such representations and answers are not true. 

Where, during the life of the policy, a decree is obtained in invitum for the 
sale of the property insured, but sale under said decree is not made until 
after the loss by fire, and then the property is bought in by the assured, 
and there is no change of possession, the policy will not be avoided by a 
clause therein providing that the policy shall become void if any change 
takes place in the title, interest, location, or possession of the property, 
or any part thereof, whether by sale, gift, or other voluntary act of the 
assured, or by legal process or judgment, or otherwise. 

In the interpretation of a policy of insurance in all cases it must be liberally 
construed in favor of the insured, so as not to defeat, without necessity, 
his claim to the indemnity, which, in making the insurance, it was his 
object to secure ; and, when the words are without evidence susceptible 
of two interpretations, that which will sustain his claim and cover the 
loss must in preference be adopted. 

A doubtful or partial remedy at law does not exclude the injured party from 
relief in equity. 

Where a policy of insurance is issued without any written application on the 
part of the assured so far as the facts appear, the assured, in offering in 
evidence the policy, is not required to read with it, as part thereof, a 
written application produced by the insurer, without proof that it was 
signed by the assured or his agent. 


Hussarp & Hussparp, for Appellant. 
Scuttuine & Starkey, and Warrer Penpieton, for Appellee. 


Enauisu, J. 

This was a suit in equity, brought by John C. Cleavenger 
against the Franklin Fire Insurance Company of Wheeling, W. 
Va., in the Circuit Court of Roane County. The plaintiff, in 
his bill, alleges that on the 17th of April, 1894, the defendant 
caused to be made a certain policy of insurance in writing, 
whereby. in consideration of $18 premium, said company in- 
sured said plaintiff against all direct loss or damages by fire to 
the amount of $1,800, and would make good any such damage 
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resulting from fire, not exceeding said sum for the term of 
three years from April 17, 1894, at noon, to April 17, 1897, at 
noon, on ceriain premises and personal property situate there- 
in, then and ever since the property of plaintiff, in said policy 
described as follows: $1,200 on plaintiff's two-story tin-roof 
dwelling and additions thereto, occupied as a residence only 
(setting forth in detail what was included as part of the dwell- 
ing, as described in the policy, situated on a farm owned by 
assured near Spencer, W. Va.); $600 on household furniture 
(specifying the articles as mentioned in the policy); the said 
loss or damage to be estimated according to the actual cash 
value of said property immediately preceding the fire or the 
time the loss should happen, to be paid by defendant 60 days 
after due notice and proof thereof should be furnished to it in 
conformity with the conditions of said policy, and compliance 
with same, unless said defendant should give notice to plain- 
tiff of its intention to rebuild or repair the damaged premises 
within 30 days after fire and proof of loss, etc.; setting forth 
in substance and effect the conditions, prohibitions, and stipu- 
lations of said policy. The plaintiff also alleges that at the 
time he made application for said insurance he signed a written 
or printed application therefor, which was turned over to the 
defendant’s agent, and he has not since seen the same, nor does 
he remember the contents thereof, nor know in whose posses- 
sion the same is, but was informed and believes the defendant 
had same in its custody, and he cannot, therefore, furnish the 
same, or file it with his bill, and calls on defendant to produce 
and file said papers with its answer, if the same be in its pos- 
session; that he was unable to produce or file in any suit or 
action said original policy of insurance issued by defendant to 
him, or a copy thereof, because the same had been lost or de- 
stroyed without the fault of plaintiff; that he had searched 
diligently for said policy, and was unable to find it, and he 
verily believed the same was destroyed by fire at the time the 
premises were destroyed as therein stated. The plaintiff fur- 
ther stated that he was, both before, at the time of making 
said insurance policy, and ever since then, interested in the 
insured premises mentioned and described in said policy to the 
full value of same; that the dwelling house with its appurte- 
nances, so insured, was worth at least $1,800, and the personal 
property contained therein was worth at least $1,250, and that 
his interest in the property insured and destroyed amounted in 
VoL, X XIX.—34, 
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the aggregate to $8,050; that on or about the 4th of August, 
1895, the said dwelling house, with household furniture, ete., 
mentioned in said policy, were consumed and destroyed by fire, 
and damage and loss were thereby occasioned to plaintiff to 
the amount of $3,050 in such manner and under such circum- 
stances as to come within the stipulations, promises,, and un- 
dertaking of defendant in said policy contained, and to render 
liable and oblige said defendant to insure the plaintiff to the 
amount of $1,800 against loss by fire, with interest from 
August 4, 1895, and to make good to him any such loss by fire 
as should happen by fire, not exceeding said sum of $1,800. 
with interest as aforesaid; and that due notice and proof were 
afterwards made by plaintiff to defendant in conformity with 
the conditions of said policy; that, although 60 days had 
elapsed since such notice and proof were made to said defend- 
ant of said destruction by fire, and of the loss and damage 
thereby occasioned to the plaintiff, the same had not been paid 
or made good, but that the same, and every part thereof, was 
wholly unpaid and unsatisfied to him, contrary to the force and 
effect of said policy; nor did the defendant, within 30 days 
after final proof of the loss was received by it, give notice of 
its intention to rebuild, repair, or replace the property de- 
stroyed; and that, although often requested, the defendant has 
not kept with the plaintiff the agreement contained in said 
policy, but has broken same, and has hitherto wholly refused, 
and still refuses, to keep said agreement. The plaintiff further 
alleges that by reason of the loss of said policy of insurance he 
has no adequate and complete remedy at law, and is advised 
that a court of equity will give relief against the accident of 
said loss and destruction of said paper by setting up the evi- 
dence of plaintiff's claim against defendant, and will adjudi- 
cate the full merits of the claim; and he prays that, if he has 
failed in any particular to set out in his bill the contents of said 
policy so lost, defendant may be required to answer this bill, 
and disclose and discover in what respect plaintiff has so 
failed, and that he be relieved against the loss of said paper, 
and the evidence of the defendant’s indebtedness may be set 
up, and that he may have a decree against defendant for said 
$1,800, with interest, and general relief. 

The defendant demurred to plaintiff’s bill for want of equity, 
and because the bill failed to set forth the assured’s applica- 
tion and survey, which, by the terms of the policy, is made a 
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part thereof, and because the bill does not show what loss or 
damage accrued to complainant by reason of the burning of 
the personalty, and because the bill does not set forth facts 
showing that the loss was such as to come within the terms of 
the policy; that the bill does not show compliance by the 
plaintiff with the conditions precedent of the policy sued on, 
and that it does not show when notice of loss and proof were 
made as required in the policy, and, therefore, does not show 
when the complainant’s right to sue would accrue, if at all. 
The defendant filed its answer to plaintiff’s bill, admitting the 
issuance of the policy on the 17th of April, 1894, covering the 
dwelling house to the extent of $1,200, and personalty to the 
extent of $600, and that the policy is set forth correctly, but 
that the application constitutes a part of the policy, and re- 
ferring to the second section of the printed portion of the 
policy, which provides that “ If an application, plan, or descrip- 
tion of the property be made in procuring the insurance. or be 
referred to therein, it shall be part of the policy, and a war- 
ranty by the assured,” and to the written part of the policy, 
which reads as follows: ‘Special reference is made to as 
sured’s application and survey No. 881, which is hereby made a 
part of the policy, and a warranty by the assured;” insisting 
that said application is a material part of the contract of insur- 
ance sued on, and is a warranty by the complainant, but was 
not set forth in the bill; and averring that such an application 
was made by the complainant in procuring said policy, and 
should have been set forth in his bill as part of the contract of 
insurance; and further alleging that said application was and 
had been in possession of the respondent, who, before the alle- 
gation of the bill in that respect was made, offered to exhibit 
the same to plaintiff's counsel, and furnish a copy thereof, 
which offer was declined, and defendant denies the aliegation 
that plaintiff was unable to set forth the contents of such ap- 
plication in his bill. 

Defendant also alleges that the original application is filed 
as an exhibit with its answer, which shows how the insurance 
provided by the contract was distributed, and by which it was 
understood and agreed that, in the event of loss, the defendant 
should not be liable for an amount greater than three-fourths 
of the actual cash value of the property covered by the policy 
at the time of such loss; also alleging that the second section 
of said policy provides that:— 
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“This entire policy is void if any statement contained in 
such application, plan, survey, or description be untrue, or 
if the assured is not the sole and unconditional owner of the 
entire property, or if any building intended to be insured 
stands upon grounds not owned by both a legal and an 
equitable fee-simple title by the assured, or if the interests 
of the assured in the property be not truly stated herein, or 
if the property or any portion thereof be incumbered by any 
mortgage deed of trust or lien.” 

Respondent also says that said application so made and 
signed by complainant contained the following question :— 

“State the nature of your title, whether fee simple, lease- 
hold, or by bond or agreement. If others are interested, give 


oy 


name, interest, and value; 
to which the answer by complainant was, “ Fee simple.” Re- 
spondent further alleges that at the time of making said appli- 
cation and issuing the policy of which it was a part, the as- 
sured was not the sole and unconditional owner of the entire 
property; that the building intended to be insured by said 
policy stood on ground not owned by either a legal or equitable 
fee-simple title by complainant; that the interest of the as- 
sured in said property was not truly stated in the policy, etc.; 
that the assured, at the times aforesaid, owned only one undi- 
vided one-third of the real estate on which was the property 
insured; that the warranty in that behalf contained in said 
application was broken, and by reason of the facts aforesaid, 
and the provision of the second section of said policy, the en- 
tire policy was and is void. Respondent further says the said 
application contained this question: ‘ What incumbrance, if 
any, is now on said property?” to which the assured made 
answer in writing, ‘“ None.” Respondent then proceeded to 
set forth certain judgment liens and incumbrances on said 
real estate mentioned in said policy, and further alleged cer- 
tain misrepresentations and concealments as to the ownership 
and value, situation, and condition of said property, which it 
claimed rendered said policy void; also that at the time said 
policy was issued a chancery suit was pending to enforce cer- 
tain liens upon said real estate, and that a decree was rendered, 
after the issuance of said policy, to sell the land, and that in 
August, 1894, the said land and building were sold under said 
decree, and were purchased by plaintiff himself, by reason 
whereof the said policy became void; also, that on or about 
September 4, 1895, the plaintiff made a written statement, 
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signed and sworn to by him, setting forth that there had been 
no change in the title, use, occupancy, location, possession, or 
exposure of said property since the policy was issued, whereas, 
the fact was that the title to said property had been changed 
since the policy was issued, by the decrees and sale by the 
chancery suit aforesaid, which was an attempt at fraud by the 
assured by false swearing, causing a forfeiture of all claims 
under said policy. The defendant calls for proofs as to the 
alleged destruction of the policy by fire, and denies that the in- 
sured property was destroyed by fire. 

The plaintiff filed a special replication to said answer, in 
which he alleges that in fact no application, plan, or survey of 
the property described in said policy mentioned in said answer 
was made by plaintiff in procuring said insurance, but that the 
agent of the Jefferson Insurance Company made an inspection 
of the premises, and took from him an application to said com- 
pany for a policy of insurance, being the same application filed 
as Exhibit A with the defendant’s answer, but which has been 
materially altered since it was signed by plaintiff, without his 
knowledge or consent, and is, therefore, no part of the policy of 
insurance sued on in this cause, said application having been 
made to an entirely separate and distinct company; that he 
made no representations to the defendant company or its 
agents concerning the title or condition of said property, or of 
his interest therein, or as to any incumbrances thereon at the 
time of procuring said policy, or at any other time, but that, if 
the court should hold that the application filed as Exhibit A 
with the defendant’s answer should be treated as an applica- 
tion to the defendant for the said policy, then plaintiff said 
that he did truly and correctly state to said agent the condi- 
tion of his title to said property and his interest therein, also 
the existence of the liens referred to in the answer, but that 
said agent did not correctly and fully write down plaintiff’s 
answers to said questions 15 and 17, respectively, in said appli- 
cation to the Jefferson Insurance Company, filed as Exhibit A 
with defendant’s answer, and, therefore, he is not bound by 
such answers; that the policy sued on had no provision there- 
in, as set out in said application, reciting that the defendant 
was not to be liable for a greater amount than three-fourths of 
the actual cash value of said property at the time of such loss, 
but recited as follows:— 
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“ Provided, that no claim for loss shall exceed in any event 
the sum or sums insured, nor the interest of the assured in 
the property, nor the actua! value of the property imme- 
diately preceding the fire, which cash value should in no case 
exceed what would then be the cash cost to the assured of 
repairing or replacing, and the company should have the 
option of rebuilding, repairing, or replacing the property by 
giving notice of their intent so to do within thirty days after 
proof of loss shall have been received.” 

Plaintiff further says that the said policy contains the con- 
tract between the plaintiff and the defendant as to amount of 
insurance to be paid in the event of loss, and denies that the 
same provided that the defendant should be liable only for 
three-fourths of the value of the property destroyed; that, if 
the court holds that said application filed as Exhibit A is a 
part of the policy of insurance, then that the said three-fourths 
clause therein does not constitute a contract between them; 
said contract having been wholly prepared by the defendant 
subsequent to said application reciting the agreement above 
quoted, and accepted by plaintiff with said clause therein, be- 
comes and is binding on defendant as its contract, and so plain- 
tiff says the defendant is not entitled to take advantage of the 
representations, conditions, or statements contained in said 
application. The plaintiff also filed an amended bill, in which 
he alleges that at the time of filing his original bill, and when 
defendant’s answer was filed, he was under the impression that 
he had made an application to the defendant for said policy, 
and that he had signed a written or printed application there- 
for, which was turned over to the company’s agent, and made 
an allegation in his bill to that effect; but since filing said ap- 
plication with its answer on the day of taking the depositions 
in the cause he has discovered for the first time that he was 
mistaken as to having made such written or printed applica- 
tion to the defendant for the said policy; that on seeing the 
application his memory was refreshed with reference thereto, 
and the fact is he never made any application to defendant 
company, either written or printed, for said policy, but made 
application for same to the Jefferson Insurance Company on 
said property, which is the same application filed with the de- 
fendant’s answer, except that the same has been altered since 
it was signed by plaintiff and delivered to defendant’s agent, in 
this: that the word “Franklin” has been written over the 
word “ Jefferson” in blue pencil since its delivery to said 
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agent, which alteration was made without the knowledge or 
consent or authority of plaintiff. He further says that no ap- 
plication, plan, survey, or description of the property insured 
was made to the defendant in procuring the insurance under 
the said policy recited in the original bill, but that said policy 
was issued to the plaintiff without any written or printed ap- 
plication being made by him therefor. 

The defendant objected to the filing of said amended bill. 
The objection was overruled, and thereupon the defendant 
demurred to said amended bill. The demurrer was overruled, 
and the defendant filed its answer to said amended bill, deny- 
ing the material allegations thereof. A portion of the facts 
were agreed, depositions taken by both plaintiff and defend- 
ant, and a final decree was entered in the cause on the 29th of 
August, 1898, holding that the plaintiff was entitled to the re- 
lief prayed for, and decreeing that he recover from the defend- 
ant the sum of $2,104.80, principal and interest to that date, 
and costs. From this decree the defendant obtained this ap- 
peal. 

The first error assigned is that the court erred in overruling 
the defendant’s demurrers, the defendant insisting that no 
decree should have been rendered against it upon the plain- 
tiff’s bill for any amount, jurisdiction in equity having been 
claimed on the ground that the policy sued on had been lost or 
destroyed. In support of the demurrer it is claimed that by 
the terms of the policy the assured’s application was made part 
of the policy, and should have been so stated in the bill. The 
plaintiff denies in his amended bill that he made any applica- 
tion whatever to the Franklin Company, but says he did apply 
to the Jefferson Company for a policy of insurance; that said 
policy was prepared by the Jefferson Company’s agent, and 
signed by plaintiff; and it appears that after the policy left the 
hands of the agent, Lowe, with whom he was dealing, the name 
* Jefferson” was struck out, and “* Franklin” inserted in its 
room and stead. In his deposition plaintiff was asked :— 

“State whether or not you ever made or signed any writ- 
ten application to the Franklin Insurance Company of 

Wheeling, W. Va., the defendant in this case, for the policy 

of insurance sued on,” 
and answered, “I did not.” The agent, Lowe, in his deposi- 
tion, states that he had some blank applications of the Peabody 
Insurance Company; that plaintiff seemed to prefer the Jef- 
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ferson Company, and he struck out the name “ Peabody,” and 
inserted “ Jefferson ” in the application. It appears that after 
the application left Mr. Lowe’s hands the name “ Jefferson ” 
was struck out, and * Franklin” written above it by some per- 
son unknown to either plaintiff or Lowe. Now, as to the effect 
of this alteration without the knowledge or consent of plain- 
tiff, it is held in Newell vs. Mayberry (8 Leigh, 250) that: “Ifa 
written agreement not under seal be altered by the party claim- 
ing under it in a material part, he can never recover upon the 
agreement so altered, nor can he avail himself of the contract 
in its original and true form. There is no distinction between 
deeds and other written instruments in this respect.” It is 
clear that an application to the Jefferson Insurance Company 
for an insurance policy can in no sense be held or considered as 
an application to the Franklin Insurance Company for a like 
policy. See 2 Am. & Eng. Ene. Law (2d Ed.), 187. What is 
the result if this application be relied on by the defendant. 
which was never made by the plaintiff to the defendant, but 
was made to another and different company, and thus materi- 
ally altered without his knowledge or consent? The agent, 
Mr. Lowe, when asked how the word “ Franklin,” in blue pen- 
cil, came to be written over the word “ Jefferson,” answered: 
“7 don’t know as I can answer as to why it was done, only 
as I would presume that it was done by the agent. It has been 
done by parties other than myself. I did not do it.” This 
sume witness says: ‘After I had mailed the application to the 
agent, Mr. Cleavenger asked me why it was they had written 
him in the Franklin instead of the Jefferson, and I told him 
that sometimes when one company would not accept a risk, it 
was passed over to another by the agent, and was accepted by 
another company, and I supposed this was the case with this 
application, and told him at the time that I considered the 
Franklin just as good as the Jefferson, or Peabody, either. He 
seemed to be satisfied with it, and I never heard anything more 
in regard to the policy.” Can we say that this constituted a 
ratification of the action of the agent of said company in chang- 
ing an application to the Jefferson into an application to the 
Franklin, in the absence and without the consent of the plain- 
tiff? The witness says he seemed to be satisfied with it, but, 
so far as the evidence discloses, he was silent. Can this appli- 
cation, altered in this material manner, be read or considered 
as part of this policy? Ithink not. In its present form it was 
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never signed by John Cleavenger, nor did he apply to the 
Franklin Insurance Company. In Harvey vs. Insurance Co. 
(87 W. Va., 273, Syl., point 8), it is held that: “ Where a policy 
of fire insurance is issued without any written application on 
the part of the assured so far as the facts appear, the assured, 
in offering in evidence the policy, is not required to read with 
it as part thereof a written application produced by the in- 
surer, without proof that it was signed by the assured or the 
agent of the assured.” And in point 9: ‘“ When a clause in 
a policy refers to an application relating to warranties, mis- 
representations, and concealments, and assumes to make such 
paper a part of the policy, and no such paper is shown, the 
clause which refers to it, and attempts to prescribe its place 
and effect as part of the contract, and to determine the conse- 
quences of misstatement, must be regarded as inapplicable to 
the facts of the case, and, therefore, nugatory.” See Insurance 
Co. vs. Peck, 133 Ill., 221. 

Without proceeding further with the discussion of the case 
on its merits, it is proper to look to the demurrer interposed by 
the defendant to the plaintiff’s bill, the action of the court in 
overruling which is assigned as first ground of error. The de- 
fendant claims that the plaintiff is not entitled to relief in 
equity, and that he had a plain, complete, and adequate remedy 
at law. Now, as before stated, the bill alleges that the plain- 
tiff is unable to produce or file in any suit or action said original 
policy issued by defendant, or a copy thereof, because the same 
has been lost or destroyed without the fault of plaintiff; and, 
though he had made diligent search for said policy, he failed 
to find it, and verily believes the same was destroyed by fire at 
the time of the destruction of the premises. On this point this 
court held in Yates vs. Stuart’s Adm’r (39 W. Va., 124) that 
“Courts of equity have jurisdiction where a lost instrument is 
set up, and the discovery sought in relation thereto is material 
to the relief.” Holt, J., delivering the opinion of the court, 
said (page 135, 39 W. Va.): “ It is well established that equity 
has jurisdictivun where a lost instrument is to be set up, espe- 
cially where discovery is necessary, notwithstanding courts of 
law now exercise jurisdiction in the same cases; and that in 
such a case a court of chancery, having taken jurisdiction for 
one purpose, will adjudicate the whole merits of the case,’— 
citing Hickman vs. Painter, 11 W. Va., 386; Mitchell vs. Chan- 
cellor, 14 W. Va., 22. See, also, Nease vs. Insurance Co. (82 W. 
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Va., 283, Syl., point 1), where it is held that a “ doubtful or par- 
tial remedy at law does not exclude the injured party from re- 
lief in equity.” 

The next cause of demurrer assigned is that the plaintiff’s bill 
does not set forth the assured’s application and survey, which, 
by the terms of the policy, is made a part thereof, and a war- 
‘anty by the assured; nor show that the plaintiff has made any 
effort to ascertain the contents of the application, or that it is 
necessary to proceed by this bill to obtain information of said 
contents. While it is true that plaintiff recites that at the 
time he applied for said insurance policy he signed a written or 
printed application, which was turned over to the agent, but 
that after the filing of said original bill he ascertained that he 
was mistaken in this matter, and that he never made any appli- 
cation, written or printed, to the defendant, for said insurance, 
which fact coused him to file his amended bill. thereby correct- 
ing his mistake alleging that he had signed such written appli- 
cation, and denying positively that any application was made 
by him to defendant in procuring the insurance under said 
policy, the testimony in the cause sustains this allegation of 
the amended bill. Now, the fact being that no such applica- 
tion was made by plaintiff to defendant for said policy, it could 
not have been stated as part of the policy in the bill, and we 
must regard this assignment of error as not well taken. As to 
the effect of the alteration of this application, 1 Greenl. Ev. 
(15th Ed.), § 565, savs: “ Though the effect of the alteration of a 
legal instrument is generally discussed with reference to deeds, 
yet the principle is applicable to all other instruments. The 
early decisions were chiefly upon deeds, because almost all 
written engagements were anciently in that form; but they es- 
tablish the general proposition that written instruments which 
are altered in the legal sense of that term are thereby made 
void. The first is that of public policy, to prevent fraud by not 
permitting a man to take the chance of committing a fraud 
without running any risk of losing by the event when it is de- 
tected; the other, to insure the identity of the instrument, and 
prevent the substitution of another without the privity of the 
party concerned.” The facts stated in the amended bill pre- 
sent additional ground for equity jurisdiction. As to the 
action of the court in overruling the objection to the filing of 
the amended bill and the demurrer thereto, it has been held in 
this court in several cases that amendments of this character 





1900. ] Cleavenger vs. Franklin Fire Ins. Co. 539 


may be made, provided the identity of the cause of action is 
preserved. See Lamb vs. Cecil, 28 W. Va., 633; Kuhn vs. 
Brownfield, 34 W. Va., 252; Bird vs. Stout, 40 W. Va., 43. This 
record shows that Cleavenger signed an application to the Jef- 
ferson Insurance Company for an insurance policy on his resi- 
dence and its contents; that he paid the premium, and deliv- 
ered the application to Lowe, the agent of said company, who 
says he mailed it to W. S. McKay, the agent at Ravenswood; 
but when, and by whom, the same was changed in inserting the 
name “ Franklin ” in place of the name “ Jefferson ” does not 
appear. This policy then, was issued by the Franklin Com- 
pany, without any application therefor signed by the assured. 
In such cases the law is thus laid down in Insurance Co. vs. 
Rodefer (92 Va., 747): “If an insurance company elects to is- 
sue its policy of insurance against a loss by fire without any 
application, or without any representation in regard to the 
title to the property to be insured, it cannot complain, after ¢ 
loss has ensued, that the interest of the insured was not cor- 
rectly stated in the policy, or that an existing incumbrance 
was not disclosed.” Also, that “ a condition in a fire insurance 
policy, which avoids it if the interest of the insured in the prop- 
erty be other than ‘ unconditional and sole ownership,’ is not 
broken by the existence of a mortgage on the property at the 
date of the policy. The condition does not refer to the legal 
title, but to the interest of the insured, and is not a warranty 
against incumbrances.” To the same effect, see Wolpert vs. 
Assurance Co., 44 W. Va., 734 The plaintiff, having filed no 
application, and made no representation to the Franklin Com- 
pany as to the character of his ownership of the insured prop- 
erty or the liens thereon, cannot be affected by representations 
made to any other company. In the case of Gerling vs. Insur- 
ance Co. (39 W. Va., 690), this court held that: “A policy of 
fire insurance has a clause which provides that, unless other- 
wise provided by agreement indorsed thereon or added thereto, 
it shall be void if the subject of the insurance, whether real or 
personal property, or any part thereof, be or become incum- 
bered by mortgage, trust deed. judgment, or otherwise, that 
judgments recovered in invitum against the insured during the 
life of the policy and before loss are not incumbrances within 
the meaning of the policy.” It is an agreed fact that Cleaven- 
ger at the time the said policy was issued had a legal and 
equitable fee-simple title to the undivided eleven-twelfths of 
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the tract or parcel of land containing 275 acres, in Roane 
County, on which the buildings to be insured stood, and that 
said buildings were erected at his expense. It is further shown 
by the evidence that plaintiff had the equitable title to the re- 
maining one-twelfth, having a parol contract, made about 
November 30, 1880, with his brother, B. M. Cleavenger, where- 
by plaintiff was to support his brother during his life in con- 
sideration for his said interest, which contract has been fully 
performed, possession taken, and improvements made since 
the date of contract, and plaintiff is entitled to deed therefor. 
See Middleton vs. Selby, 19 W. Va., 168. By what legal in- 
tendment can a party procuring an insurance policy, and mak- 
ing application therefor to one company, be made an applicant 
to another and different company, simply because an agent, in 
the absence of the applicant, and without his consent, inserts 
the name of the latter company in the application; or be bound 
to such other company by the representations made in such ap- 
plication? 

A discrepancy appears between the application filed with the 
defendant’s answer and the policy. In the former three-fourths 
of the value is to be paid in the event of a loss, while in the lat- 
ter it shall not exceed the cash value immediately preceding 
the fire, which would strongly indicate the absence of the appli- 
‘ation when the policy was prepared, or an attempt to furnish 
an application after the policy had been issued. But, be this 
as it may, there being no legal application in this case, the 
terms and conditions of the policy would prevail. In the case 
of Chandler vs. Insurance Co. (21 Minn., 85), it is held that: 
“The rule that words are to be taken most strongly against the 
party using them, is more applicable to the conditions and pro- 
visos of policies of insurance than to almost any other instru- 
ments. These policies are wholly prepared by the company 
issuing them, and should be drafted with the most scrupulous 
exactness. They should be absolutely free from ambiguity. 
A policy ought to be framed that he who runs can read. It 
ought to be framed with such deliberate care that no form of 
expression by which, on the one hand, the party assured can be 
caught, or by which, on the other, the company can be cheated. 
shall be found upon the face of it,’—citing Anderson vs. Fitz- 
gerald (4 H. L. Cas., 484, 510), and many other authorities. In 
Miller vs. Insurance Co. (12 W. Va., 117) it was held that in the 
interpretation of a policy of insurance in all cases it must be 
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liberally construed in favor of the insured, so as not to defeat, 
without necessity, his claim to the indemnity, which, in making 
the insurance, it was his object to secure; and, when the words 
are without evidence susceptible of two interpretations, that 
which will sustain his claim and cover the loss must, in prefer- 
ence, be adopted. 

It is claimed that by reason of the fact that said land was 
sold under a decree of the court, the policy was thereby for- 
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feited. This decree, however, was rendered April 3, 1895, after ¥ 
: . . . im 

the policy was issued, but before the loss occurred, was in in- = 
: : any 
vitum, and the sale under it took place after the loss; and these 9] 
My 





facts would not avoid the policy. See Nease vs. Insurance Co., 
32 W. Va., 283, and Gerling vs. Insurance Co., 29 W. Va., 690. 
Proof of loss was not necessary when payment had been re- 
fused on other grounds: Deitz vs. Insurance Co., 33 W. Va., 
544; Shepherd vs. Insurance Co., 21 W. Va., 368. 
In my view of this case. the representations made by the in- 
sured in his application to the Jefferson Company can have no 
consideration in determining the validity of the policy, and the 
evidence in the record discloses no fact that would prevent the . 
plaintiff from recovering upon said policy the amount of the 
The decree is, therefore, affirmed. 
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loss sustained by him. 





SUPREME COURT OF VERMONT. 








FRASER 
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HOME LIFE INS. CO.* 










After a number of premiums and renewals had been paid, either when due or 
shortly after, a quarterly premium came due and remained unpaid. The 
general agent wrote insured 11 days after it was due, and insured secured 
an extension, according to the agent’s reply, for one month, the agent 






requesting to be notilied before the expiration if still unable to pay, that a 
he might take care of the policy. The insured died about a month after q 
the end of the extension with the premium unpaid, and a few days pre- 4 
vious received notice that a quarterly premium would be due a month z 





thereafter if the policy should then be in force. 

Held, That where the premiums were accepted by the company, the authority 
of the agent to receive them, or the form of receipt, were immaterial. 
Held, That a provision in the policy that no agent had power to extend the 
time of payment, did not refer to a general agent, nor was the authority 
of such general agent material if the insured had reason to believe he 

possessed it. 


etn. 






















* Decision rendered, Aug. 15, 1899. 
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Held, That where, as in this case, the policy provided that it should be void 
in case of nonpayment of premium when due, and subsequent receipt of 
premium would only revive it in case of good health, the insured had no 
right to assume that the policy remained in force, although a previous 
premium had been received when 10 days overdue, and had received 
other extensions. 


Held, That where the company was compelled by statute to give prior notice 
of a premium coming due, such notice could not be treated as a waiver of 
prompt payment of a premium already overdue. 


J. W. Gorpon and Ricuarp A. Hoar, for Plaintiff. 
Ditiineuam, Huse & Howzanp, for Defendant. 


Tart, C. J. 

The plaintiff seeks to recover the amount of an insurance 
policy upon the life of her husband for the sum of $2,000. The 
policy was dated July 27, 1891. The premiums were payable 
quarterly, and all premiums to and including the one due July 
27, 1894, were paid. Upon trial the only question in issue was 
whether the policy had become forfeited by nonpayment of the 
premium due October 27, 1894. The first premium was due 
when the policy issued, and its payment was required in ad- 
vance. The application was made a part of the policy, and 
therein it was stated that a note for the first premium would 
accompany the application. The record does not show what 
became of the note, but it is fair to infer that it was paid at 
maturity. Upon what time it was given does not appear, but 
we fail to see how that can be material. After the first pre- 
mium, the quarterly premiums matured on the 27th days of 
October, January, April, and July. It becomes material to in- 
quire when the respective premiums were paid. There were 
twelve renewal premiums paid. It is not shown when those 
maturing January 27, 1892 and 1893, were paid; therefore, no 
inference can be drawn against the defendant by reason of 
their having been paid when overdue, as that fact does not ap- 
pear. Of the other ten premiums, two were paid when due; 
another was paid when due by the agent, who paid the com- 
pany, and took the insured’s note for it, and the note was paid 
when one day overdue; two were paid when one day, three 
when two days, and one eleven days after maturity. The pay- 
ment of the last quarterly renewal, July 27, 1894, was extended 
to September 6, 1894, and interest paid for such extension, and 
payment made four days after the time of extension expired. 
It may well be contended that, with one exception, all the pre- 
miums were paid when due. As above stated, it does not ap- 
pear when two were paid, and it is fair to infer they were paid 
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when due. The note which was given for one was paid before 
maturity. The premium, the payment of which was extended 
to September 6, 1894, was paid, it does not appear when. The 
receipt was dated the 10th; but payments were generally made 
by check deposited in the postoffice at Barre, and it was gen- 
erally one or more days before the checks were received in New 
York, and receipts given. Such was evidently the case in re- 
spect to the five premiums paid one and two days after they 
fell due. There was but one other premium, and that was paid 
eleven days after its maturity. This brings us to the con- 
sideration of the quarterly premium which became due Octo- 
ber 27, 1894, and which, it is conceded, has never been paid. 
The general agent, Mr. Carpenter, wrote the insured November 
7, 1894, in regard to the premium, then eleven days past due; 
and two days later the insured wrote Mr. Carpenter (defend 
ant’s Exhibit 10):— 

“T find money hard to collect. I inclose you 20 cents in 
postage stamps to extend time on my policy for a month or 
so till I get the money to send you. Hope this will be all 
satisfactory.” 

In reply to this Mr. Carpenter wrote, under date of Novem- 
ber 12, 1894 :-— 

* Your favor of the 9th inst., with 12 cents interest for ex- 
tension is at hand. This will continue the policy in force 
until the 27th November, at which time I trust you will be 
able to meet the premium; but, if not, be sure and Jet me 
know before the 27th, that I may be enabled to take care of 
it for you.” 

The testimony of Carpenter tends to show that nothing fur- 
ther was ever done by the insured, and that he never heard 
from him, the insured, again, upon the subject. The plaintiff’s 
testimony tended to show that the agent, Carpenter, extended 
the time of payment of the October, 1894, premium to Decem- 
ber 27, 1894, the insured dying on the 25th of that month. On 
the 17th of December, 1894, the defendant sent the insured a 
notice that a quarterly annual premium on the policy would be- 
come due and payable on the 27th of January, 1895, if such 
policy was in force on that day. These are the material facts 
in the case which it is necessary for us to consider. It was a 
part of the contract that, in case of nonpayment of a premium, 
the policy should be void, and in that case all payments previ- 
ously made to be forfeited to the company, save in certain 
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excepted cases, which it is unnecessary to consider in the case 
before us. 

1. The various exceptions taken to the testimony in regard 
to the regularity of the receipts of the premium, the authority 
of the agent, Carpenter, to waive any condition of the settle- 
ment, whether the officer signing the receipts was duly author- 
ized to sign them, whether the receipts were in due form or 
duly issued, are not tenable. They become immaterial in view 
of the fact that the premiums were all paid to and received by 
the company. After the premiums were received by the com- 
pany, it is too late for them to raise any question of the form of 
the receipts, or the authority of the agent to receive them. 
The receipts were offered only upon the question of the for- 
feiture, and the waiver of the payment of the premium in ques- 
tion, and their pertinency upon these questions is hereafter 
considered. 

2. The plaintiff conceded that the premium due October 27, 
1894, had not been paid, and that she could not recover the full 
amount of the policy unless she established the fact that the 
company, by an express agreement, by its agent, Carpenter, ex- 
tended the time of the payment of the October premium until 
December 27, 1894, or that the action of the defendant com- 
pany was such that the insured, Fraser, might reasonably be- 
lieve, and did believe, that the time for its payment had been 
extended or waived. There was testimony in the case tending 
to establish the plaintiff's claim that the time of payment of 
the premium due October 27, 1894, had been extended to De- 
cember 27, 1894, and interest paid for the two-months’ exten- 
sion. The plaintiff testified she had seen a letter from the 
agent, Carpenter, to the insured, informing the latter that he 
had sent all the interest, and that the time of paying the pre. 
mium had been extended to December 27, 1894. The defend- 
ant insists that the letter referred to by the plaintiff was plain- 
tiff’s Exhibit O, which continued the policy in force until 
November 27, 1894; but this question was for the jury. If the 
company extended the time in which to pay the premium from 
the day it became due, October 27, 1894, for two months, until 
December 27, 1894, it cannot now be heard to say that the 
policy was void for the reason that the premium had not been 
paid. It could not say there was a forfeiture, for there was 
none, and the plaintiff can recover. The question was made 
upon the trial below, and fairly submitted to the jury. It was 
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a part of the contract that “no agent has power on behalf of 
the company * * * to extend the time for paying a pre- 
mium,” ete. The company invoke the aid of this clause, and 
claim that Carpenter had no power to extend the time to pay 
the premium; that the company alone could do that. We hold 
that the words “no agent” in the clause referred to mean 4 
local agent, and have no reference to a general agent. Car- 
penter was a general agent and had supervision over a terri- 
tory larger than Vermont; and, as was said in Carrigan vs. In- 
surance Co. (53 Vt., 418), ‘a general agent, in absence of proof 
to the contrary, is presumed to possess authority to transact 
the business of the company generally;” certainly such busi- 
ness as related to the procurement and continuance of risks. 
He was the company’s alter ego. The further claim is made 
that in fact he had no power to extend the time of the payment 
of a premium, and the defendant gave testimony tending to 
show such fact. The fact that he had no such power would 
not bind the insured unless the latter had knowledge of it, or 
ought to have known it from such facts as were within his 
knowledge. It does not appear that there was any testimony 
in the case tending to show such knowledge on the part of the 
insured, nor that he ought to have known that Carpenter had 
no such power. From the fact that the question whether Car 
penter had such power or not was not submitted to the jury 
we must infer there was no testimony in the case tending to 
show knowledge of such fact on the part of the insured. Had 
the question of whether the time of payment of the unpaid pre- 
mium been extended by an express agreement between Car- 
penter and the insured been the only question submitted to the 
jury, the judgment on the verdict could not be disturbed. 

3. The jury may have found that there was no agreement to 
extend the time, but have returned a verdict upon the other 
question submitted; viz.: The court, after submitting the 
question of whether there was a special agreement to extend 
the time of payment, said: “If there was not an actual ex- 
tension of the time of payment, was the course of conduct of 
the company such as might reasonably induce the belief in the 
mind of Mr. Fraser that the time had been extended, and was 
he so induced to believe?” and, further, “If there was not a 
definite extension of the time, did the company so act in 
relation to it, as evidenced by this correspondence that 


took place——I think all the evidence bearing on the ques- 
VoL. XXIX.—35. 
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tion was by correspondence,—was the action of the com- 
pany such that the insured, Mr. Fraser, might reasonably be- 
lieve, and did believe, that the time had been extended?” and, 
further, “ It was the right of the company to declare this policy 
forfeited and void on the failure of the insured to pay this 
October premium; but, if the company elected to let the policy 
remain in force, to keep it on foot, and attempt, from time to 
time, to make collections of the overdue premium, it would not 
be the right of the company afterwards, either before the death 
of the insured or afterwards, to consider and treat the policy as 
having lapsed or become void in October, 1894. The company 
must have made its decision when this payment was due and 
unpaid. It was its duty to make its decision then, whether to 
treat the policy as void, or let it run along, and try to collec! 
the overdue premium.” Upon nonpayment of the October pre- 
mium, if the time of payment was not extended, the policy was 
void and forfeited, as hereinbefore stated. The court recog- 
nized the fact, and said, * The condition that the premium 
should be paid when due was a proper condition; at all events, 
it was assented to by the insured.” The company was under 
no obligation to declare the policy void in order to avail itself 
of the forfeiture. The court erred when it said: ‘* The com- 
pany must have made its decision when this payment was due 
and unpaid. It was its duty to make its decision then, whether 
to treat the policy as void, or let it run along, and try to collect 
the overdue premium.” There was no testimony in the case 
tending to show an election on the part of the company to let 
the policy run, and try to collect the overdue premium. The 
insured was under no obligation to pay the premium, and the 
defendant had no power to collect it. All the testimony in the 
case upon this point is in the record. It is contained, as the 
trial judge said, in the correspondence between the insured and 
the general agent, Carpenter. The letters may be scanned in 
vain for anything tending to show that the insured believed his 
policy was in force unless he paid the premium, or that would 
justify him in so believing. On the contrary, the correspond 
ence indicates knowledge on his part that the premium must 
be paid in order to continue the policy in life. He asks in Jan- 
uary of the last year to give a note for the premium. The pre- 
mium due April 27, 1894, was not paid until May 7, 1894,— 
paid, admittedly, 10 days after maturity; but in the letter in 
closing the pay he apologizes for the delay, and expresses the 
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hope that his payment will be all O. K. This does not indicate 
a belief that his policy was in force if the premium was not 
paid. For the July premium he gets an extension of time in 
which to pay. What necessity would occur to him to have the 
time extended if the policy was in force, whether the premium 
was paid or not? In regard to the last premium, which fell 
due before his death,—the premium which it is conceded was 
never paid,—-he applies to have the time extended, and it is 
done, and he is informed that the payment of the 12 cents in- 
terest continued the policy in force until November 27. 1894, 
and, if unable to meet the premium, then he is warned to let 
the agent knew, so he could take care of it for him. Is it not 
far-fetched to say that he believed or was justified in believing 
that his policy was kept in force although the premiums were 
unpaid? Was he justified in believing that the premium 
would take care of itself? Was he justified in believing that it 
made no difference whether he paid the premium or not, when 
Carpenter wrote him, ‘‘ I trust you will be able to meet the pre- 
mium; but, if not, be sure and let me know before the 27th, 
that I may be enabled to take care of it for you” ? The effect 
of the nonpayment of the premium was to render the policy 
null, and it so continued until the company, by receiving the 
past-due premium, waived the forfeiture, and restored the 
policy to life; in other words, revived it. The very terms of 
the renewal receipts indicate that this is the construction to be 
placed upon the contract; viz.: ‘It is hereby stipulated by 
the holder of the policy herein named that, if any payment of 
premium is received on said policy after the same has become 
due, it is on the condition that the party whose life is thereby 
insured is at the time in good health, and, if the fact is other- 
wise, the policy shall not be revived by such payment.” Had 
the insured a right to understand that his policy was still in 
life? It is a dead policy that is revived, not a living one. The 
fact that a company accepts a premium after it has become due 
and the policy is forfeited may justify the policyholder in be 
lieving that thereafter the company would accept a premium 
under like circumstances. The policyholder might have the 
right even to compel the company to accept the premium if 
such had been their course of business, provided the party 
whose life was insured by the policy was at the time in good 
health; but it would not justify him in the belief that his policy 
was in force whether he paid the premium or not. To so hold 
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would render such a construction of contracts as odious as it is 
said forfeitures are regarded. The only testimony in the case 
upon the last question submitted was that tending to show 
that premiums had been received a short time after they ma 
tured, and Exhibit P. Under this objection and exception, 
plaintiff's Exhibit P was put in evidence as tending to show 
that the company regarded the policy as in force. It was a 
notice dated December 17, 1894, that a quarterly annual pre- 
mium would become due on the policy in question January 27, 
1895, “if such policy is in force on that day.” The company 
were under a statutory liability to notify every policyholder of 
the time a premium on his policy became due, and were obliged 
to notify him not less than 15, nor more than 45, days before 
the premium fell due. The premium receipts were in the 
hands of the agents, and whether the policies had lapsed could 
only be learned by specific inquiry as to each one. To avoid 
any liability under the statute, and to comply with the law, the 
only course open to the defendant was to send notices; and, to 
protect themselves in so doing, there was inserted in the notice 
that the premiums would be due on the day named, with the 
condition, “ if such policy is in force on that day.” The policy 
may have already lapsed. It might lapse any day after the 
notice, and, if then lapsed, it might be revived. There is in the 
notice itself a clause from which it may fairly be inferred that 
the company did not know whether the policy was in force or 
not; viz.: ‘‘ This notice is not intended to vitiate any claim 
for paid-up insurance provided for in said policy.” After three 
years the insured was entitled to a paid-up policy for $300. 
The notice was, in substance: ‘“ We do not know as this policy, 
on the day named, will be in force or not; but, if it is, a pre- 
mium will be due at that time. But this notice is not intended 
to vitiate any claim you may have for paid-up insurance.” It 
was only in case of a default in the payment of a premium, and 
the policy becoming null, that a policvholder was entitled to a 
paid-up policy. This exhibit was not admissible to show that 
the company regarded the policy in force. In connection with 
the other facts in the case, it is not capable of such construc- 
tion. 

There are cases in which it has been held that, after a policy 
of insurance becomes forfeited, and the company levies assess- 
ments upon it, or brings suit to collect the assessments, it can- 
not insist upon a forfeiture; but such cases are those in which 
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the company holds the premium notes of the insured, with the 
right to assess them, and to collect the assessments. Under 
such circumstances, if the company assesses the notes and col- 
lects the assessments, it cannot defeat an action to recover a 
loss under the policy, upon the ground that the policy was null. 
It cannot say, at the same time, that the policy was in force for 
the purposes of assessment, and null to defeat a recovery of 
aloss. In the case before us there was no obligation upon the 
insured to pay anything, and no right in the defendant to com- 
pel payment. There is a wide distinction between this case 
and those referred to. A case somewhat analogous to this, 
and in its features nearer like it than any other to be found in 
our Reports, is Tripp vs. Insurance Co., 55 Vt., 100. In that 
case the jury, by special verdict, found an agreement to waive 
payment of the premium, which was overdue when the insured 
died. There was no evidence of a special agreement, but the 
case was submitted upon the intercourse, the business com- 
munications, the business relations between the defendant and 
Chapman ” (the insured), to find whether there was an agree- 
ment to waive the payment when due. Whether the evidence 
in the case supported the special finding was a question not 
made in the case. We infer that it did, and that there was tes- 
timony besides that showing the receipts of the premium after 
their maturity. The special finding, based upon legitimate evi- 
dence, warranted the judgment for the plaintiff. The case was 
twice argued, and on the first hearing the judges, save one, 
were for a reversal of the judgment, the late Veazey, J., saying 
a judgment for the plaintiff was a legal fraud; but upon a re- 
argument before all the judges, a majority of those sitting, 
being a minority of the court, ordered an affirmance. In the 
case at bar the only testimony upon the last point submitted 
was that tending to show the receipts of the premiums a short 
time—from one to eleven days—after maturity, with plaintiff’s 
Exhibit P. This testimony did not tend to show that the 
policy was in force during the time the matured premiums were 
unpaid, and until it was revived by the receipt of the overdue 
premiums. Upon the testimony in the case the last question 
submitted should have been excluded from the consideration of 
the jury. The only question proper for their consideration was 
whether there was an express agreement to extend the time of 
payment of the October, 1894, premium to December 27, 1894. 
Judgment reversed, and cause remanded. 
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Supreme Court of Arkansas. 


SUPREME COURT OF ARKANSAS. 


PHCENIX INS. CO. ~ 
v8. 


HALE.* 


The insured paid the renewal premium to the agent, who gave him a binding 
receipt reciting that it entitled him to a renewal, was binding for a period 
not exceeding thirty days, subject to conditions of the policy in case of 
loss, and to be invalid on issue of renewal. The company declined to re- 
new, but the insured was not notified nor his premium returned. 


Held, That the facts constituted a contract of insurance which continued to 
be binding after the expiration of the thirty days. 


Statement of facts by Hucues, J. 

The appellee, William P. Hale, plaintiff below, brought suit 
at the fall term, 1897, of the Mississippi Circuit Court, against 
the Phoenix Insurance Company of Hartford, Conn., alleging, 
in substance, that on the 12th day of November, 1891, the in- 
surance company issued and delivered to him a policy of insur- 
ance, No. 6,906, for the sum of $600, in which it covenanted and 
agreed, in consideration of the payment of the premium of 
$19.50, to insure his barn, located upon the Witherspoon place, 
against all loss or damage by fire for the period of three years 
from the date of said policy. (Neither the original policy nor 
copy thereof was exhibited with complaint, but plaintiff alleged 
that it had been lost or mislaid.) Plaintiff further alleged that 
shortly before the expiration of said policy the local surveyor 
and agent of the insurance company, Charles H. Gaylord, made 
to plaintiff a proposition for renewal of said policy for the fur- 
ther term of three years; that plaintiff accepted the proposi- 
tion, and then and there paid said agent the sum of $19.50, as 
premium for renewal of policy No. 6,906, insuring the same 
property for the same amount for the further period of three 
years from the expiration of the original policy; that at the 
time the said agent of the insurance company issued and deliv- 
ered to plaintiff the following binding receipt; viz:— 


“Branch of the Phoenix Insurance Company, Hartford, 
Conn. Binding Receipt. Premium $19.50. Number 6,906. 
This certifies that W. P. Hale, of Osceola, Ark., has paid to 
the duly-authorized surveyor of this company the sum of 


* Decision rendered, Feb. 10, 1900. 
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nineteen dollars and fifty cents, which entitles him to a re- 
newal of policy No. 6,906 (which expires November 12, 1894) 
in the Phoenix Insurance Company of Hartford, Conn., for 
the period of three years from the countersigning of this re- 
ceipt, which is binding for a period not exceeding thirty days 
from the date of the countersigning by the duly-authorized 
surveyor of this company at Osceola, Ark., and subject, in 
case of loss or damage by fire, to all the printed conditions of 
said policy, and to be invalid upon the issue of such renewal. 

This receipt is not assignable, and any erasure or change 

made hereon will render it unconditionally null and void, 

but the same shall not be binding until countersigned by the 
duly-appointed surveyor of the company, at Osceola, Ark. 

D. W. C. Skilton, Secretary. 

* Countersigned at Osceola, Ark., this 27th day of October, 

1894. C. H. Gaylord, Surveyor.” 

Plaintiff then alleges that he does not remember whether an 
additional policy was issued to him or not. as he can find none, 
but says that, having accepted defendant’s proposition to re- 
new, and having paid the premium for renewal, he considered 
this to be a contract and agreement of renewal of his original 
policy No. 6,906. He also alleges that said transactions above 
set out had the force and effect of a contract of insurance, and 
of renewing and keeping alive his said original policy, No. 6,906, 
for the period of three years from the 12th day of November, 
1894, and is as binding upon the insurance company as if a new 
policy had been issued and delivered to him. Plaintiff then 
alleges that on the 6th day of April, 1897, his said barn was 
totally consumed by fire, under circumstances not within the 
excepted causes mentioned in said policy, and became a total 
loss to plaintiff; that by reason of said loss the insurance com- 
pany became indebted to him in the sum of $600; that he im- 
mediately notified the insurance company of the loss, and de- 
manded payment, which they refused on the ground that he 
had no insurance with them at the time of his loss. To which 
complaint the insurance company interposed a general demur- 
rer, alleging that it did not state facts sufficient to constitute 
a cause of action, which demurrer was, by the court, overruled, 
and to which ruling of the court the defendant at the time ex- 
cepted. Defendant then answered, denying its indebtedness 
to plaintiff in the sum of $600, or any other sum, but admitting 
that on the 12th day of November. 1891, plaintiff took out the 
policy of insurance No. 6,906, which said policy ran for a period 
of three years, expiring on the 12th day of November, 1894; 
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that since the 12th of November, 1894, plaintiff has carried no 
insurance with defendant company for any amount, nor has de- 
fendant, since said time, issued plaintiff a policv of insurance. 
Defendant admitted that plaintiff did make application to its 
local suryevor and agent, C. H. Gaylord, for renewal of his said 
policy upon his barn on the 27th of October, 1894, but denies 
that he paid to their local surveyor and local agent the sum of 
$19.50 as premium for renewal of said policy, or that he paid any 
sum to their local agent as premium for renewal of said policy. 
Defendant admitted the execution and delivery of the binding 
receipt described in the complaint to the plaintiff by their local 
surveyor, who at once forwarded the application of plaintiff to 
the office of the defendant company, which application was at 
once rejected. and the plaintiff notified that his said applica- 
tion was rejected, unless he would include in his application 
his dwelling on his farm, and then with a condition annexed 
that he must reside in the dwelling. Defendant further al- 
leged that at the time said application was made by plaintiff 
for a renewal he then had a policy of insurance with some other 
fire insurance company upon his dwelling on said farm, and de- 
clined to include his dwelling in his application. Defendant 
further alleges that its local surveyor and agent, C. H. Gaylord, 
had no authority to pass upon applications for insurance to 
bind the insurance company, ner had he any authority to issue 
policies of insurance, but the right to accept applications for 
policies of insurance, but the right to accept applications for 
home office. Verdict and judgment for plaintiff, and defend- 
ant appealed to this court. 


J. M. Moore and W. B. Smita, for Appellant. 
S. S. Semmes, for Appellee. 


Huaues, J. (after stating the facts). 

There was evidence in the case tending to show, and from 
which the jury might have found, that the appellee, W. P. Hale, 
made application to Gaylord, the local surveyor and agent of 
the appellant. the Phoenix Insurance Company, for renewal of 
his policy of insurance No. 6,906; that he paid $19.50 to Gay- 
lord as a premium therefor; that he received the binding re- 
ceipt of the company therefor, which was countersigned by 
Gaylord, the surveyor of the company; that Gaylord for- 
warded the said application to his company, and that the ap- 
pellee, Hale, was notified by said company that it declined to 
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renew said policy, and that said premium of $19.50 paid by 
Hale to Gaylord wag never returned to the appellee, Hale; 
that Hale believed his policy was renewed by the company, and 
that he never knew that the company claimed that it had not 
renewed his policy until after his barn, on which the original 
policy had been issued, was burned, and the company refused 
to pay the insurance, on the ground that he had not renewed 
the policy of insurance. There is a square conflict of testi- 
mony as to the payment made by Hale, the appellee, of the 
$19.50, and as to whether Hale was notified that his application 
was refused by the company. These were questions of fact, 
upon which the jury found in favor of the appellee, and their 
verdict as to the facts must be taken as correct by this court. 
Did the facts, as found by the jury, constitute a contract of 
insurance upon which the appellee was entitled to recover? 
It seems to a majority of the court that they did. If the ap- 
pellant received the $19.50 premium paid by the appellee when 
he made application for the renewal of his policy and received 
the application, and neither returned the money nor notified 
the appellee that they declined to renew his policy, we think 
they are as much bound as though the policy had been issued. 
It has been decided by this court that a contract of insurance 
may be effected by parol,—that it need not be in writing: King 
vs. Cox, 63 Ark., 204, and cases cited. The cases of Armstrong 
vs. Insurance Co. (61 Iowa, 216) and Barr vs. Insurance Co. (61 
Ind., 488), cited by appellant to support the contention that 
there was no contract of insurance in this case, are not like the 
case at bar in some material matters of faet. Affirmed. 
Battle, J., dissents. 
Bunny, C. J. 
Whether or not the $19.50 was actually paid was a question 
of fact, and this question the trial court determined in favor of 
the plaintiff. This being the case, the only inquiry remaining 
was as to the real meaning of, and construction to be placed 
upon, the contract included in what is termed the “ binding re- 
ceipt,” which reads as follows; to wit:— 
“Premium $19.50. Number 6,906. This certifies that W. 
P. Hale, of Osceola, Ark., has paid to the duly-authorized 
surveyor of this company the sum of nineteen dollars and 
fifty cents. which entitles him to a renewal of policy No. 
6,906 (which expires November 12, 1894) in the Phoenix In- 
surance Company of Hartford, Conn., for the period of three 
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years from the countersigning of this receipt, which is bind- 
ing for a period not exceeding thirty days from the date of 
the countersigning by the duly-authorized surveyor of the 
company at Osceola, Ark., and subject, in case of loss or dam- 
age by fire, to the printed conditions of said policy, and to be 
invalid upon the issue of such renewal. This receipt is not 
assignable, and any erasure or change made hereon will ren- 
der it unconditionally null and void, but the same shall not 
be binding until countersigned by the duly-appointed sur- 
veyor of the company, at Oceola, Ark. D. W. C. Skilton, 

Secretary.” 

“ Countersigned at Osceola, Ark., this 27th day of October, 

1894. C. H. Gaylord, Surveyor.” 

Skilton was the general secretary of the Cincinnati branch of 
the Phoenix Insurance Company of Hartford, Conn., and Gay- 
lord was the local surveyor of the company at Osceola, Ark., 
and the one in issuing said receipt and the other in countersign- 
ing the same were each acting within the scope of their respec 
tive authorities for that purpose. The latter was, however, not 
authorized to issue policies of insurance nor renewals thereof. 
The receipt held good for 20 days from the date it was counter- 
signed by Gaylord, or until the renewal policy was issued and 
delivered, when the receipt itself became null and void. The 
meaning of this is that, the receipt being issued on the applica- 
tion of Hale that he wished a renewal of the outstanding policy 
No. 6,906, now about to expire, it bound the company to renew 
the old or outstanding policy, conditions remaining the same 
substantially, as when it was first issued. The very word “ re- 
newal ” means that the old policy should be repeated in sub- 
stance. It is the same, in this connection, as * extended.” 
The 30 days given was mostly for the convenience of the com- 
pany to enable it, through its agents, to ascertain if the condi- 
tions had in fact remained the same; for instance, that the 
property first named in the policy continued to exist, and in its 
original shape and condition substantially. That these and 
similar facts should exist was the reason that the receipt itself 
should be countersigned by the surveyor, before it could take 
effect. The office and function of a surveyor as used in this 
connection, is that of ascertaining the character and condition 
of property by examination and measurement. Hence it was 
a safeguard to the company that this officer should countersign 
the receipt before it should have any effect whatever. The 
company would then be informed that the conditions remained 
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substantially the same as when the original policy was issued. 
And, to make doubly sure, the company gave itself 30 days in 
which to perfect its inquiry in this regard, and to make out, 
issue, and deliver a renewal policy in due form. The benefit of 
such a receipt to the insured is, of course, to indemnify him 
against loss in the meantime, if any should occur. It is plain 
that the obligation contained in the receipt remained in force 
until the company should issue the renewal, or, at least, refuse 
to do so, and so inform Hale. These obligations were direct 
from the company, and not created by Gaylord, except as a 
countersigner. It is in evidence that Gaylord reported his acts 
to the company in respect to countersigning and delivering the 
receipt, and that the company refused to renew the policy un- 
less Hale would include additional property in the insurance,— 
his residence. There is no satisfactory evidence that Hale was 
informed of this refusal and this condition of renewal. At 
least upon the evidence the court, in effect, found that he had 
not been notified. The company had obligated itself to issue a 
renewal policy on the payment of the fees, and on condition 
that things remained the same. It had no right to impose dif- 
ferent conditions, and, on Hale’s refusal to comply with these, 
to refuse to issue the renewal. Had the receipt not been given 
by which the company had obligated itself to issue the renewal 
policy, it could have renewed the policy or not, just as it saw fit 
to do or not to do; but by the terms of the receipt it had said 
that, on the receipt of the $19.50, Hale was entitled to a re- 
newal, and, of course, this meant, if Gaylord would say, by his 
countersigning the receipt, that the condition remained the 
same as at first, Hale was entitled to the renewal after paying 
the premium aforesaid. A strict renewal was all that Hale 
could claim or demand from the company, and this much the 
company, by its written obligations, contained in said receipt, 
was bound to give him, and it could not avoid this obligation by 
imposing upon Hale additional conditions and burdens than 
those contained in the policy or charged in the express lan- 
guage of the receipt. Hale, it seems, had complied with all the 
conditions upon which a renewal proper might be issued. The 
company was bound to comply with its part of the contract, and 
issue a renewal policy, not a new policy, or a different policy. 
Failing to do this, it was bound as if it had done so, and the 
loss occurred. 
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COURT OF APPEALS OF NEW YORK. 


JANNECK 
v8. 


METROPOLITAN LIFE INS. CO.* 


The policy stipulated that if the insured should become so intemperate as to 
impair his health or to induce delirium tremens, the company should have 
the unquestioned right, upon becoming satistied of such fact, to terminate 
the contract upon the tender of the legal reserve. 


Held, That the insurer could not terminate the contract at will or upon being 
satisfied that the insured had become so intemperate, but only when, as a 
matter of fact, such was the case. * 


Evuaene Van Vooruis, for Appellant. 

Gerorce F. Yeoman, for Respondent. 

WERNER, J. 

This action was brought upon a life insurance policy for $1,- 
000, issued by the defendant on the 5th of July, 1890, upon 
the life of one Charles Janneck, and payable to the plaintiff, 
the beneficiary therein named. The plaintiff recovered a ver- 
dict in the trial court, and the unanimous affirmance in the 
Appellate Division of the judgment thereon precludes us from 
looking into the evidence to see whether it supports the ver- 
dict. The only exceptions of sufficient importance to require 
discussion are those which arise upon the construction of the 
following clause of said policy :— 

“Should the life insured be convicted of a felony, or be- 
come so intemperate as to impair his health, or to induce de- 
lirium tremens, said company shall have the unquestioned 
right, upon becoming satisfied of such fact, to terminate this 
contract immediately upon the tender to the party in interest 
of the lega! reserve, as hereinbefore described.” 

The defendant, acting upon information from which it became 
satisfied that the insured had become so intemperate as to im- 
pair his health, tendered to the beneficiary the legal reserve 
which had accrued upon said policy, and notified her in writing 
that the contract was terminated. The plaintiff refused to ac- 
cept the legal reserve thus tendered, or te regard the contract 
as terminated, and periodically tendered to the defendant the 
premiums upon such policy as they became due until the death 


* Decision rendered, May 1, 1300. 
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of the insured. Under these conditions the plaintiff contends, 
and the courts below have held, that the language of the policy 
above quoted did not give the defendant the arbitrary right to 
terminate the contract, and that such right depends upon the 
existence of the fact which is relied upon to terminate it. It 
cannot be deuied that it was entirely competent for the parties 
to make a contract which the insurer would have the unques- 
tioned right to terminate at will. Did they make such a con- 
tract? The answer to this question must be found in such con- 
struction of the language used as will effectuate the fair intent 
and meaning of the contract. In considering insurance con- 
tracts courts should be guided by two cardinal rules of uni- 
versal application. The first is that, when the language is 
clear and unequivocal, the contract should be enforced accord- 
ing to its terms, without regard to the equitable considerations 
which may be urged in avoidance of it. The second is that, 
when the language of an insurance contract is so ambiguous 
as to render it susceptible of two interpretations, it should be 
most strongly construed against the insurer, because the latter 
has prepared the contract, and is responsible for the language 
used: Kratzenstein vs. Assurance Co., 116 N. Y., 59; Allen vs. 
Insurance Co., 85 N. Y., 473; Hermann vs. Insurance Co., 81 N. 
Y., 184. With these rules in mind, let us analyze the language 
above referred to: ‘‘ Said company shall have the unques- 
tioned right, upon becoming satisfied of such fact, to terminate 
this contract,” ete. What fact? Obviously, the fact of con- 
viction of a felony, or of such a degree of intemperance on the 
part of the insured as to impair his health. The sentence be- 
gins, “Should the life insured be convicted of a felony, or 
become so intemperate as to impair his health or induce de- 
lirium tremens,” etc. We think this language assumes the ex- 
istence of the fact as an essential prerequisite to the exercise of 
the right reserved. Upon becoming satisfied of “such fact,” 
and not otherwise, has the insurer the right to terminate the 
contract? Let us suppose that the insurer in a given case 
should be, or claim to be, satisfied that the insured had been 
convicted of a felony, and should thereupon terminate the 
policy. Suppose, further, that the insured had not been con- 
victed at all, or had only been convicted of a misdemeanor. 
Could the insurer in such a case successfully maintain that it 
had properly exercised its right to terminate and cancel the 
contract? Wethink not. Let us assume that the insured had 
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never even tasted intoxicating liquors, and that the insurer had 
information from which it became satisfied that the insured 
had become so intemperate as to impair his health, and there- 
upon the insurer had proceeded to cancel the policy. Can it 
be seriously urged that such cancellation would clearly be sup- 
ported by the language of this contract? In answering this 
inquiry in the negative, we do not deny the right of an insur- 
ance company to make just such a contract as fhe defendant 
claims to have made in the present instance. But insurance 
contracts, abeve all others, should be clear and explicit in their 
terms. They should not be couched in language as to the con- 
struction of which lawyers and courts may honestly differ. In 
a word, they should be so plain and unambiguous that men of 
average intelligence who invest in these contracts may know 
and understand their meaning and import. 

It would have been perfectly simple for the insurer to have 
said that, whenever it becomes satisfied that the insured has 
been convicted of a felony, or has become so intemperate as to 
impair his health, it should have the unquestioned right to 
terminate the contract, even though it should transpire that it 
had acted on mistaken information, or without evidence. But 
this the insurer did not say. On the contrary, it has used lan- 
guage which strongly indicates an intention to make the exist- 
ence of the fact the test of the right to cancel the contract. 
We think the most favorable construction of this language to 
which the insurer is entitled leaves its true meaning in doubt, 
and, under the rule above adverted to, that doubt should be re- 
solved in favcr of the insured. We therefore conclude that the 
defendant’s exception to the refusal of the trial court to direct 
a verdict in its favor, and to the refusal of the court to instruct 
the jury that the defendant’s construction of the contract was 
the true one, were not well taken, and that the judgment of the 
court below should, therefore, be affirmed, with costs. 


Parker, C. J. (dissenting). 

The trial court charged the jury: ‘“ There is really but one 
question presented for vour consideration upon the issues, and 
that is whether, by the terms of the policy, the insured, during 
his lifetime, became so intemperate as to impair his health;” 
and, further. that the burden was on the defendant company 
of establishing the affirmative of the proposition. This view is 
about to receive the approval of this court, and, as I am unable 
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to unite in it, my reasons for dissenting will be briefly given. 
The policy of insurance contains the following provision :— 
“Should the life insured be convicted of a felony, or be- 
come so intemperate as to impair his health or induce de- 
lirium tremens, said company shall have the unquestioned 
right, upon becoming satisfied of such fact, to terminate this 
contract immediately upon the tender to the party in interest 
of the legal reserve as hereinbefore described.” 

The answer alleged, and the defendant proved, that it caused 
the habits of Charles Janneck to be investigated in October, 
1893; that the report of the results of such investigation satis- 
fied the defendant, on October 28, 1893, that the assured had 
become so intemperate as to impair his health; and on October 
31, 1893, it caused to be tendered to the party in interest the 
amount of the legal reserve pursuant to the foregoing provi- 
sion of the policy, and gave notice that it had terminated the 
policy. The assured died in August, 1894. It is not ques- 
tioned, of course, that it was competent for the parties to the 
contract to agree that intemperance which should be so great 
as to impair the health of the insured should be treated as a 
sufficient cause for the termination of the policy; that the com- 
pany should have the right to determine that question, and 
that its determination, if made in good faith, should be final. 
But while it is conceded that the parties were competent to 
make such a contract, and that one ef them, at least, attempted 
to do so, it is said that they did not succeed. In other words, 
that, while the language employed in the provision quoted 
tends in that direction, it is not by it so clearly and emphati- 
cally expressed as to call upon the court to give such a con- 
struction to it, and the necessary result is that the provision 
becomes meaningless, and serves no purpose whatever. It 
seems to me quite clear that the parties agreed that, should the 
life of the insured become so intemperate as to impair his 
health, the company should have the right—yes, “ the unques- 
tioned right,” provided it first became “ satisfied of such fact ” 
—to do what? ‘To terminate this contract.”. When? “ Im- 
mediately.” On what condition? ‘“ Upon the tender of the 
legal reserve.” It seems to me that a reasonable construction 
of this language requires us to hold that the parties did provide 
a method by which the defendant company could terminate the 
contract in the contingency provided for, which could only be 
brought into existence by the conduct of the insured. The de- 
fendant having offered evidence tending to show that such a 
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contingency arose, and that, after an investigation, it became 
satisfied that the fact was that the insured had become so in- 
temperate as to impair his health, and having thereupon can. 
celed the policy, and tendered back the amount of the legal 
reserve, under the evidence in this case there was but one ques- 
tion for the jury, and that was whether the defendant, in what 
it did, acted in good faith. The learned counsel for the defend- 
ant asked the court so to rule, and to submit that question as 
the only question to the jury; but his request was refused, and 
the exception taken would lead to a new trial, if the contract 
should receive the construction I have suggested. 

Bartlett, Martin, Vann, and Cullen, JJ., concur with Werner, 
J., for affirmance. Gray, J., concurs with Parker, C. J. 

Judgment affirmed. 


COURT OF APPEALS OF KENTUCKY. 


ETNA FIRE INS. CO. ET AL. 
vs. 


DAVIS ET AL.* 


When the arbitrators agreed as to the value of the insured goods before the 
fire, and one of them stated his opinion as to the damage, whereupon the 
other said, ‘‘ We will never agree, ” there was such a disagreement as 
authorized them to select an umpire. 


Where each of the two arbitrators and the umpire, pursuant to agreement 
among them, wrote upon a slip of paper his statement of the per cent of 
damage, and divided the aggregate of these estimates by three, making 
the result the basis of their award, the insurer cannot complain, the re- 
sult being the exact estimate made by the umpire, without any knowl- 
edge on his part of the opinion of either of the two arbitrators. 

The award cannot be disturbed by reason of the fact that the arbitrators con- 
sidered that which was not a proper element of damage; as, that the 
knowledge of the public that the goods had been in a tire would affect 
their value. 

A statement written by the umpire, and signed by him and the arbitrators 
after the award was made, reciting the agreement by which they arrived 
at the per cent of damage, and the fact that one of the arbitrators agreed 
for the insurance companies that they would pay, and the other for the 
insured that he would accept, the amount so fixed is not such evidence 
of partnership as invalidates the award, though it shows that each arbi- 
trator understood that he was representing the party who selected him. 


Joun S. Smita and Emmerr M. Dickson, for Appellants. 
McMitian & Tarsort, for Appellees. 


*Decision rendered, March 10,1900. From Southwestern Reporter. 
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Wuire, J. 

In December, 1895, appellees suffered loss by reason of fire 
in their storehouse in Paris, Ky. Appellants had issued poli- 
cies of insurance for different amounts, all on the same stock, 
each policy providing that each company shall pay ratably any 
loss. After the fire appellants and appellees entered into an 
agreement to arbitrate the amount of loss or damage, each side 
selecting one person, and the two so selected given power to 
select an umpire, who should decide in matters of difference 
only. The three persons selected, after being sworn, pro- 
ceeded to arbitrate and adjust the amount of loss or damage. 
The award signed by all three fixes the amount of damage at 
$2,146.20. This action is brought by appellants seeking to set 
aside the arbitration, for the reasons, as charged, that the 
umpire acted without being notified of any disagreement be- 
tween the two persons selected as arbitrators; that the three, 
instead of ascertaining the amount of loss or damage to the 
goods (mostly clothing) by reason of the fire, smoke, or water, 
and awarding that sum to appellees, took into consideration as 
an element of damage the loss to appellees arising from the 
opinion of the public as to the goods after having been in a 
store where a fire occurred, and because of this opinion of the 
public the saiable value was reduced. It is also insisted that 
the award should be set aside because in arriving at the dam- 
age the arbitrators took as a basis the invoice of the whole 
stock liable to damage (woolens), and agreed to fix the damage 
at such per cent on that invoice; and to arrive at the per cent 
each arbitrator and the umpire agreed to write his separate 
judgment of the damage, expressed in percentage, on a slip of 
paper, privately, and then the three sums were to be added to 
gether, and the total divided by three, which was to be the 
percentage awarded as damages. Appellees presented issue 
as to the question of the umpire acting without a disagreement 
between the other two, and admitted, it may be said, that the 
estimation or opinion of the public as to damage was taken 
into consideration in fixing the damage; and further admitting 
that in arriving at the percentage of damage each arbitrator 
and the umpire wrote separately his judgment as to the per- 
centage of damage, and these three sums were added together, 
and then divided by three, to arrive at the awarded percentage. 
The facts as alleged as to the manner of ascertaining the per- 


centage are that. after the arbitrators had agreed on the value 
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of the stock, and had failed to agree on the percentage to be 
awarded thereon as damage, and after the three had agreed 
upon the plan as claimed, Doyle, selected by appellants wrote 
as his judgment 5 per cent as damage on the invoice; Wilson, 
selected by appellees, wrote 25 per cent as his judgment of the 
damage on the invoice; and that Cox, the umpire, wrote 15 per 
cent as his judgment of the damage on the invoice. These 
three amounts being added and divided by 3, as agreed upon, 
produced 15, which was fixed as the percentage of loss awarded, 
and was calculated on the invoice, and thus the amount of $2,- 
146.20 was fixed as the damage to the stock. Proof was taken 
and there was no material disagreement as to the facts as to 
what the arbitrators did, and how they arrived at the award. 
It was shown that, after all three were sworn, the arbitrators 
went together and examined the stock, and agreed on the 
amount of the invoice, though they took the invoice of Davis & 
Co., and examined the stock, instead of making an invoice for 
themselves. Wilson then announced that, in his opinion, the 
damage was 25 per cent. Doyle said, ‘ We will never agree.” 
They then agreed on the plan adopted, and called Cox, the um- 
pire, and notified him of their agreement as to the amount of 
the invoice, and as to the mode selected to determine the per- 
centage. Cox was not told what either thought as the true 
per cent, and Wilson did not know Doyle’s judgment as to the 
per cent, but Doyle knew Wilson’s opinion. The plan agreed 
on was carried out, and it so happened that the judgment of 
the umpire was the judgment arrived at by the method used. 
After the award was made and signed, the umpire, Cox, wrote 
out a statement, which was signed, showing how they had 
agreed to arrive at the percentage, and also agreeing, as it re- 
cites, Doyle, for the insurance companies, that they will pay, 
and Wilson, for appellees. that they will accept, the amount so 
fixed. That agreement also states: ‘“ It is further agreed that 
in estimating said loss, loss sustained by the public opinion of 
stock having been in a store where a fire occurred shall be con- 
sidered.” On trial the court below refused to set aside the 
award, and hence this appeal. 

We are of opinion from the proof that there was a disagree- 
ment between the arbitrators that authorized the umpire to 
act. After consultation, and 4 statement by Wilson as to his 
judgment of the damage Doyle said they could not agree, and 
they did not agree. The methed agreed on to ascertain the per 
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cent to be awarded may not have been the method contem- 
plated by the parties. They may have expected that the um- 
pire would absolutely decide, where the arbitrators disagreed. 
However, in this case appellants cannot complain, as they got 
the benefit of the judgment of the umpire on the only matter 
where the arbitrators differed. That it might, under the agree- 
ment, have been otherwise, cannot be considered in this case. 
Appellants got the full benefit of the opinion of the umpire; 
and while appellants, under the arrangement, might have been 
prejudiced if the judgment of the umpire had been less than 
15, so, by the arrangement, they would have been benefited if 
the judgment of the umpire had been above 15. By this ar- 
‘angement they were not hurt, and cannot complain. It is the 
policy of the law to uphold arbitrations and awards. Such a 
plan of settling differences has long been favored in our State. 
Errors of law, if they be upon questions doubtful in their na- 
ture, will not. afford grounds ior setting aside awards. The 
same rule applies as to testimony. It is expected, and it is 
usually so done, that arbitrators are selected by the parties 
from the persons in that class of business involved in the con- 
troversy; and they are not expected to administer the law with 
its niceties and technicalities, but are expected to do equity 
and justice between the parties, and for this reason the courts 
have always overlooked matters that might be considered er- 
rors if ina court. In this case it may be that the estimation of 
the public, its opinion of a stock of goods that has been in a 
fire, and the loss consequent from this opinion of the public, 
are not proper elements of damage to be paid by appellants 
under their policies, but the three men selected were all mer- 
chants engaged in the clothing business, and had had experi- 
ence in handling such stocks, and were, no doubt, selected be- 
cause of their experience in such matters; and the whole ques- 
tion of damage seems to have been left to their judgment from 
their experience and an inspection of the goods. We are of 
opinion that the award cannot be disturbed by reason of any 
basis of damage, or any element of damage, that the arbitrat- 
ors may have taken into consideration. 

It is earnestly insisted that the agreement signed shows that 
the arbitrators were not disinterested, but were partisans, the 
one for appellants, and the other for appellees; and that this 
writing shows that each understood he was representing a 
side of the controversy, as each agreed that his side would be 
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bound by the agreement. We are also of opinion that this 
agreement, written after the award was signed, and after their 
duties ceased, and written by a person inexperienced in legal 
documents,—Cox,—cannot affect the legality of the award. 
But it is insisted that, while it may have been written after the 
award was made and signed, it is but an evidence of what was 
agreed to before the award was made. We concede the rule to 
be that arbitrators should be impartial, and should not be par- 
tisans, yet the agreement signed undertakes to do no more for 
appellants and appellees than they had already agreed to do 
by signing the agreement to arbitrate. It is as plausible to 
say that when Doyle, who had been selected by appellants, 
fixed his amount at 5 per cent, and Wilson, who was selected 
by appellees, fixed his amount at 25 per cent, they exhibited a 
partiality for the party by whom he was selected; yet both 
Doyle and Wilson testify that in their judgment then, as well 
as after the award was signed, the real damage to appellees’ 
stock was respectively the amount each had fixed, and was 
their judgment uninfluenced by favor or prejudice. We are of 
opinion that there is shown no reason why the award should be 
set aside, and the judgment of the Circuit Court is affirmed. 


SUPREME COURT OF MICHIGAN. 


CRONIN ET AL. 
vs. 


FIRE ASS’N OF PHILADELPHIA.* 


The policy stipulated that it should be void if it ceased to be operated for 10 
days. It was procured at the request of a representative of the mortgagee 
by the company’s agent to protect the interest of the mortgagee, but the 
agent procured a written application from the mortgagor on his own re- 
sponsibility, and the insurance was in the name of the mortgagor, loss 
payable, ete. The mortgagee accepted it and paid the premiun. 

Held, That the question whether the policy was issued on the written appli- 
cation was for the jury. 

Undisputed evidence that a creamery was shut down for over two months, ex- 
cept for the storage of butter, except that on two days some part of the 
machinery was going to work over some old butter, establishes the fact 
that it was idle for more than 10 days in violation of the policy. 





* Decision reudered, March 13, 1900. 
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Crane, Norris & Stevens, for Appellant. 
Water McBrive (Watson & Chapman of counsel), for Appelle s. 


Hooker, J. 

This cause is before us for the third time, on writ of error 
sued out by the defendant. Our former opinion in relation to 
it is reported in 112 Mich., 110. Upon the last trial the court 
left to the jury the following questions: (1) Was the policy 
issued upon a written application, as alleged by the defendant? 
(2) Was the creamery idle for 10 consecutive days? (3) Was 
the policy avoided by a failure to procure the defendant’s con- 
sent to foreclosure proceedings against the property? It is 
claimed that it was error to submit either of these questions to 
the jury, and that a verdict should have been directed for the 
defendant. The building was owned by the plaintiffs, who 
used it for a creamery. One Milton M. Rose had a mortgage 
upon it. Samuel W. Cooper was defendant’s local agent at 
Corunna. W. R. Chappell was also an agent of defendant, and 
he also lived in Corunna. There is testimony tending to show 
that Rose’s brother and agent asked Cooper to insure his inter- 
est, because the Cronins would not attend to it, and that 
Cooper, having some doubts whether his company (the defend- 
ant) would carry the risk, procured an application from Chap- 
pell, who prepared it and caused the Cronins to sign it on De- 
cember 5, 1894, and sent it to the home office in Chicago, and 
was authorized by its general officers to issue the policy, which 
he then did. It was issued in the name of the Cronins, loss, if 
any, payable to Rose as his interest might appear, and was de- 
livered to Rose, who paid the premium. Cooper testified that 
the only person who requested him to insure the creamery was 
Rose, and that “in getting the written application referred to, 
he acted on his own responsibility, and sent it to the company 
as a matter of information, and had been conducting this busi- 
ness that way for four or five years, and had the exclusive 
agency in Corunna.” This question was held in our first opin- 
ion, upon testimony substantially the same as this, to be for 
the jury. 

In this connection we are asked by counsel for the 
plaintiff to determine whether the written application 
should be censidered a part of the contract, and a war- 
ranty, in any event. We have no doubt that it should be so 
considered, if the policy was issued upon it. The policy con- 
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tains the provision that “ this entire policy shall be void, if the 
subject of insurance be a manufacturing establishment, if it 
cease to be operated for more than ten consecutive days, unless 
otherwise provided by agreement indorsed upon or added to the 
policy.” The defendant’s counsel alleges that this creamery 
was idle for more than 10 days, and that the undisputed testi- 
mony shows it. Cronin testified that they shut the creamery 
down in September, and never resumed manufacture. They 
afterwards stored some corn there, and they had some butter 
there, that they shipped out as they got orders for it. They 
had it in the refrigerator. He said, on cross-examination, that 
they ceased bringing milk in September, and that in October 
they made no use of the building, except for the storage of 
their butter, which they shipped out as fast as they could get a 
market for it, and that he thought the last butter or merchan- 
dise was shipped out in October. Several other witnesses tes- 
tified that it was shut down in September, and that it was not 
started up to manufacture butter, to their knowledge. The 
only testimony tending to contradict this is that of Rose and 
his son, who say they were at the creamery on November 28th 
and December 2d, and that the machinery, or some part of it, 

yas running for the purpose of “ working over ” some of the 
butter on hand, and that Cronin said it would take two or three 
days. This leaves over a month that it was not operated, if the 
testimony of other witnesses is to be believed. Counsel for 
the plaintiffs contend that this testimony discredits the Cro- 
nins, and, therefore, the jury may disbelieve them. There is 
much other testimony that it was shut down more than 10 con- 
secutive days, and there is no testimony tending to show that 
it was not. The court would have been warranted in saying to 
the jury that the undisputed evidence established that fact, 
and he erred in refusing to grant a new trial upon the ground 
that the jury’s answer to the special question was against the 
evidence. In this connection we should remark that the al- 
leged reasons given by the court for denying the motion for 
new trial were not a compliance with the law, which requires 
something more than the statement that the mover has not 
“shown sufficient grounds and reasons to justify it.” Counsel 
requested that reasons be filed, and he was entitled to them. 

It seems to be claimed that the policy should not be held void 
if the machinery was being operated within the 10 days imme- 
diately preceding the fire, but such is not the law. We have 
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frequently he!d that the breach of such a condition renders the 
policy void, as the folllowing cases cited by counsel show: In- 
surance Co. vs. Watson, 23 Mich., 487; Emery vs. Insurance 
Co., 51 Mich., 472; Kitchen vs. Insurance Co., 57 Mich., 140; 
Clark vs. Insurance Co., 107 Mich., 160; Cronin vs. Association 
(Mich.); Carpenter vs. Insurance Co., 61 Mich., 644; Insurance 
Co. vs. Hurd, 37 Mich., 13; Cleaver vs. Insurance Co., 65 Mich., 
530; Robinson vs. Association, 628 Mich, 96. This has now 
been changed by statute, as to Michigan standard policies: 
Comp. Laws, § 5182. 

A verdict should have been directed for the defendant. The 
question in relation to notice of the foreclosure proceedings 
was passed upon at a former hearing. The judgment is re- 
versed, and a new trial ordered. 

Grant, J., did not sit. The other justices concurred. 


LOWER COURT DECISIONS. 


TOTAL LOSS OF BUILDING, 


Court of Civil Appeals of Texas. 


MURPHY 
v8. 


AMERICAN CENTRAL INS. CO.* 


A brick building, where three of the walls and foundations were so far de- 
stroyed that none of them were used in the construction of the building 
replacing it, and only a very limited part of the fourth was used against 
the protest of the architect who considered it unsafe, and practically no 
joists or timbers, was totally destroyed within the meaning of a statute 
requiring full payment in case of total loss. 

The foundation is not a part of the building within the meaning of the pol- 
icy, and its condition should not be considered in the question of total 
loss. 


Mosetey & Smiru, for Appellant. 
Kearsy, Muse & Oetanp, for Appellee. 





* Decision rendered, Oct. 21, 1899. 
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Raney, J. 

Appellant sued to recover on an insurance policy which cov- 
ered a building belonging to appellant that had been destroyed 
by tire. A total loss was alleged by plaintiff. This was de- 
nied by defendant company, which contended that the injury 
to the building was only partial; that an appraisement of the 
loss was had under the terms of the policy, and the damages 
awarded were $1,298.21. Ona trial before a jury a verdict and 
judgment were rendered for defendant company for the 
amount of the award, from which this appeal is prosecuted. 

On the issue of total loss the court charged the jury as fol- 
lows: “You are instructed that under the law of this State there 
can be no total loss of a building so long as a remnant of the 
structure standing is reasonably adapted for use as a basis upon 
which to restore the building to the condition in which it was 
before the injury; and whether such remnant remaining stand- 
ing is so adapted depends upon the question whether a reason- 
ably prudent owner, uninsured, desiring such a structure as 
the building was before the fire, would, in proceeding to re- 
store the building to its original condition, utilize such rem- 
nant as such basis. Therefore, unless you believe from the 
evidence that after the fire which burned the building, belong- 
ing to the plaintiff, upon which the policy of insurance sued 
upon in this case was issued, no remnant of said building was 
left standing that was reasonably adapted for use as a basis 
upon which to restore said building to the condition in which 
it was before the fire, such as a reasonably prudent owner, un- 
insured, desiring such a building as the building was before 
the fire, would, in proceeding to restore the building to the 
same condition that it was in before the fire, utilize said rem- 
nant as such basis, you will find for the plaintiff the amount of 
the award, with interest, as hereinafter stated. But if you 
believe from the evidence that after the said fire there was no 
remnant of the said building left standing, that a reasonably 
prudent owner, uninsured, desiring such a building as said 
building was before the fire, would have utilized as a basis 
upon which to restore said building to the condition in which it 
was before the fire, you will find for the plaintiff the full 
amount of the policy herein sued on; to wit, the sum of $2,000, 
with interest thereon at the rate of 6 per centum per annum 
from the 14th day of May, 1898, to the present date. So, of 
course, if you believe from the evidence that after said fire 
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there was left standing a part of one of the walls of said build- 
ing, and the foundation of said building, or a part of said 
foundation, was left standing, in such a condition that a rea- 
sonably prudent owner, uninsured, would have used such part 
of said wall, or such foundation, or such part of said founda- 
tion, as a basis upon which to restore said building to the con- 
dition in which it was before the fire, you will find for the 
plaintiff the amount of said award; to wit, $1,298.21, with in- 
terest, as before stated.” Appellant requested the following 
special charges, which were refused; to wit: “In arriving at 
the determination as to whether or not plaintiff suffered a total 
loss of the building insured, as contemplated by our statute, 
you are charged that you are not to take into consideration 
portions of material lying around and out of place in the build- 
ing, although you may believe that such material -was not de- 
stroyed. The true test is, was any substantial portion of the 
building left standing above the surface of the ground, in such 
condition and extent as to be reasonably suitable as a basis 
upon which to reconstruct said building in like condition as it 
was before the fire, as to strength, security, and utility. The 
Legislature of this State has provided that when an insurance 
policy is granted on a building on land, and the building is 
totally destroyed by fire, the policy shall be held as a fixed de- 
mand for the full amount thereof. So, in this case, if you 
should believe from the evidence that plaintiff’s building was 
totally destroyed by the fire, vou will find in her favor against 
defendant for the sum of $2,000, withinterest thereon at the rate 
of 6 per cent per annum, from the 10th day of May, 1898, to the 
present time. Now, in determining whether or not plaintiff has 
sustained a total loss, as used in and intended by our statutes, 
you are charged that the words ‘total loss,’ as used by the 
statute, do not mean the utter destruction of the materials 
that entered into the construction of the house, but that by 
reason of the fire the building has lost its specific character 
and identity as a house, and that there was no substantial or 
considerable portion of the building left standing in such a 
condition that, by using the same in the reconstruction of a 
building (that is, by building thereon a house similar to the one 
burned, the insured would secure a building substantially as 
good and suitable as the one burned,’—which action of the 
court is assigned as error. Appellant complains of the third, 
fourth, and fifth paragraphs of the court’s charge, “ because 
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the true test of the total loss of a building, as applied to the 
facts in this case, is not therein stated, and because the use of 
the word ‘ basis,’ as used in the charge, was calculated to mis- 
lead the jury.” 

The evidence adduced on the trial is, substantially, that the 
building burned was a one-story brick and stone store build- 
ing, 80 feet in length, 25 feet wide, and ceiling about 14 feet in 
the clear. East and north wall, brick; and north 20 feet of 
west wall, brick; balance of west wall, all rock; front, brick 
pillars and glass, as is usual in business houses. The east and 
west walls were division walls, in which appellant owned a 
half interest. After the fire a two-story brick building was 
erected on the site of the old building. Leonard, an architect, 
and who constructed the new building, stated: That none of 
the walls and foundations on the north, east, and south was 
used in the construction of the new building, nor was any left 
standing fit for use. A part of the west wall was standing after 
the fire. A part of this wall was torn down in rebuilding, and a 
part used. The part used was about from 15 to 25 feet long at 
the base, and in some places it was 2 feet high, and ran up to 
a point, and beveled off. He did not think it reached 12 feet 
in height. The foundation and wall that were used were unfit 
for use. He condemned the whole of the west wall, and the 
portion that was used was used over his protest. The portion 
used was so used by reason of the man who owned half of the 
west wall insisting on using it. After the building was recon- 
structed, the west wall was about 8 inches from a true line. 
This was caused by the use of the old wall. The foundation 
under the east wall was taken up entirely. It was not fit for 
use. The north side was quite as bad, in his opinion. The 
foundation on the south side was not quite as bad. and not as 
bad as the two longitudinal walls. The back foundation was 
not used. It was not fit for use. The back wall of the new 
building was put in a different place. “There were no joists 
left that we could use in the reconstruction of the new build- 
ing, nor any flooring. There were some rocks left that were fit 
for use. There were a few sills on the south foundation, but 
they were not fit for use. None fit for use were left in place 
on the rear wall. Two window sills fell from their places. 
One was cracked, and one very much injured, apparently. 
These were not used in rebuilding.” Zoratto, who acted as 
umpire in the appraisement, testified that the only foundation 
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used was the foundation of the middle wall, between the east 
and west wall, which was a good foundation. The piece of 
wall left standing was not in first-class condition. Dawson 
testified: That he worked as a carpenter in the construction 
of the new building. That all the walls were new, except on 
the west side there was a little piece of the old wall used. It 
was probably 10 or 12 feet high in the centre, and tapered 
down until it was probably 15 or 20 long at the base, and in 
shape of an inverted V. McGowen testified that: “In the 
construction of the new building upon the site of the old one 
that was destroyed by fire, there was nothing left of the east 

yall or foundation upon which to build, and no portion of the 
north wall or foundation, and no portion of the south wall or 
foundation. There was a very little piece of the west wall and 
a part of the foundation left and used. It was a small piece 
of wall,—just a few feet high. The wall that was used was 
not straight; was not on a true line north and south.” O’Reilly, 
witness for defendant, testified as follows: “I came to Deni- 
son from Dallas at the request of the adjuster for the insur- 
ance company. This is my first appraisement for this insur- 
ance company, but have been called upon to appraise for 
others occasionally. I was selected by the underwriters to 
make a survey of the property in the city of Dallas. They 
selected me from the architects and builders of Dallas to dis- 
charge duties of that kind. I have served companies occa- 
sionally that way, more or less, since then. I came to Denison 
to serve as an appraiser for the insurance company in making 
the award. We figured in as sound material the west wall of 
the building, extending from the front to the rear, 60 feet long 
and 22 feet high, and some inches. We concluded that the 
wall was good. We figured on using the foundation of the 
back wall and the foundation of the east wall, and foundatigqn 
and sills, and bases of the columns, together with a couple of 
the columns on the front wall; also, we figured on using 57 of 
the joists on which the flooring was laid; also, some window 
sills, and from 60 to 75 per cent of the flooring. This is what 
we figured as sound. Plaintiff was not allowed anything in 
our estimate for damage or loss to them. The debris had not 
been cleared away when we did our figuring. We did not fig- 
ure the east wall, because it was not there, nor the north wall, 
because it was not there,—only such portions of the south wall 
that was there; that is, bases or flints. None of the south wall 
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was there, except that. The south wall was down, the north 
wall was down, the east wall was down. We examined the 
foundation as far as it wasexposed totheeye. Wecouldexamine 
from 10 to 14 inches of the foundation, as well as I can recollect. 
We determined that the foundation was all right, except that 
it was damaged to the extent of $5 to the north end. We ex- 
amined the wall on the west side, and found no crack. We 
found the wall plumb on a tangent. We concluded that the 
foundation was good on all sides except the rear, and that 
could be repaired for $5. We found that the west wall was 
good 60 feet long and 22 feet high. The total length of the 
west wall was 80 feet, but only the first 60 feet was rock. The 
back 20 feet was of brick. This back 20 feet was damaged, 
but the rock portion, 22 feet high and 60 feet long, we con- 
cluded to be good. The foundation of the west wall was not 
damaged. We examined it from observation, and it did not 
show any indication of damage by fire. This was a short time 
after the fire.” 

Under the foregoing facts the question arises, did the court 
present to the jury the proper test to govern them in determin- 
ing whether or not there was « total destruction of the build- 
ing, as contemplated by article 3089 (Rev. St.), which pro- 
vides :— 

“A fire insurance policy, in case of total loss by fire of prop- 
erty insured, shall be held and considered to be a liquidated 
demand against the company for the full amount of such 
policy: provided, that the provision of this article shall not 
apply to personal property.” 

In the case of Insurance Co. vs. Garlington (66 Tex., 148) the 
question at issue was whether or not there was a total loss of 
the building by fire. The trial court in that case found that: 
“The east wall of it [the building] was entirely destroyed. 
The roof was destroyed. Almost one-half of the interior of it 
(extending from the foot of the east wall to the top of the west 
wall) was destroyed. The front of it was partly lying on the 
street, and partly hanging, liable to fall at any time. Thus, it 
had lost its specific character as a building, and was unfit for 
use as a hotel, or for other purposes, and was a total loss.” 
No mention is made of the destruction or injury to the other 
two walls, from which the natural inference is that they were 
left standing and uninjured. Justice Stayton, in passing upon 
that state of facts, said that they justified the conclusion 
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reached by the trial court, that it was a total loss, and that “ it 
was the building insured,—a specific thing,—and not merely 
the material of which it was constructed.” He also adopted 
as correct the rule announced in the case of Williams vs. In- 
surance Co. (54 Cal., 442), as follows: ‘‘A ‘ total loss’ does not 
mean an absolute extinction. The question is not whether all 
the parts and materials composing the building are absolutely 
or physically destroyed, but whether, after the fire, the thing 
insured still exists as a building. Although you may find the 
fact that after the fire a large portion of the four walls were 
left standing, and some of the ironwork still attached thereto, 
still, if you find that the fact is that the building has lost its 
identity and specific character as a building, you may find that 
the property was totally destroyed, within the meaning of the 
policy.” If this is the correct rule in determining a “ total 
loss ” of a building, then, under the facts of this case, the test 
applied by the trial court in its charge in this case was error, 
and the special charges asked by appellant’s counsel should 
have been given. The learned trial judge followed the test 
announced by Justice Denman in the case of Insurance Co. vs. 
McIntyre (90 Tex., 170), evidently deeming that the rule in that 
case applied to this. The facts of that case and the one under 
consideration are so entirely different as to the extent of loss 
that the rule stated in the former case, “ that there can be no 
total loss of a building so long as the remnant of the structure 
standing is reasonably adapted for use as a basis upon which 
to restore the building to the condition in which it was before 
the injury,” in our opinion is not applicable here. In that 
vase the facts clearly show that the building was only partially 
injured, and the part left standing and uninjured greatly ex- 
ceeded in value the part injured, and the building could have 
been repaired at much less cost than to have rebuilt. The con- 
dition of the building after the fire was such as to fully war- 
‘ant the conclusion reached in that case by the able justice. 
No such conditions exist in this case. Only a small portion of 
the burnt building was used in the construction of the new 
building, and this was used by the direction of one of the 
owners of that partition wall, over the protest of the con- 
structors, who considered it unfit for use. The remnant of the 
burnt building was, in our opinion, under the evidence, incon- 
siderable, compared with the part entirely destroyed, and did 
not constitute a sufficient basis upon which to restore the 
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burnt building. The building constructed on the site of the 
burnt building was practically a new building, in its entirety, 
and cannot be considered the old building repaired or restored, 
but it is essentially a new structure. In our opinion, for a 
remnant of a burnt building to be “ reasonably adapted for use 
as a basis upon which to restore the building to the condition 
in which it was before the injury,” it must be a substantial 
portion of the building remaining standing, fit for use, and 
such as that its identity as a building has not been totally de- 
stroyed, or, in other words, the remnant must be of that sub- 
stantial character as that, when restored or repaired, it will 
be considered the old structure, and not considered a new one. 
It is difficult for the court to so define what constitutes a total 
loss of a building by fire, by which the distinguishing line be- 
tween a total and partial loss can be determined in all cases, 
but the distinction must rest upon the particular facts of each 
case. As before stated, the facts in this case, in our opinion, 
showed a total loss of the building under consideration, and 
warranted an imperative instruction to that effect. We are of 
the opinion that the court erred in instructing that the jury 
might consider the injury to the foundation, in reaching a con- 
clusion as to a total loss. We think the weight of authority 
to be that, in making the contract for insurance, it was contem- 
plated that the foundation would not be destroyed, but that 
the contract was entered into with reference to that portion of 
the structure above ground: O’Keefe vs. Insurance Co. (Mo. 
Sup.), and authorities cited. 

We deem it unnecessary to discuss the questions raised as to 
the rulings of the court on the appraisement, as such become 
immaterial under our view of the case as heretofore expressed. 

The judgment is reversed, and cause remanded. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 


5D 


wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where for special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, and are 
not intended as digests, nor for citation. 


Annuities.—U.rra Virs. 

The charter of a life company authorized it to grant annui- 
ties by deed. It was held by the Court of Appeals of Mary- 
land, in the case of Cahill vs. Maryland Life Ins. Co., decided 
January 9, 1900, that if the method were restricted to a deed, a 
party who has received the benefit of such annuity cannot re- 
cover back the purchase money because of a technical defect in 
the form. It was also held that where such annuity is not 


issuing out of or charged on lands, a deed would only be requi- 
site if called for by statute. Other annuities are mere choses in 


action to which the ordinary rules of contracts apply. 
Power or Acent As TO RENEWALS. 

In the case of Squier vs. Hanover Fire Ins. Co., decided by 
the Court of Appeals of New York, it was held that an agent 
authorized to issue and renew policies may orally agree to issue 
a renewal policy, and thereby bind the company. 

Loss or Foor From Insury. 

In the case of Fuller vs. Locomotive Engineers’ Mut. Life & 
Accident Association, decided by the Supreme Court of Michi- 
gan, December 30, 1899, it was held that the amputation of part 
of a foot which shortened it about one-fourth was not an “ in- 
jury which should cause amputation of a limb (whole hand or 
foot)” within the meaning of a by-law. 

Derautt rm Premium.—Usace. 

In the case of Haupt vs. Phoenix Mutual Life Ins. Co., de- 
cided by the Supreme Court of Georgia, March 1, 1900, the fol- 
Jowing syllabus was furnished by the court:— 


A policy of life insurance expressly stipulating that it 
“shall cease and determine” if any “ premium be not paid 
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when due” is not, in case of failure to pay a particular pre- 
mium at the proper time, kept in force merely because the in- 
surance company had, in the city of the residence of the in- 
sured, a habit or custom of receiving overdue premiums from 
other policyholders. 

APPRAISEMENT.— Dental oF Liapinity as A WAIVER. 


In the case of Continental Ins. Co. vs. Wickham, decided by 
the Supreme Court of Georgia, March 1, 1900, the court says in 
part :-— 


“The amount due to the insured becomes fixed when the 
award has been duly made by appraisers in the manner pro- 
vided in the contract. The liability of the company, so far as 
amount is concerned, is at this time definitely ascertained, and 
nothing remains to be done, if the company intends to comply 
with the contract, except to provide the money and pay the de- 
mand at the end of the period of 60 days. When the company 
says that it will not pay the amount fixed by the appraisers, 
either at the end of 60 days or at any other time, it in effect de- 
nies all liability on the contract, seeks to repudiate its under- 
taking after the amount of its liability, if any, has been ascer- 
tained, and thus waives the benefit of all stipulations in the 
policy which are placed therein for its benefit; and such con- 
duct gives the insured the right at once to maintain a suit, set- 
ting up that the company is liable upon the policy for a loss in- 
curred thereunder.” 


Wire’s Po.icy.—Ricuts or Crepirors, 


In the case of First National Bank of Fort Scott vs. Simpson 
et al., decided by the Supreme Court of Missouri, Dec. 12, 1899, 
it was held that a wife’s policy is not subject to the husband’s 
debts where the premiums were paid by him while solvent, or 
by her, out of property given by him while still solvent, and 
treated as her separate property, but premiums paid by him 
while insolvent are a fraud on creditors. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


First Circuit. 


HUBBARD 
v8. 


MUTUAL RESERVE FUND LIFE ASS’N.* 


Where the application and the policy made the statements in the former 
warranties, which, if not true, should avoid the policy, the insured is 
bound by the law of warranty, though a few of the questions and answers 
might be of such character as evidently not intended to be warranties. 


A question, ‘‘How long since you consulted, or were attended by a physi- 
cian?” was answered, ‘‘ Not since childhood.” 


Held, That it referred to some substantial ailment, not a slight indisposition. 


Held, That where the applicant had within five years been treated by a 
physician for six months for supposed priapism, and afterwards another 
physician diagnosed it as dyspepsia, there wasa breach of warranty 
whether the insured actually had the diseases or not. 


Held, That where the applicant represented that he had not suffered from any 
ailment, or consulted a physician since childhood, and had been so treated 


for priapism, there is evidence of such fraudulent misrepresentation as 
would avoid the policy. 


Held, That where the applicant represented himself as free from a malady, 
which according to the evidence of one physician he suffered from, but 


which another could not discover, the question as to the falsity of his 
answer was for the jury. 


Lewis S. Dasney and Epwarp D. Basserr (Edward L. Mitchell, 
on the brief), for Plaintiff in Error. 

Watrter F. Ancett (George Burnham, Jr., on the brief), for De- 
fendant in Error. 


Purnam, C. J. 

This is a writ of error, in which the only question pending 
before us is whether or rot, in the court below, the learned 
judge properly directed a verdict for the defendant in a suit on 
a life insurance policy. The action was brought in the district 
of Rhode Island. We have not been advised where the con- 
tract was made, but, apparently, it was made in that State, 
and is governed by its laws. However, this is not important, 
because there is no contention that the policy and application 
are not governed by the rules of the common law. 

The policy was issued on March 20, 1891, on an application 
made on March 12th by the person whose life was insured. 
The defense is a breach of warranty, in that certain statements 
" Decision rendered, March 29, 1900. 

VoL. XXIX.—37. 
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made in the application were not true. The application was 
not attached to the policy, but the policy contained the follow- 
ing: “ In consideration of the answers, statements, and agree- 
ments contained in the application for this policy of insurance, 
which are hereby made a part of this contract,” ete. The ap- 
plication, among other things, contained the following :--- 

“Tt is hereby agreed that the answers and statements in 
this application * * * are warranted to be full. com- 
plete, and true; * * * that, if any of the answers or 
statements made are not full, complete, and true, * * * 
the policy issued hereon shall be null and void.” 


The application also stipulated that it, and the answers 
which it contained, were parts of the policy. Neither the 
policy nor the application contained any expressions inconsist- 
ent with this word “ warranted,” nor with the express agree- 
ment that, if the answers and statements were not * full, com- 
plete, and true,” the policy should be null and void. The only 
questions and answers which we need repeat are the follow- 
ing :— 

“ Has the applicant ever had any illness, local disease, in- 
jury, mental or nervous disease or infirmity? Ans. No. 

“If yes, state nature, date, duration, and severity of 
attack. 

“ How long since you consulted or were attended by a phy- 
sician? Ans. Not since childhood. 

“State name and address of such physician. 

“For what disease or ailment? 

“Give name and address of each physician who has pre- 
scribed for or attended you within past five years, and for 
what diseases or ailments, and date. Ans. Have had none. 

** Have you used externally or internally any patent, pro- 
prietary, or other medicines within the past two years? If 
so, What, and for what diseases? Ans. No. 

‘Has the applicant been an inmate of any infirmary, sani- 
tarium, retreat, asylum, or hospital? If so, where?) When? 
Duration? For what cause? State expressly each and 
every case. Ans. No. 

‘Have any facts regarding your past health or present 
condition been omitted? Ans. No.” 

Blanks were left for answers to the second, fourth, and fifth 
of the foregoing questions; but the answers to the previous 
questions left it unnecessary to fill them, and they were not 
filled. 

The issues raised on these questions and answers are 
whether, under the circumstances, the answers were war- 
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ranted as true, and have effect under the stipulation that, if 
they were not true, the policy should be void, and, further, as 
to the effect of particular words which the answers contain. 
On the first issue, and also as to the general rules of interpre- 
tation of such questions and answers, we need not look beyond 
the decisions of the Supreme Court, which has several times 
thoroughly considered this topic. The plaintiff relies on the 
line of cases of which Insurance Co. vs. Raddin (120 U.S., 183, 
7 Sup. Ct., 500, 30 L. Ed., 644) is one. We believe the earliest 
of this class is First Nat. Bank of Kansas City vs. Hartford 
Kire Ins. Co., 95 U. S., 673. All contain the essential features 
which are not found at bar. The well-known rule with refer 
ence to the interpretation of insurance policies was applied, to 
the effect that, when they contain contradictory provisions, or 
are doubtful, the construction favors the insured. For ex- 
ample, in First Nat. Bank of Kansas City vs. Hartford Fire 
Ins. Co., already referred to, it appears in the opinion of Mr. 
Justice Harlan, speaking in behalf of the court, at page 676 (95 
U. S.), that the application contained the words, “so far as 
known to him.” Moreover, it appears that, while in one part 
of the application the insured was made to stipulate for a war- 
ranty, in another part the word “ representation ” was used. 
So, in the familiar case of Moulor vs. Insurance Co. (111 U.S., 
335), the same peculiarities were found. It is so apparent that 
the same especial condition of things existed in Insurance Co. 
vs. Raddin, supra, that it is not necessary to analyze the opin- 
ion there rendered. 

These decisions, however, establish two propositions which 
bear directly on the case at bar. In First Nat. Bank of Kan- 
sas City vs. Hartford Fire Ins. Co., supra, the opinion of Mr. 
Justice Harlan, at page 675 (95 U. S.), states as follows :— 

“The entire application having been made, by express 
words, a part of the policy, it is entitled to the same considera- 
tion as if it had been inserted at large in that instrument. The 
policy and application together, therefore, constitute the writ- 
ten agreement of insurance; and, in ascertaining the intention 
of the parties, full effect must be given to the conditions, 
clauses, and stipulations contained in both instruments.” 

In Insurance Co. vs. Raddin, the opinion of Mr. Justice Gray, 
at page 190 (120 U. S.), says: “In the contract before us, the 
answers in the application are nowhere called warranties or 
made a part of the contract.” At page 189 (120 U.S.), it says: 
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“But the parties may by their contract make material a fact 
that would otherwise be immaterial, or make immaterial a fact 
that would otherwise be material.” 

It is sufficient to say, therefore, with reference to all the de- 
cisions to which we have referred, that the case at bar does not 
contain the elements which enabled the courts to declare that 
the answers in the application were representations, and not 
warranties. Moreover, the Supreme Court has firmly main- 
tained the rule that, under the conditions existing in the case 
at bar, the answers in an application are to be held as warran- 
ties, and has administered the law accordingly: Jeffries vs. In 
surance Co., 22 Wall, 47; Insurance Co. vs. France, 91 U. S., 
510. These cases were reaffirmed in Moulor vs. Insurance Co., 
supra, at pages 340, 341 (111 U.S.), in the following language: 

“If, upon a reasonable interpretation, such was the contract, 
the duty of the court is to enforce it according to its terms; for 
the law does not forbid parties to a contract for life insurance 
to stipulate that its validity shall depend upon conditions or 
contingencies such as the court below decided were embodied 
in the policy in suit.” 

This expression is to be particularly noted with reference to 
what we may say hereafter in the detailed examination of the 
case at bar, because, while the opinion applies the rule which 
we have stated, that in doubtful cases the court must lean in 
favor of the insured, yet it here affirms that the contract is to 
have “a reasonable interpretation.” Therefore, the court is 
not to strain the letter for the purpose of imposing an obliga- 
tion on the insurer which a fair interpretation would not im- 
pose on an obligor in any other contract. 

As against the conclusion that in this case the applicant, as 
well as the plaintiff to whom the policy was made payable, are 
bound by the law of warranty, the plaintiff in error maintains 
that some of the questions which the application contained are 
of such character that it is absurd to conclude that the subject- 
matter of them could constitute a warranty according to the 
mutual intention of the parties. This is true as to a few of the 
questions propounded, but the great majority of them, espe- 
cially of those which we have quoted, are not of this class. To 
hold, because there are some exceptional questions and an- 
swers of the character referred to, that, therefore, the court 
should wholly reject an explicit stipulation, would be a rude 
method of construction, without discrimination. The excep- 
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tional questions and answers referred to can easily yield to 
necessary rules so far as they are concerned, leaving the mass 
to be controlled by the expressed intention of the parties. 

We pass now to the next question, which is as to the general 
rule of construction to be applied to the particular words used 
in the questions and answers which form the application. As 
to this, the rule given us by the Supreme Court is in some re- 
spects more favorable to the assured, and in other respects less 
favorable, than those applied by the courts of the various 
States, as they will be found conveniently grouped in the notes 
to section 31 of Cook’s Law of Life Insurance (1891). The key 
to this question is in the expression of Mr. Justice Harlan, in 
Moulor vs. Insurance Co., supra, at page 340 (111 U.S.) that the 
application must be understood to relate to matters which 
have “a sensible, appreciable form.” This rule was applied in 
Connecticut Mut. Life Ins. Co. vs. Union Trust Co. (112 U. S., 
250, 258), to the effect that the questions and answers in an 
application do not ordinarily concern accidental disorders or 
ailments, lasting only for brief periods, and unattended by any 
substantial injury or inconvenience, or prolonged suffering. 
Indeed, they must have relation to the rule de minimis lex non 
curat, and to a sensible construction, and so they apply, ordi- 
narily, only to matters of a substantial character. ‘Therefore, 
we accept the proposition of the plaintiff in error with refer- 
ence to the word * consulted,” found in these questions, that it 
would not relate to the opinion of a physician concerning a 
slight and temporary indisposition, speedily forgotten. The 
difficulty, however, is that this qualification has no relation to 
the facts of the case at bar. 

The plaintiff in error also maintains that the case should 
have been submitted to the jury, for the jury to interpret the 
effect of the questions and answers on which the case turns. 
The law on this point, however, is clear. It is true that the 
essential words which we have occasion to consider have no 
technical meaning, and are not known to the law. They are in 
common use, and as to them the law gives the jury no exact or 
imperative construction, as applied to a mixed, complicated, or 
disputed condition of proofs. On the other hand, where the 
facts are clear, it is the undoubted duty of the court, as settled 
by uniform practice, to assume to itself the exclusive construc- 
tion and application of words in common use, used in a written 
contract, to the same effect as it would words of a technical 
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character, known to the law. The rule in this particular was 
explained with reference to this class of cases in Northwestern 
Life Ins. Co. vs. Muskegon Bank, 122 U. S., 501, 505, 506. 
There the words in question were “ habitually intemperate,” 
and the facts were complicated and in dispute. The court ob- 
served :-— 

“ We do not know of any established legal definition of those 
words. As they relate to the customs and habits of men gen 
erally in regard to the use of intoxicating drinks, and as the 
observation and experience of one man on that subject is as 
good as another of equal capacity and opportunities, their true 
meaning and signification would seem to be a question ad- 
dressed rather to the jury than to the court. While there may 
be on the one hand such a clear case of intemperate habits as to 
justify the court in saying that such and such facts constitute 
a condition of habitual intemperance, or on the other such an 
entire absence of any proof, bevond an occasional indulgence in 
the use of ardent spirits, as to warrant the opposite conclusion, 
vet the main field of inquiry, and the determination of the ques- 
tion within it, must be submitted to the jury, and the question 
on this submission must be decided by them.” 

Under the circumstances, as we will show more clearly when 
we come to deal with the specific facts, there was nothing 
which in this connection the court below was required to sub- 
mit to the determination of the jury. 

With reference to the first question which we have quoted 
from the application, that is to say, “Has the applicant ever had 
any illness, local disease, injury, mental or nervous disease or 
infirmity? ” which was answered in the negative, in view of its 
sweeping character in all particulars, including the very doubt- 
ful intention of some of its terms, both from scientific and popu- 
lar standpoints, covering, as it does, the entire life of the appli 
cant from his birth to the date cf the application, it might well 
be questioned whether it was not of the class of questions to 
which the plaintiff in error has called our attention, as to 
which it might well be assumed that the parties contemplated 
no warranty to arise from a mere negative answer to it. But 
we have no occasion to determine this, because the facts are of 
such character that, so far as this question was concerned, the 
plaintiff in error would have been entitled to go toa jury. The 
testimony on this point came from three physicians, Dr. Gardi- 
ner and Dr. Seguin, to each of whom we will again refer, and 
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Dr. Wedgewood. Dr. Wedgewood’s testimony related to a 
period subsequent to the issue of the policy, and was clearly 
subject to review by the jury. Dr. Gardiner and Dr. Seguin 
each pronouuced the applicant to have had a specific malady 
which the other did not discover. So the plaintiff in error 
would have been entitled to go to the jury on the issue that 
each was mistaken, and that no malady existed. Therefore, 
the case turns on the words found in the other questions, “ con- 
sulted,” “ attended,” “ prescribed,” in connection with the 
words “ diseases or ailments.” The question with reference 
to the use of medicines within two years is out of the case, be- 
cause, although it is apparent that the applicant had used 
them, yet the dates were so uncertain that the court could not 
properly take that matter to itself. 

We will next notice the proposition, made by the plaintiff in 
error, that, inasmuch as the fifth of the questions which we 
have recited is, “ For what disease or ailment?” and inasmuch 
as practically the same words are repeated in the sixth, it fol- 
lows that this group of questions has no effect unless there was 
in fact an existing disease or ailment. Whether there was, we 
have already shown would have been a question for the jury. 
So that, if the plaintiff in error were right in this proposition, 
the court below had no power to dispose of the case as it did. 
This, however, is forgetful of what we have already said, that 
notwithstanding that, when the meaning is doubtful, there is 
to be a leaning in favor of the insured, yet the whole is to have 
a reasonable construction. The reasonable construction is the 
natural sense of the words used, which, in order to sustain the 
plaintiff in error, must be made to read as though the question 
was, “ What ailment or disease did he discover?” The reason- 
able and natural intendment of the group of questions in this 
particular is that accepted by Judge Devens in his opinion in 
Cobb vs. Association (153 Mass., 176, 178), where he approved 
an instruction to the jury as follows :— 

“ If the insured, being, as he supposed, in need of a physician, 
went to one for the purpose of consulting him as to what was 
the matter with him, and had an interview, answering such in- 
quiries as the physician deemed pertinent, receiving aid, advice, 
or assistance from him, the insured consulted a physician, 
within the meaning of the interrogatory.” 

It is plain that this indicates the proper construction of this 
class of questions, so far as they relate to this particular propo- 
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sition of the plaintiff in error; so the proposition does not com- 
mend itself to us, 

The following facts bearing on the application of these ques- 
tions and answers are uncontrovertible, and their effect is not 
avoided by anything in the record: It appears by the testi- 
mony of Dr. Gardiner that he was the family physician of the 
applicant for the policy, and that he fixed the dates essential to 
this case by the fact that the witness performed an operation 
in the applicant’s family in March, 1888, and that it was several 
months subsequently that the applicant first consulted him 
This brings all the transactions to which we refer within the 
period of five years named in the sixth of the questions which 
we have quoted. Dr. Gardiner further testifies that the appli- 
cant complained of priapism, and that he stated that he had 
been suffering from it for a number of years; thus showing 
that the difficulty, or supposed difficulty, about which he con- 
ferred with Dr. Gardiner, was not an incidental matter, but 
one of long standing. Neither were the conferences incidental, 
because Dr. Gardiner testifies that they covered a period of six 
months. He also testifies that he prescribed to relieve this 
supposed priapism several times, and that he prescribed differ- 
ent remedies, to the extent that, as he says, probably every 
time the applicant came his medicine was changed. The wit- 
ness adds: “He got no relief from anything I suggested to 
him. He would try one thing for three or four weeks, and 
come in again and say he was no better,—was troubled just as 
badly as before; and naturally I would suggest some other 
course of treatment,—some other drug.” Therefore it appears 
that Dr. Gardiner prescribed for him, and this not incidentally, 
but continuously. With reference to the applicant’s visits, Dr. 
Gardiner, as well as Dr. Seguin, naturally drops into the use of 
the word “ consulted.” 

As to the nature of priapism, Dr. Gardiner testifies that it is 
not a disease, but a symptom. As a cough is a symptom, so. 
he says, priapism is a symptom of some nervous disorder. Dr. 
Seguin testifies that priapism is to be classed as a nervous dis- 
ease, but that a man affected with it may be healthy. In this 
connection, it is proper to observe that the questions put in the 
application do not stop with the word “ disease,” but add the 
words “ or ailment.” It cannot be questioned that these words 
must be accepted as broadening out the expression, and as cov- 
ering mere symptoms, so long as they are in themselves trou- 
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blesome, as priapism is troublesome; so that the fact that Dr. 
Gardiner describes priapism as only a symptom does not aid 
the plaintiff in error any more than it would for one to main- 
tain that, though he had consulted a physician for a persistent 
and troublescme cough, lasting for years, it was not a disease, 
but only a symptom. In the supposed case of such a cough, 
there would be an unquestioned concurrence that it was an 
“ailment,” within the group of questions which we have 
copied, and the same concurrence would exist with reference to 
priapism, if it were so well known as coughs. 

Passing to Dr. Seguin, the applicant for the policy in suit 
went to him with a letter from Dr. Gardiner, dated on May 29, 
1889, which stated that the applicant had been troubled with 
priapism for about 20 vears, and that he (Gardiner) had tried 
everything he could think of, but without relief. Dr. Seguin did 
not find that the applicant was suffering with priapism, but he 
testifies that he was suffering from dyspepsia, which had been 
* going on for some time.” The applicant gave him his symp- 
toms as follows :— 

* For years has had a pain or distressed tender state of the 
middle of the abdomen, with a rising sense of tightness from 
the chest to the neck. Some backache, and some sacro-sciatic 
pain. Good appetite, and no constipation. Gastric symptoms 
come on after eating.” 

Dr. Seguin also testifies that he prescribed for the applicant 
as follows: To eat less farinaceous food, and to take diluted 
muriatic acid in water after meals. He gives the matter more 
fully in another part of his testimony, showing that he pre- 
scribed with relation to both the supposed priapism and the 
dyspeptic symptoms. 

As we have already observed, none of these matters was in- 
cidental. They were all persistent, and they covered a consid- 
erable period; so that, even on the reasonable construction to 
which we have referred, that questions and answers of this 
class have no relation to merely incidental matters, it is true 
that, contrary to the warranties given in the application, the 
applicant “ consulted ” physicians for a supposed persistent ail- 
ment, and was consequently “ attended ” and “ prescribed ” for 
by them. In these three particulars it is impossible to hold 
other than that the warranties were broken, and it would have 
been improper to permit a jury to find that they were not. 
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sut it may well be said that the case takes on a more serious 
aspect, to the extent that it may well be doubted whether the 
defense is a technical one. The facts which we have gone over 
were of such a persistent and engrossing character that it is im- 
possible that they could have gone from the mind of the appli- 
cant under the probing of the questions cited, especially in view 
of the last question and answer, as follows: ‘“ Have any facts 
regarding your past health or present condition been omitted? 
Answer. No.” Chancellor Kent, in his Commentaries (volume 
3, *p. 282) says :— 

“If the misrepresentation was by fraudulent design, it 
avoids the policy, without staying to inquire into its materi- 
ality; and, if it was caused by mistake or oversight, it does not 
affect the policy, unless it was material, and not true in sub- 
stance; and in that case it will vitiate the policy without as- 
suming the ground of fraud, for it is not the contract the party 
undertook to make.” 

We have no occasion to explain precisely what was meant 
by Chancellor Kent, in the latter part of this extract. Appar- 
ently, there is enough in the case at bar to bring it within his 
first expression. Fraudulent design on the part of one who 
knowingly persists in an untruth, which he must understand 
acts on the mind of the party with whom he is contracting with 
reference to the subject-matter of the contract, does no require 
to be proved by circumstances aside from the mere facts that 
the statements were not true, that they were known to be un- 
true, that they related to matters which were present in the 
mind of the party who made the statements at the time he 
made them, and that it would reasonably be understood that 
they influenced the mind of the other contracting party. The 
case is so persuasive to the effect that all these elements exist, 
as to the questions and answers so persistently put to the appli- 
cant, that a verdict for the plaintiff in error could hardly have 
been permitted, independently of the question of a technical 
warranty. 

The judgment of the Circuit Court is affirmed, and the costs 
of this court are awarded to the defendant in error. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


E1GgutTnm Circuit. 


NORTHERN ASSUR. CO. or LonpoN 
v8. 


GRAND VIEW BLDG. ASS’N.* 


Where agent who had authority to issue contracts and receive premiums de- 
livered the policy with knowledge of other insurance, the company is 
estopped to set up a policy provision rendering it void if such insurance 
was not indorsed. 


The case is not affected by a further policy provision that no officer or agent 
shall have power to waive any of its provisions unless such waiver is in 
writing attached to the policy, nor shall the insured claim any privilege 
unless so attached in writing. 


It is not in the power of a company to disable itself in a written contract 
from otherwise contracting, and the delivery of the policy under the 
conditions existing was indicative of its intention to indemnify in the 
light of the facts then known to it through its representative. 


Before Caldwell, Sanborn, and Thayer, Circuit Judges. 


Rarex W. Breckenriner, for Plaintiff in Error. 
Hauteck F. Rosg, for Defendant in Error. 
Tuayer, C. J. 
The general question which arises in this case is whether an 
insurance company should be permitted to take advantage of a 
condition contained in one of its policies to avoid the payment 
of a loss that has been sustained thereunder, when it appears 
that the fact rendering the policy void, by the terms of the con- 
dition which is pleaded as a defense, was an existent fact, 
known to the insurer at the time it issued its policy and ac- 
cepted the premium, which for that reason rendered the policy 
void, if at all, from the moment it was delivered. The question 
arises in this way: The Northern Assurance Company of Lon- 
don, England, the plaintiff in error, insured certain household 
and kitchen furniture belonging to the Grand View Building 
Association, the defendant in error, that was situated in a cer- 
tain building in the city of Lincoln, Neb. The policy which it 
issued contained the following provisions :— 
“This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void if the 
insured now has, or shall hereafter make or procure, any 
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other contract of insurance, whether valid or not, on prop- 
erty covered, in whole or in part, by this policy. This policy 
is made and accepted subject to the foregoing stipulations 
and conditions, together with such other provisions, agree- 
ments, or conditions as may be indorsed hereon or added 
hereto; and no officer, agent, or other representative of this 
company shall have power to waive any provision or condi- 
tion of this policy, except such as by the terms of this policy 
may be the subject of agreement indorsed hereon or added 
hereto, and as to such provisions and conditions no officer, 
agent, or representative shall have such power, or be deemed 
or held to have waived such provisions or conditions, unless 
such waiver, if any, shall be written upon or attached hereto, 
nor shall any privilege or permission affecting the insurance 
under this policy exist or be claimed by the insured, unless so 
written or attached.” 

At the time the policy in suit was executed the insured prop- 
erty was covered to the amount of $1,500 by a policy issued by 
the Firemans Fund Insurance Company. <A jury found that 
an agent of the plaintiff in error by the name of A. D. Borgelt, 
who had authority to make contracts of insurance in its behalf, 
and to countersign and issue its policies and collect premiums 
thereon, and who solicited the policy in suit, had knowledge of 
the existence of the policy issued by the Firemans Fund Insur- 
ance Company at the time he issued the policy in suit, but no 
indorsement appears to have been made upon the policy in suit 
relative to the existence of the prior policy. A fire having oc- 
curred by which the insured property was totally destroyed, 
and an action having been brought against the plaintiff in error, 
which was the defendant below, to recover the amount of the 
loss, it pleaded the aforesaid provisions of its policy, and the 
existence of the prior insurance as a defense to the action. The 
verdict below was special, and on the state of facts heretofore 
recited, which were either found by the jury or disclosed by the 
record, the trial court rendered a judgment against the insurer, 
which it seeks to reverse. 

The general question stated at the outset of this opinion has 
been answered in the negative in many well-considered deci 
sions. It was so answered by this court in Insurance Co. vs. 
Norwood (32 U.S. App., 490, 16 C. C. A... 136), and the same con- 
clusion has been reached in other circuits. Thus, in the case of 
Insurance Co, vs. Fischer (84 C. C. A., 503, decided by the Cir- 
cuit Court of Appeals of the Sixth circuit), it was said to be 
“ well settled in the law of fire insurance that the insurer is 
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estopped to plead as a defense the breach of conditions against 
other insurance or incumbrances, without the consent of the 
company in writing on the face of the policy, if it appears that 
when the agent of the company, with authority to deliver or 
withhold policies, delivered the policy in question he then 
knew of the existence of the other insurance or the incum- 
brance.” The same doctrine was enforced by the Circuit Court 
of Appeals for the Ninth circuit in the case of McElroy vs. As- 
surance Co. (86 C, C. A., 615), wherein it appeared that an agent 
of an insurance company had issued a policy with knowledge 
of an existing incumbrance on the insured property, and had 
failed to indorse the fact on the policy, although it contained a 
provision, in substance, that it should be void if there was a 
mortgage on the property, unless the consent of the insurer 
thereto was shown by a written indorsement on its policy. It 
was also held by the Circuit Court of Appeals for the Fourth 
circuit in the case of Glover vs. Insurance Co. (80 C. C. A., 95) 
that the fact that the insured property was erroneously de- 
scribed as a “ dwelling house” when it should have been de- 
scribed as a * Keeley Institute,” which would have rendered it 
a more hazardous risk, would not avail the insurer as a defense 
to its policy when a loss had occurred, it appearing that the 
agent of the insurance company had knowledge of the misde- 
scription wher he solicited the risk and issued the policy. And 
in Putnam vs. Insurance Co. (C. C.) Judge Blatchford held, 
after a careful review of the authorities, that an insurance com- 
pany could not take advantage of a provision in its policy ren- 
dering it void if there was other concurrent insurance not 
indorsed thereon, when it was proven that its soliciting agent 
had knowledge of existing insurance on the insured property 
to the amount of $6,000 at the time he issued its policy, and 
only indorsed thereon permission to carry other concurrent in- 
surance to the amount of $3,000. 

The point now under consideration has been adjudicated so 
frequently that it is doubtless unnecessary to do more than 
refer to the cases already mentioned and the authorities there- 
in cited. We will call attention, however, to the fact that the 
doctrine as heretofore stated has the approval of the Supreme 
Court of the State of Nebraska, from which State this case 
comes, and is also stated and re-enforced by numerous citations 
by the leading text writers on the law of insurance: Insurance 
Co. vs. Hammang, 44 Neb., 566; Joyce, Ins., § 515; Ostr., Ins., 
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§ 243; May, Ins. (2d Ed.), § 497. The doctrine in question rests 
upon the ground that facts made known to the agent of an 
insurance company, who is empowered by it to solicit insur- 
ance, countersign and issue policies, and collect premiums, is 
the knowledge of his principal, and that a fraud would be per- 
petrated if an insurance company, through the medium of its 
agents, was allowed to deliver one of its policies, and accept 
the premium thereon, with knowledge of facts which under its 
provisions rendered it void ab initio. To prevent the perpetra- 
tion of such frauds, the courts have very generally held the in- 
surer estopped from taking advantage of a condition or con- 
ditions found in one of its issued policies which, in the light of 
known facts, rendered the same void from the time of its deliv- 
ery, or they have indulged in the charitable presumption that 
the insurer intended to waive the benefit of such a provision, 
or that, through accident or mistake, it failed to modify the 
condition before the delivery of its policy, as it intended to do, 
so as to render it valid. 

It is contended, however, in behalf of the insurer, that, by 
virtue of the conditions of its policy above quoted, the rule of 
law heretofore stated is inapplicable to the case in hand. It is 
said, in substance, that no provision of its policy, as printed 
and delivered to the insured, can be denied its legitimate force 
and effect, except by virtue of a written indorsement on the 
policy; that the insurance company has effectually deprived 
itself of the power to waive any of the conditions of its policy 
except by a written indorsement thereon; and that it has suc- 
ceeded in framing a contract which is wholly exempt from the 
equitable doctrine of estoppel and waiver. This court decided, 
however, in Insurance Co. vs. Norwood (82 U.S. App., 490, 499, 
16 C. C. A., 140) that * parties to contracts cannot disable them- 
selves from making a contract allowed by law in any mode in 
which the law allows contracts to be made,” and that “ a writ- 
ten contract may be changed by parol, and a parol one changed 
by a writing, despite any provision in the contract to the con- 
trary;” and the law to that effect is, as we think, well estab- 
lished by the authorities there cited, as well as by other 
authorities that are referred to in Farnum vs. Insurance Co., 
83 Cal., 246, 261. It has also been held that such clauses as 
those that are relied upon by the insurer to deprive itself of the 
power to contract otherwise than by some writing should be 
given effect, if at all, as they respect such modifications of a 





1900.) Northern Assur. Co. vs. Grand View Bldg. Ass'n. 591 


policy as are made, or attempted to be made, after it has been 
delivered and taken effect as a valid instrument, and that they 
should not be considered as having relation to acts done by 
the company or its agents at the inception of the contract 
which are sufficient, notwithstanding provisions that it may 
contain, to render it valid through the operation of the doce 
trine of estoppel or waiver: Walsh vs. Insurance Co., T2 N. Y., 
5, 11; Woodruff vs. Insurance Co., 83 N. Y., 134, 141; Insurance 
Co. vs. Robison, 19 U. S. App., 266, 274. 7 C. C. A., 444. When 
aun insurance company delivers a policy and accepts the pre- 
mium thereon, it is presumed that its intention is to make a 
contract which, in the light of all facts then known to it, will 
afford indemnity, and it is beyond its power, by any provision 
that may be found in its policy, to overcome the force of that 
presumption. or to avoid the effect of acts or declarations 
which, from an equitable standpoint, are sufficient to raise an 
estoppel in pais. Thus, in the case of Wood vs. Insurance Co. 
(149 N. Y., 382) it appeared that an agent of the insurance com- 
pany issued a policy with knowledge of a fact which, under its 
terms, rendered it void ab initio; but notwithstanding the fact 
that the policy in suit was a standard policy, which contained 
conditions similar to those that are invoked in the case at bar, 
it was held that the condition under which the forfeiture was 
asserted must be regarded as having been waived, as otherwise 
the insurer would be put in the attitude of accepting a pre- 
mium for a policy which was known at the time to be of no 
force and effect. The court said, in substance, that it had long 
been settled that general agents of an insurance company may 
waive stipulations and provisions contained in a policy with 
respect to the conditions upon which it shall have inception 
and go into operation as a contract, by delivering it with 
knowledge of all facts and receiving the premium. <A similar 
ruling was made in Robbins vs. Insurance Co. (149 N. Y., 477), 
where a policy was issued by the agent of an insurance com- 
pany, with knowledge of the existence of an incumbrance on the 
insured property, which fact was not indorsed in writing on the 
policy, as it should have been, by the terms thereof, to render 
it operative. The policy in that case contained a provision to 
the effect that no officer, agent, or other representative of the 
company should have power to waive any condition or pro- 
vision thereof, except such as might by the terms of the policy 
be indorsed thereon or added thereto, and that no such officer 
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or agent should be deemed to have waived any provision of the 
policy unless the waiver was written thereon. Nevertheless, it 
was ruled that the insurance company had either waived the 
condition rendering the policy void, or was estopped by the 
conduct of its agent from pleading the condition and the exist- 
ence of the incumbrance as a defense. And in the case of 
Farnum vs. Insurance Co, (83 Cal., 246, 259) it was also held, in 
substance, that an insurance company Was estopped from de- 
nying that one of its policies had taken effect, when it appeared 
that it had been delivered by one of its agents, who had power 
to deliver policies, and who had extended credit for the pre- 
mium by an oral agreement, although the policy contained a 
provision that the company should not be liable thereon until 
the premium was paid, and a further provision that nothing 
less than 2 specific agreement indorsed on the policy should 
operate as a waiver of any of its provisions. 

We are of opinion, therefore, that the delivery by the agent 
of the insurance company of the policy in suit, with knowledge 
at the time of the existence of the prior insurance, estops the 
insurer from pleading the prior insurance as a defense. Its 
agent, by whom the delivery of the policy was made, had power 
to deliver it and collect the premium, and to receive notice of 
any existing insurance, In doing these acts he was, for the 
time being, the company, and no obligation rested on the in- 
sured to insist that the existence of the outstanding insurance 
should be indorsed on the policy in suit if the insurer, with 
knowledge of its existence, did not elect to do so, but delivered 
the contract without such indorsement. He had the right to 
assume, because of the delivery of the policy under the circum. 
stances aforesaid, that the insurer had determined to accept 
the risk, notwithstanding the other insurance. 

The point seems to be made in the brief that the plaintiff 
below, in its petition and reply, pleaded a waiver, and that the 
judgment below cannot be supported, because it is founded on 
estoppel. With reference to this suggestion, it is only neces- 
sary to say that the plaintiff pleaded the facts and circum- 
stances under which the policy was issued, and the knowledge 
possessed by the insurer at the time, substantially as hereinbe- 
fore set forth, and, in view thereof, alleged that the defendant 
company had not only waived the provision of its policy on 


which it relied as a defense, but was also estopped from assert: 
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ing it. We perceive no error in this method of pleading, nor 
was any exception taken thereto in the trial court. 
Judgment below is accordingly affirmed. 


Sanzorn, C. J. (dissenting). 

The question which this case presents has long been the sub- 
ject of conflicting decisions. In Carpenter vs. Insurance Co. 
(16 Pet., 495, 496, 511) the policy contained this stipulation: 
“And provided, further, that in case the insured shall have 
already any other insurance on the property hereby insured, 
not notified to this corporation, and mentioned in or indorsed 
upon the policy, then this insurance shall be void and of no 
effect.” There was other insurance upon the property at the 
time this policy was issued. Mr. Justice Story expressed the 
Unanimous opinion of the Supreme Court upon the question in 
controversy in this case in these words :— 

“The third instruction prayed the court to instruct the jury 
that if the Washington Insurance Company had notice, in fact, 
of the existence of the policy in the American office, that * was, 
in law, a compliance with the terms of the policy. The court 
refused to give the instruction as prayed; but instructed the 
jury that at law, whatever might be the case in equity, mere 
parol notice of such insurance was not, of itself, sufficient to 
comply with the requirements of the policy declared on, but 
that it was necessary, in case of any such prior policy, that the 
same should not only be notified to the company, but should 
be mentioned in or indorsed upon the policy; otherwise, the in- 
surance was to be void and of no effect. We think this instrue- 
tion was perfectly correct. It merely expresses the very lan- 
guage and sense of the stipulation of the policy, and it can 
never be properly said that the stipulation in the policy is com- 
plied with, when there has been no such mention or indorse- 
ment as it positively requires, and without which it declares 
the policy shall henceforth be void and of no effect.” 

This decision was rendered in 1842; has never been over- 
ruled, and in 1897 the Circuit Court of Appeals for the Seventh 
circuit reached the same conclusion: Union Nat. Bank of Osh- 
kosh vs. German Ins. Co., 34 U.S. App., 397, 402, 18 C. C. A., 
203, 206; Insurance Co. vs. Thomas, 53 U.S. App., 517, 521, 27 
C. C. A., 42, 44. 

A careful reading of the cases upon both sides of the ques- 
tion has forced my mind to the conclusion that the Supreme 
VoL. XXIX.—38. 
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Court and the Circuit Court of Appeals for the Seventh circuit 
are right, and for the following reasons :— 

1. If the solicitor of this company had had unlimited power 
to act for it, had known of the prior insurance, and had made a 
parol agreement or representation before or at the time of the 
delivery of the policy that the policy should be valid without 
the indorsement of the permission to carry the prior insurance, 
that agreement or representation would have been futile, and 
the written stipulation that the policy was void without the 
indorsement would have prevailed over the parol contract, 
under the familiar rule that all prior and contemporaneous oral 
negotiations are merged in the written agreement. Since the 
decision in Insurance Co. vs. Norwood, to which the writer has 
never assented, this court has frequently held that no repre- 
sentation, promise, or agreement made, or opinion expressed, 
in the previous parol negotiations as to the terms or legal effect 
of the resulting written agreement, can be permitted to prevail 
over the plain provisions and just interpretation of the written 
contract: Insurance Co. vs. Henderson, 32 U.S. App., 536, 540, 
543,547, 16C.C.A., 390,391,393,395; Insurance Co. vs. McMaster, 
57 U.S. App., 688, 648- —_ 30 C. C. A., 532, 5388-540; Insurance 
(Co. vs. Mowry, 96 U. S., 544, 547; Assurance Co. vs. Norwood, 
57 Kan., 610, 611, 618; Association vs. Kryder, 5 Ind. App., 480, 
435, 31 N. E., 861; Union Nat. Bank of Oshkosh vs. German 
Ins. Co., 34 U. S. App., 397, 18 C. C. A., 203; Casualty Co. vs 
Teter, 136 Ind., 672, 67 3, 676, 679; Burt vs. Bowles, 69 Ind., 1; 
Clodfelter vs Hulett, 72 Ind., 187; Hudson Canal Co. vs. Penn- 
svlvania Canal Co., 8 Ww all., 276, 290; Insurance Co. vs. Lyman, 
15 Wall., 664, 21 L. Ed., 246; Pearson vs. Carson, 69 Mo., 550; 
Insurance Co. vs. Neiberger, 74 Mo., 167; Lewis vs. Insurance 
(o., 39 Conn., 100. As a prior or contemporaneous oral agree- 
ment that the policy should be valid without the indorsement 
of the prior insurance could not avoid the written stipulation 
that it should be void, much less would the mere knowledge of 
both parties that the prior insurance existed without any 
agreement concerning it have that effect. 

Moreover, this stipulation of the policy is a wise and salutary 
one, and it ought to be enforced. Its purpose is to prevent 
fraud and perjury by reducing to writing the entire agreement 
of the parties relative to the amount of indemnity upon the 
property insured, and, if enforced, it admirably accomplishes 
that object. A refusal to enforce it, or any evasion of it, 
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throws wide the door to fraud and perjury, and practically de- 
prives the insurance companies of their right to contract for a 
limitation of the amount of insurance on the property; for, if 
that limitation may be avoided by testimony that some agent 
knew of the existence of other insurance which was not in- 
dorsed, the temptation to find such testimony will often be 
great, and there is no way in which the companies can protect 
themselves against its discovery. “A company which has seen 
fit to prescribe that the terms and conditions of its policy shall 
only be waived by its written or printed assent has prescribed 
only a reasonable rule to guard against the uncertainties of 
oral evidence, and by this the insured has assented to be 
bound:” Kyte vs. Assurance Co., 144 Mass., 43, 46; Hale vs. 
Insurance Co., 6 Gray, 169; Worcester Bank vs. Hartford Fire 
Ins. Co., 11 Cush., 265. 

2. The solicitor of the insurance company had no authority 
by oral agreement, by knowledge, by waiver, by estoppel, or in 
any other way, to make a valid contract of insurance here, with- 
out the indorsement upon the policy of the permission to carry 
the prior insurance, and the insured knew that he had no such 
authority when it took its policy. It is an established princi- 
ple of the law of agency that a principal may limit the powers 
of his agent, and that all parties who deal with the agent with 
knowledge of the limitation are bound by it. The insurance 
company had the right, under this rule, to limit the power of 
its solicitor to consent to other insurance to a written consent 
indorsed on the policy, and it had the right to limit his power 
to deliver valid policies to those upon which all other existing 
insurance was indorsed in writing. The company made these 
limitations upon the powers of this solicitor by the express 
terms of its policy, and the insured, by accepting the policy, 
was not only charged with knowledge of the existence of these 
limitations, but it expressly agreed to their terms and their 
effect. It was beyond the power of the solicitor to deliver any 
valid policy upon which the concurrent insurance was not in- 
dorsed, and the insured knew it, and agreed that any policy he 
should so deliver should be void when it received it. This 
policy was of that character, and was consequently void. 
“When a policy permits an agent to exercise a specified au- 
thority, but prescribes that the company shall not be bound 
unless the execution of the power shall be evidenced by a writ- 
ten indorsement on the policy, the condition is of the essence of 
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the authority, and the consent or act of the agent not so in- 
dorsed is void:” Quinlan vs. Insurance Co., 133 N. Y., 356, 364; 
Walsh vs. Insurance Co., 73 N. Y., 5, 10; Marvin vs. Insurance 
Co., 85 N. Y., 278, 288; Moore vs. Insurance Co., 141 N. Y., 219, 
224; Kyte vs. Assurance Co., 144 Mass., 48, 46; Ruthven vs. In- 
surance Co. (Lowa); Insufance Co. vs. Gibbons, 43 Kan., 15; 
Cleaver vs. Insurance Co. (Mich.); Weidert vs. Insurance Co. 
(Or.); Smith vs. Insurance Co. (Vt.); Hankins vs. Insurance Co. 
(Wis.); Gould vs. Insurance Co. (Mich.); Clevenger vs. Insur- 
ance Co. (Dak.); Enos vs. Insurance Co. (Cal.); Gladding vs. 
Association, 66 Cal., 6; Insurance Co. vs. Mize (Tex. Civ. App.). 
“When the policy of insurance, as in this case, contains an 
express limitation upon the power of the agent, such agent has 
no legal right to contract as agent of the company with the 
insured, so as to change the conditions of the policy, or to dis- 
pense with the performance of any essential requisite con- 
tained therein either by parol or writing, and the holder of the 
policy is estopped, by accepting the policy, from setting up or 
relying upon powers of the agent in opposition to limitations 
and restrictions in the policy:” Cleaver vs. Insurance Co., 65 
Mich., 527. 

3. No fraud was perpetrated on the insured in this case, for 
there could have been no fraud without deceit, and the insured 
was not deceived. It knew that there was other insurance 
upon the property, and it knew that the solicitor of the com- 
pany had no power to deliver a valid policy unless the concur- 
rent insurance was indorsed upon it, and it agreed with the 
company that any policy which this solicitor should deliver 
should be void if the concurrent insurance was not indorsed. 
The insured was, therefore, neither deceived nor defrauded. It 
is the insurance company that was deceived, and the insurance 
company that is defrauded, if it is compelled to pay this indem- 
nity. Its agent, acting without authority, and the insured, 
who knew he had no authority, make a void contract, and agree 
that it shall be void, and then by the plea of a waiver that was 
never intended, and an estoppel that did not exist, seek to 
charge the company with the penalty of their conspiracy or 
carelessness. 

There seems to me no ground for a waiver by, or an estoppel 
of, the insurance company in this case, for several reasons: (1) 
Because the company expressly limited the power of its so- 
licitor to make waivers or work estoppels of the character here 
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invoked to those made in writing by indorsement upon the 
policy, and it brought notice of this limitation home to the in- 
sured by an express stipulation in the policy, which the insured 
accepted. (2) Because an indispensable element of an estop- 
pel is some act, statement, or representation which tends to 
deceive the insured, and thereby induces it to adopt a course of 
action or a state of inaction that it would not otherwise have 
taken, and this case contains no such element. The insured 
knew that there was other insurance. It knew that it was not 
indorsed upon the policy. It knew that the solicitor had no 
power to deliver a valid policy without such an indorsement, 
and it knew that it agreed that, without this indorsement, its 
policy should be void; for all these things were written in the 
contract, and the insured was charged with knowledge of its 
contents. (8) Because there can be no waiver without an in- 
tent to waive, and no intent to waive can be deduced or inferred 
from the mere fact of knowledge, in the face of an express 
written stipulation to the contrary, made and delivered at the 
time. (4) Because no estoppel or waiver based on acts or 
knowledge prior to, or contemporaneous with, the making of 
an express written agreement on the subject, can prevail over 
the express terms of that contract, which as conclusively 
merges and supersedes all prior and contemporaneous negotia- 
tions and understandings by estoppel and by waiver as by 
words: Insurance Co. vs. Mowry, 96 U. S., 547, 548; Insur- 
ance Co. vs. Thomas, 27 ©. C.A., 42. In my opinion, the judg- 
ment below should be reversed, and judgment should be en- 
tered for the insurance company. 
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COURT OF APPEALS OF KENTUCKY. 


MUTUAL BEN. LIFE INS. CO. 
v8. 


MARTIN.* 


A fifteen-payment policy on the life of T., issued in 1883, was payable to his 
wife and children, but a fractional part was payable to T. if alive in 1898. 
T. disappeared in 1888, and was not afterwards heard from. The subse- 
quent premiums were paid by the beneficiary. 


Held, In a suit to recover by the beneficiary, that the Statute of Kentucky, 
which provides that seven years’ continuous absence shall be presumption 
of death, unless proof be made that he was alive within that time, throws 
the burden of proof on the party alleging that he was alive, and the fact 
that he was a fugitive from justice does not affect the law, but may be 
shown in evidence to rebut the presumption. 


Held, That the jury should have been instructed that it was a question on all 
the evidence whether the insured was alive or not. It was error to in- 
struct to find for the insured if he had left the State more than seven 
years before and had not been heard from 


Held, That where there was evidence of a consent to temporarily going to 
certain forbidden localities, a temporary residence there would not avoid 
the policy. 


Held, That the beneficiary was not debarred from recovering the whole 
amount since the insured had abandoned his claims on the policy, and 
the premiums had been paid by the beneficiary to keep it alive. 


Joun W. Ropman and Dopp & Dopp, for Appellani. 
Ira Jutian and W. S. Pryor, for Appellee. 
Hosson, J. 

On July 24, 1883, appellant issued a policy of insurance on 
the life of James W. Tate, payable to his wife and children at 
his death. The amount of the policy was $5,000, and it was to 
be a paid-up policy after 15 annual payments. On June 30, 
1897, appellee, Edmonia Martin, filed this suit to recover of ap- 
pellant the amount of the policy, alleging that she was the only 
surviving child of the insured; that his wife was dead. She 
also averred that the assured was dead, alleging that on the 
16th of March, 1888, he had left his home in Frankfort, Ky., 
and gone from the State, and had not returned since, a period 
of seven successive years; that his relations to his family were 
always pleasant and unusually happy, and there had been no 
cause to change those relations; that he was last heard from 
on December 12, 1888, and that his absence from the State 
without being heard from had been continuous from that time. 





* Decision rendered, March 10, 1900. 
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Appellant filed an answer in which it denied that the assured 
was dead. It alleged that for many years prior to his leaving 
the State he had been treasurer of the State of Kentucky; that 
as such he had embezzlec a large amount of money belonging 
to the State, and in June, 1888, was indicted for the crime of 
embezzlement; that on account of this offense he had fled from 
the State, in the full vigor of health, to avoid impending dis- 
grace and punishment; that he had since concealed himself to 
avoid arrest as a fugitive from justice; that a reward of $5,000 
had been offered for his apprehension and delivery to the jailer 
of the county, and that it was for this reason he had remained 
absent from the State. Appellant also relied on’ a clause in 
the policy forbidding the assured to reside in certain localities. 
claiming that thereby the policy had been forfeited. It was 
also stipulated in the policy that, should the assured survive 
July 1, 1898, the amount of $2,000 should be payable to him, his 
executors and assigns. Appellant alleged that the amount due 
on the policy was, under this clause, payable to him or his as- 
signs, and denied for this reason all liability to appellee. The 
issues formed by the pleadings were submitted to a jury, who 
found for the appellee, and judgment was entered by the court 
on the verdict. 

The proof introduced on the trial substantially established 
the facts alleged in the answer as to the circumstances under 
which Tate left the State. It also showed that he was then 57 
years of age; that, after leaving the State, he wrote to his wife 
and daughter regularly until December, 1888. The first of 
these letters was written from British Columbia; the next 
from a steamer on the way to Japan; several from Japan, 
where he seems to have remained for some time, and then to 
have gone to China. He finally returned to Japan, and from 
there, in November, 1888, he came to Tacoma, Wash. His last 
letter was written from San Francisco, Cal., December 3, 1888. 
In this letter he speaks of having had a miserable cold; says he 
writes a few lines as he passes along, and will write again in a 
short time. He was then, according to his letter, going 
through California to the territories, and said he would write 
them where to address him. After this he was not heard of 
any more. He had written at regular intervals once or twice 
a month up to this time. His letters are full of affection for 
his wife, daughter, and grandchild, and exhibit the most de- 
voted family relationship. It further appears from them that 
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he had lost considerably in weight since leaving home, and was 
anxiously hoping to be able to return. The proof also showed 
that very recently an elaborate effort had been made by Tate’s 
friends to secure a pardon for him from the Governor; but the 
appellee testified that she had nothing to do with this, and then 
believed him dead. Appellee relied on section 1639 (ky. St.), 
establishing a presumption of his death, entitling her to re- 
cover. The section reads as follows: “If any person who 
shall have resided in this State, go from and do not return to 
this State for seven successive years he shall be presumed to be 
dead in any case wherein his death shall come in question, un- 
less proof be made that he was alive within that time.” It is 
insisted for appellant that this statute has no application, be- 
cause proof was made that the assured was alive up to Decem- 
ber, 1888, and that the statute only applies where the person 
leaves the State, and does not return for seven successive years, 
and he is not shown to be alive after he left. We think this 
would be a narrow construction of the statute. If this is its 
meaning, it would not apply to any case where the party was 
heard from after he passed the borders of the State, though 
only the next day after his departure, as he was on his journey 
away. The common-law rule was that, after the lapse of seven 
years without intelligence concerning the person, the presump- 
tion of life ceased, and the burden of proof devolved on the 
other party to show that he was alive: 1 Greenl., Ev., § 41. 
The statute must receive a reasonable construction with a view 
to promote its object. It is necessary to have some period 
when the presumption of life ceases in this class of cases, and 
it seems to us a fair construction of the statute to apply it 
where the person leaving the State is absent for seven con- 
secutive years after he is last heard from, and then to throw 
the onus of proving the person alive on the other party. 

It is also insisted for the appellant that the statute only ap- 
plies to those leaving the State who have no good reasons for 
staying away, and that a fugitive from justice, for whose 
apprehension there is a reward of $5,000 outstanding, is not 
within its spirit or purpose. We are referred by counsel to 
some authorities sustaining this position, but, on investigation, 
we do not find the exact point to have been adjudicated. On 
the other hand, it is insisted for appellee that, if her father is 
not presumed dead now, she would have the same difficulty in 
suing on the policy 10 years from now, and that this was the 
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evil the statute was intended to'remedy. The question is not 
free from difficulty, but we do not feel warranted in interpolat- 
ing into a statute exceptions which it does not contain. Fugi- 
tives from justice are not the only class of persons who might 
have good reasons for not returning, and, if all these classes of 
persons were held not within the statute as a matter of law, its 
purpose, in many cases, would be entirely defeated. Under 
our system of trying cases, if there is any evidence in support 
of an issue it must be submitted to the jury, and we think it a 
sounder and better rule to leave the question of death in all 
these cases to be found by the jury on all the facts of the case. 
When the plaintiff shows that a resident of the State has been 
absent seven successive years from the time he left, or from the 
time he was last heard from, the burden of proof shifts to the 
defendant to overcome the presumption of his death. This 
proof may be direct, or it may be circumstantial, arising from 
the circumstances under which the person left, his reasons for 
leaving, or concealing his whereabouts, his age, condition of 
health, his motives for not returning or keeping in communica- 
tion with his home, and the like. In this case it was a ques- 
tion for the jury, on all the evidence, whether the assured, J. W. 
Tate, was alive or dead when the action was brought. 

The court instructed the jury as follows: “If the jury be- 
lieve from the testimony that the insured, J. W. Tate, while a 
resident of and living in Franklin County, Kentucky, left the 
State of Kentucky on the 16th day of March, 1888, and that for 
seven years continuously from the 3d day of December, 1888, 
nor since that time, has returned to the State or been heard 
from since December, 1888. they ought to find for the plaintiff.” 
“The law presumes one dead who departs from the State, and 
is gone for seven consecutive vears without returning, and has 
not been heard from since he left, unless it be shown that he 
has returned to the State or been heard from within that time, 
or at any time since, or that he was alive during that time.” 
By these instructions the jury were, in terms, told to find for 
appellee if Tate had been absent from the State for seven years 
without being heard from since December, 1888. The question 
of whether he was in fact alive or dead was not submitted to 
the jury, nor were they authorized, by these instructions, to 
find for the appellant if they did not in fact believe him dead. 
Instead of the instruction we have quoted, the court should 
have told the jury that they ought to find for the plaintiff if 
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they believed from all the evidence that Tate was dead on June 
30, 1897; otherwise, for the defendant. The court should also 
have told them that if Tate, while a resident of Franklin 
County, Ky., left the State of Kentucky on March 16, 1888, and 
that for seven years continuously from December, 1888, he had 
not returned to the State or been heard from, the law presumed 
him dead, unless it was shown that he was alive within that 
time; but that such presumption (like that of innocence or 
sanity) might be rebutted by the proof, and that the jury 
should consider, in connection with this presumption, all the 
circumstances shown by the evidence attending the departure 
of Tate, and the reasons for his absence, if any; and it was a 
question for them to determine on all the evidence whether 
Tate was alive or dead when the suit was filed. The court 
properly instructed the jury as to the policy not being avoided 
by Tate’s going to China and Japan, as the evidence was suffi 
cient to show a waiver; and we are not inclined to think that 
Tate’s stay in China and Japan was longer than was warranted 
by the policy, which substantially allowed him to go there 
temporarily. The court also properly refused to instruct the 
jury that appellee could not recover by reason of the provision 
of the policy that $2,000 was to be paid J. W. Tate if he sur- 
vived July 1, 1898. It appears that Tate had paid none of the 
premiums on this policy since the year 1888, and that appellee 
has kept it alive by paying them. She lost no right by paying 
the full 15 premiums, because she had to do this, or risk losing 
the policy entirely, including all that she had paid. Tate, by 
failing to pay his premiums, or apprise appellant of his exist- 
ence, or make any demand of it, has abandoned all claim under 
the policy, and, if he were alive, or should hereafter turn out to 
be alive, after payment of the policy by appellant to appellee, 
he would be estopped to set up any claim against appellant. 
But for the error indicated in the instructions given by the 
court the judgment is reversed, and the cause remanded for a 
new trial and further proceedings not inconsistent with this 
opinion. Paynter, J., dissents. 





Planters’ Mut. Ins. Co. vs. Loyd. 


SUPREME COURT OF ARKANSAS. 


PLANTERS’ MUT. INS. CO. 
v8. 


LOYD.* 


The adjuster, with knowledge that statements in the application regarding 
liens and judgments were untrue, furnished blanks and told him he could 
make out proofs of loss. 


Held, That where the insured is induced to incur expense or trouble in the 
belief that his loss will be paid, forfeiture is waived. But such waiver 
will not affect a forfeiture for misrepresentation as to title, at the time 
unknown to the company. 


Where the property at time of insuring had been sold under foreclosure to 
wife of insured who had given her notes for it and equity of redemption 
had expired, a representation that he was the sole legal and equitable 
owner worked a forfeiture. 


The burden is on insured to show waiver of forfeiture. 
The insured stated that the property was not in his name. 
Held, This did not prevent forfeiture for misrepresenting himself as the owner. 


Statement of facts by Rippick, J. 


On the 26th day of January, 1897, T. M. Loyd took out a 
policy of insurance in the Planters’ Mutual Insurance Com- 
pany for the sum of $1,000 upon his dwelling house and certain 
furniture therein against loss by fire. Loyd had a short time 
previously made an application to the Teutonia Insurance Com- 
pany for insurance upon this same property. The application 
made by Loyd to that company contained the following ques- 
tion and answer in reference to the title of Loyd to the prop- 
erty he desired to insure: “ Q. Is your title to the above prop- 
erty absolute? If not, state its nature and amount. Ans. 
Title bond in fee simple.” The Teutonia Company, not desir- 
ing to insure property outside of Little Rock, turned the appli- 
cation over to the agent of the Planters’ Mutual Insurance 
Company, and afterward Loyd made an application for insur- 
ance in that company. The application contained the follow- 
ing questions which were answered by Loyd as follows :— 

“Q. Are you sole owner of the property to be insured? A. 
Yes. Q. Is the title to the land on which the buildings are 
situated in your name? A. No. Q. Is your property in- 
cumbered? A. Yes. Q. To what amount? A. $150. Q. 
When due? A. In six months. Q. Any suits pending which 


* Decision rendered, March 10, 1900. 
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may affect your title? A. No. Q. Any unsatisfied judg- 

ments against you? A. No.” 

The policy was issued on this application, and by it the asso- 
ciation agreed to make good unto the assured “ all such imme- 
diate loss or damage, not exceeding the amount of the sum 
insured nor the interest of the assured in the property.” The 
policy also contained the following stipulations and covenants: 
“By the acceptance of this contract the member covenants 
that the application hereof and by-laws on back of this con- 
tract shall be and form a part hereof, and a warranty by the 
assured, and the association shall not be bound by any act or 
statement made by any agent or solicitor unless inserted in this 
contract.” The property was afterward destroyed by fire 
within the time covered by the policy. The association refused 
to pay the loss, and Loyd brought this action on the policy. 
The defense set up by the association was that the policy was 
void on account of false and fraudulent statements made by 
Loyd in his application upon which the policy was issued; that 
Loyd was not the owner of the property, and that there were 
unsatisfied judgments against Loyd; and, further, that the fire 
which destroyed the property was caused by the negligence, 
gross carelessness, and willful act of appellee. On the trial it 
was shown that there were unsatisfied judgments against 
Loyd, which would have been liens upon the property to the 
extent of one or two hundred dollars in addition to the sum 
named by him in his application. It was also shown that on 
the 21st day of January, 1895. before the policy was issued, 
Loyd had executed a mortgage on the property in controversy 
to A. J. Kaiser to secure the payment of a note due Kaiser by 
Loyd; that Kaiser had foreclosed this mortgage in the Circuit 
Court of Little River County, and that on the 22d day of De- 
cember, 1896, the property had been sold under the decree of 
said court, and purchased by Mrs. Loyd, wife of T. M. Loyd, 
who executed her note for the purchase money of the same 
with A. J. Kaiser as surety. There was a verdict and judg- 
ment in favor of Loyd, from which the association appealed. 


Jos. W. Housrr, for Appellant. 
L. A. Byrne, for Appellee. 


Rivoick, J. (after stating the facts). 
This is an action on a fire insurance policy. The plaintiff, 
Loyd, in the written application upon which the policy was 
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issued, stated that there were no unsatisfied judgments against 
him, and that he was the sole owner of the property to be in- 
sured. It was conclusively shown at the trial that these state- 
ments were not true. There were unsatisfied judgments 
against him, and he was not the owner of the property. It be- 
longed to his wife. But it is said that, if any forfeiture existed 
by reason of these statements in the application, it was waived. 
The facts relied upon as a waiver are that, shortly after the 
loss occurred, the adjuster of the association met Loyd and his 
attorney at the office of the latter. The adjuster had heard of 
the judgments against Loyd, and on that ground denied that 
the company was liable, and refused to pay the face of the 
policy, but offered to compromise. Loyd declined to accept the 
compromise, and thereupon the adjuster left, saying: ‘ You 
can make your proofs. I have ninety days in which to settle.” 
He afterwards furnished blanks for plaintiff to make out his 
proof of loss. As the adjuster had notice that there were 
judgments against Loyd, and that the statements in his appli- 
cation with reference to such judgments and liens upon his 
property were not true, there is ground for the contention that 
any forfeiture arising from such misstatements was waived by 
the act of the adjuster in requesting plaintiff to make out proof 
of loss, and by leading plaintiff to incur expense of making 
such proof; for when the insurer, with knowledge of any act 
on the part of the assured which works a forfeiture, enters into 
negotiations with him which recognize the continued validity 
of the policy, and thus induces him to incur expense or trouble 
under the belief that his loss will be paid, the forfeiture is 
waived: Insurance Co. vs. Gibson, 53 Ark., 494; Insurance 
Co. vs. Fleming (Ark.), 44 S. W., 464; 1 Wood, Ins., § 89. But 
if at the time of such negotiations the insurer is ignorant of the 
forfeiture, and of the misstatement which causes it, no waiver 
can be implied. Nor will an act which impliedly waives one 
ground of forfeiture affect another forfeiture of which the com- 
pany and its agent were ignorant: Trott vs. Insurance Co., 83 
Me., 362. Now, if we concede that any forfeiture caused by the 
statements in the application as to judgments and liens was 
waived, there is still the forfeiture caused by the fact that Loyd 
was not the owner of the property insured. He stated in his 
application that he was the sole owner thereof, but at the time 
he made this statement the property had been sold under a de- 
cree against him foreclosing a mortgage on the property, and 
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had been purchased by another. It makes no difference that 
the purchaser was his wife, and that the purchase was made by 
Loyd in her name, as he stated, to avoid other claims against 
him. The material fact is that by the sale and purchase all 
interest in the property owned by him passed to his wife. The 
sale took place in 1896, and he had no right to redeem: Mar- 
tin vs. Ward, 60 Ark., 510. He stated in his application that 
he was the sole owner of the property, and the policy stipulated 
that, if this answer was untrue, or his interest any other or less 
than a perfect legal and equitable ownership, except as stated 
thereon in writing, the policy should be absolutely null and 
void. It follows that the policy is void, unless this forfeiture 
was waived; and the burden of showing such a waiver was on 
plaintiff. We have stated the only act relied on as a waiver. 
and there is nothing to show that at the time of its occurrence 
the adjuster had notice that Loyd was not the owner of the 
property, or that his statement in the application that he was 
the owner was untrue. The adjuster testified that he had no 
notice of these facts until after this action was commenced, 
and his testimony on this point is uncontradicted. It is said 
that Loyd, in his application for insurance, stated that the title 
to the property was not in his name, and that this statement 
was sufficient to put the company on inquiry by which they 
could have learned the facts. But all the statements on this 
point must be taken together, and they are, in effect, that he 
was the sole owner of the property, though the title was not in 
his name, and that there was an incumbrance on the property 
to the extent of $150. These statements would naturally lead 
the company to conclude that Loyd owned the equitable or 
beneficial title, though the legal title was in another. Loyd 
must have known that his statements would leave this impres- 
sion, for in his application to the Teutonia Company he had 
stated that the nature of his title was a “ title bond in fee sim- 
ple,” and he had been informed by the Teutonia Company that 
this application had been delivered to the appellant association. 
He pv* doubt intended to make this impression, not necessarily 
to mislead the association, but probably because he himself re- 
garded the purchase of the property in his wife’s name, and the 
execution of notes by her for the purchase money, as a matter 
of no importance. This had been done, as he said, to avoid 
claims against himself, and he still intended to remain the 
beneficial owner. But the law regards such a transaction in a 
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different lighi, and the insurance association cannot be bound 
by Loyd’s opinion of the matter. He should have stated the 
facts and allowed the association to put its own construction 
upon them. It is a matter of no moment that the legal title 
did not pass to Loyd’s wife, for the equitable title did pass. 
The association had been told that the legal title was not in 
Loyd, but in another. It could not complain of that; but, as 
before stated, their defense is that after such sale and purchase 
by his wife he was neither the legal nor equitable owner of the 
property, and that his statement on that point was untrue. 
Our conclusion is that this contention must be sustained, and 
the policy held to be void: Rohrback vs. Insurance Co., 62 N. 
Y., 47; Insurance Co. vs. Lawrence, 2 Pet., 48; 1 Wood, Ins., 
§ 194. 

Counsel for appellant also contends that as the association, 
by the terms of its policy, only agreed to pay Loyd a sum not 
exceeding the value of his interest in the property insured, he 
could not recover, even if there were no forfeiture, for his wife 
owned the property. There are cases which hold that under 
statutes depriving the husband of the control of the wife’s 
property, he has no insurable interest therein: Trott vs. In- 
surance Co., 883 Me., 362; Insurance Co. vs. Newman, 120 Ind.. 
554. But we need not discuss that question, as in this case no 
recovery can be had under any view of the law on that point. 

Judgment veversed, and cause remanded for new trial. 
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Supreme Court of Ohio. 


SUPREME COURT OF OHIO. 


EUREKA FIRE & MARINE INS. CO. er At. 
v8. 


BALDWIN.* 


Where a party avers that he has performed all the conditions of a contract to 
be by him performed, his proofs upon the trial must show such perform- 
ance, in order to entitle him to a recovery. Under such an averment it 
is not competent to prove a waiver of such conditions. If the waiver of 
conditions is relied upon, such waiver must be averred in the pleadings. 


The condition in a fire insurance policy was that the property is ‘‘ occupied 
and to be occupied by tenant asa private dwelling,” and to be void it the 
property should become unoccupied without the assent of the company. 
The tenant moved out, and the son of the owner slept in the house during 
the day and worked nights, having only a cot, a chair and an alarm clock 
in the house. The family of the owner resided next door, and obtained 
their rain water from a cistern in the kitchen of this house, and the owner 
went through the house every day, the fire occurring late at night. Held, 
That in legal effect the house was unoccupied, and the court should have 
so instructed the jury, and then left the question to the jury as to whether 
the risk was thereby increased. 

The power of an agent to waive conditions in a policy of fire insurance is not 
different from the same power in life insurance. As to such power, In- 
surance Co. vs. Hook (56 N. E. 906, 62 Ohio St. ), is followed and 
approved, 


Rocer M. Les, for Plaintiffs in Error. 

J. F. Herrick, F. P. McCuure, and R. C. Harrsnorne, fur De- 
Sendant in Error. 

Burxet, J. (after stating the facts). 

The plaintiff below did not concede upon the trial that the 
house was unoccupied by a tenant, in the sense in which that 
“term” is used in the policy; but he conceded facts which, 
when applied to the terms of the policy, in legal effect showed 
that the house was unoccupied by a tenant from April 19 to 
May 16, 1894 The son’s sleeping in the bouse, as stated, 
in the evidence, was not an occupancy by tenant; and the 
family residing next door, and getting rain water at this 
house, and the owner visiting the house each day, and like 
acts, did not aid the matter. The court should, therefore, 
have charged the jury that under the conceded facts the house 
was unoccupied at and before the fire, and then left the ques- 
tion to the jury as to whether the risk was thereby increased. 
If increased, there could be no recovery; and, if not increased, 


* Decision rendered, April 10, 1900. Syllabus by the Court. 
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there could be recovery, unless prevented by some other ques- 
tion in the case: Insurance Co. vs. Wells, 42 Ohio St., 519. 

It cannot be said, as a matter of law, that proofs of loss 
which are furnished on the 31st day of January next after a fire 
which occurred on the 16th day of May were furnished as soon 
as possible after the fire. ‘As soon as possible,” in such a case, 
means as soon as reasonably practicable under the circum- 
stances; that is, within a reasonable time. There might be 
cases in which proofs of loss could not be furnished sooner than 
was done in this case, but, if such should be the case, the facts 
which caused the delay should be pleaded. It was urged be- 
low, and also here, that the delay was caused by the denial of 
liability on the part of the insurance companies. If that caused 
the delay, the facts should have been set out in the petition. It 
is also urged that the denial of liability waived all proofs of 
loss, and that it was not necessary to furnish any proofs of loss 
in this case; and, this was the view taken by the courts below. 
There are many respectable authorities which hold that a de- 
nial of all liability on a policy after a fire is a waiver of all 
proofs of loss, and that a recovery may be had in such cases 
without such proofs. Conceding the law to be so for the pur- 
poses of this case, without a full examination of the question, 
still the question remains as to whether that principle of law 
could be invoked by the plaintiff under the pleadings in this 
case. The plaintiff did not plead that the defendants had de- 
nied liability on the policies, and thereby waived proofs of loss. 
There was no averment of waiver of any of the conditions of 
the policies, but, on the contrary, the averment in the petition 
is that the plaintiff had duly performed all the conditions on 
his part to be performed. He relied, not upon a waiver of con- 
ditions, but upon his performance of them, including the con- 
ditions of proofs of loss. That he did not rely upon a waiver of 
proofs of loss is shown by his averment in his petition that he 
gave the companies due proofs of loss on the 31st day of Janu- 
ary, 1895. A waiver of condition is the opposite of perform- 
ance. It is a good excuse for nonperformance. True, there 
might be a performance of a condition by one party after the 
other had waived performance. In an insurance case there 
might be a waiver of proofs of loss, and yet a furnishing of such 
proofs, notwithstanding the waiver, and in such a case it would 
be proper to aver both performance and a waiver. But, as a 


rule of pleading, if a party avers the performance of conditions 
VoL. XXIX.—39. 
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only, he must prove performance upon the trial, and cannot 
succeed by proving waiver instead of performance. If he in- 
tends to rely upon and prove waiver, he must plead it. In this 
respect an action upon a contract of insurance is not different 
from an action upon other contracts. The law as laid down in 
Mehurin vs. Stone (37 Ohio St., 49) is applicable to insurance 
cases as well as to actions on building contracts. 

It is urged that in actions against indorsers of negotiable 
paper there can be a recovery against an indorser under an 
averment of due notice to him, although the proof fails to show 
notice, but shows waiver of notice, and the following cases are 
cited: Bank vs. Richardson, 5 Pick., 444; Blakely vs. Grant, 
6 Mass., 888; Camp vs. Bates, 11 Conn., 492; Bank vs. Norton, 
22 Conn., 219; and Spann vs. Baltzell, 1 Fla., 327. These cases 
may have been correctly decided under the system of pleading 
and rules of decision in those States; but in this State our 
Code of Procedure requires parties to state the facts constitut- 
ing their cause of action or ground of defense, and, if the fact 
relied upon in the pleading is notice, that fact should be sup- 
plied in the proof, and if the fact is waiver of notice, that fact 
should be averred and then proven. This is the plain provision 
of pleading, and it should be followed, so that parties may be 
advised by the pleadings as to what they must be prepared to 
meet on the trial. The power of an agent to waive conditions 
in a policy of fire insurance is not different from the same 
power in a case of life insurance, and, as to that question raised 
in this case, reference is made with approval to what is said on 
that subject in the case of Insurance Co. vs. Hook, 62 Ohio 
Sst., —. 

In the next trial of this case the questions reserved in the 
record as to testimony are not likely to again arise, because the 
errors complained of were caused by the erroneous view taken 
by the court as to the law of the case as above shown. Those 
questions will, therefore, not be further noticed here. 

There is, however, another matter which calls for a passing 
notice. The insurance companies, in the second defense of 
their answer, refer to the admission and denials of their first 
defense, and make the same a part of the second, as though 
fully pleaded at length therein. This is bad pleading, and 
such reference and tacking of one cause of action in a petition 
or ground of defense in an answer to a former one should be 
stricken out. Each cause of action or ground of defense should 
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be separately and independently stated, so as to enable the op- 
posite party to take issue by demurrer or otherwise without 
being hampered by another cause of action or ground of de- 
fense. Judgment reversed. 
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SUPREME COURT OF ARKANSAS. 


PLANTERS’ MUT. INS. ASS’N 
v8. 


SOUTHERN SAVINGS FUND & LOAN CO.* 


The policy was payable to mortgagee as interest might appear 90 days after 
proofs of loss, and no action could be sustained unless brought in six 
months after loss. 


Held, That suit could be begun by mortgagee before the mortgage debt was 
payable. 

The policy provided that when assigned as security for a mortgage the mort- 
gagee should not recover until he had collected such part of his debt as ot 
could be collected out of the primary security, and that when the com- 
pany has paid the mortgagee and claims that no liability therefor exists 
as to the mortgagor, it may pay the whole amount to the mortgagee and 
receive an assignment of the mortgage. 

Held, That where the company denied liability as to either mortgagor or 
mortgagee and thus waived the requirements of the policy, it was not 
necessary to foreclose the mortgage. It was sufficient to credit the mort- 
gage debt with the value of the property securing it after action was 
begun, 

A provision in the policy that it shall be void in case of the nonpayment of 
a premium note when due does not affect the rights of the mortgagee § 
where it also provides that the rights of the mortgagee shall not be ume 
affected by any act of the mortgagor; such provision has sufficient con- 5 
sideration in the further agreement that the mortgagee shall notify of 
increase of hazard and pay the additional rate. 4 


Usury as to the mortgage debt cannot be set up by the insurer. 






Jos. W. Hovss, fur Appellant. 
Sam’t H. West and J. C. Hawrnorne, for Appellee. 


Barrie, J. 

B. F. Nance and the Southern Savings Fund & Loan Company : 
instituted an action against the Planters’ Mutual Insurance 
Association upon an insurance policy executed by the defend- 
ant to Nance, on the 15th day of April, 1896, in which it 
insured a certain dwelling house of Nance for $1,500 against 
fire, for the term of three years. They alleged in their com- 
plaint that Nance, on the 9th of June, 1896, executed to Charles 


* Decision rendered, March 24, 1900. 
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Bb. Stark, trustee for the Southern Savings Fund & Loan Com- 
pany, a mortgage on the property upon which the dwelling 
house was located; that the defendant on the 2d day of May, 
1896, entered into a contract with the Southern Savings Fund 
& Loan Company to the effect that, in case any loss should 
occur under the contract for insurance, the defendant would 
pay to it, as mortgagee or beneficiary, as its interest might ap- 
pear; that Nance was indebted to the loan company in the sum 
of $975; that the dwelling house was destroyed by fire on the 
28th of January, 1897; that Nance forthwith gave notice of the 
loss, and would have proved the same, had the plaintiffs not 
been prevented by the written refusal of the defendant to pay 
either of them. 

To this complaint the defendant filed an answer, the sub- 
stance of which we give in the language of its abstract of the 
appellant, as follows: ‘“ It admitted the contract of insurance 
with Nance, but it denied the execution of said mortgage to the 
appellee, the Southern Savings Fund & Loan Company, and 
alleged that the said Nance executed a mortgage on the 9th 
day of June, 1896, to Charles B. Stark, of the city of St. Louis, 
as trustee. It admits it entered into a contract with the ap- 
pellee, the Southern Savings Fund & Loan Company, to the 
effect that, in case any loss should accrue under said contract 
of insurance, it should pay the said appellee as its interest 
might appear. The defendant denies that the sum of $975 is 
due from the said Nance to the said appellee, and it says that 
if the said Nance was indebted to the said company in any sum 
whatever, by virtue of said mortgage, it was not due and pay- 
able at the time of the commencement of this suit, nor was it 
due and payable at the ‘time of the filing of said complaint, and 
it says that the said appellee could not recover in said cause: 
First. Because the said debt from said Nance to said appellee, 
if any, was not due and payable. Second. Because it is ex- 
pressly stipulated in said contract of insurance No. 1,340 ‘that 
there was a premium note for $73.75 due December 1, 1896, 
which said note at the time of said alleged fire and loss was 
past due and unpaid, and under the terms of said policy this 
contract was thereby rendered null and void.’ Third. Because 
it expressly provided in said insurance contract ‘ that should 
any loss or damage accrue to the property insured in such case, 
—that is, where a note or any part thereof remains past due, 
and unpaid at the time of said loss our damage,—then said con- 
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tract shall be null and void, and if any loss accrue to the prop- 
erty insured, and said note for $73.75 was past due and unpaid 
at the date of such alleged loss, then said contract of insur- 
ance is null and void,’ and the plaintiffs are not entitled to 
recover on the same; and it further states that the said ap- 
pellee at the time of such alleged loss had knowledge of the 
fact that said note of $73.75 was due and unpaid long before 
the time of said alleged loss; that said insurance contract, by 
reason thereof, was null and void, and that no recovery could 
be had thereon. Fourth. The defendant also alleges that the 
plaintiff, the Southern Savings Fund & Loan Company, cannot 
maintain this action because said policy of insurance sued on 
was assigned to it merely as collateral security on the mort- 
gage on said property and the real estate on which it was situ- 
ated, and it was expressly provided in said insurance contract 
‘that, should any loss or damage accrue to said property in- 
sured, the mortgagee shall not be entitled to demand or recover 
any part of the amount until he, she, or they have enforced and 
collected such a portion of the debt as can be collected out of 
the primary security to which this contract is collateral,’ and 
the defendant says that said Southern Savings Fund & Loan 
Company has not exhausted its security, and that the value of 
the real estate upon which it holds said mortgage is largely 
greater than the amount claimed by it under this contract, and 
is amply sufficient to protect said plaintiff, the Southern Sav- 
ings Fund & Loan Company against any loss by reason of said 
fire. Fifth. The defendant, further answering, states that the 
note and mortgage exccuted by B. F. Nance to the plaintiff, 
Southern Savings Fund & Loan Company, on the 9th day of 
June, 1896, and the mortgage executed by B. F. Nance to said 
Charles B. Stark as ‘trustee of the same date, and to secure 
said note, being the note and mortgage upon which the plain- 
tiff sues herein, are both usurious and void, and both said note 
and mortgage were executed in this State, and are Arkansas 
contracts, and are to be construed in accordance with the laws 
of this State; that in said note and mortgage the said B. F. 
Nance agrees to pay the said plaintiff, the Southern Savings 
Fund & Loan Company, interest at the rate of $5 per month on 
$1,000, which amounts to 6 per cent per annum, and he also 
agrees to pay on said note and mortgage a premium of $6 per 
month on the $1,000, which amounts to 7} per cent per annum 
on said amount, thus making interest charged on said note and 
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mortgage amount to 135 per cent per annum; that the monthly 
payment of $6 as a premium mentioned in said note and mort- 
gage is only an additional interest charged, and is a mere sham, 
device, and subterfuge to cover up the charge of usury; that 
the said Southern Savings Fund & Loan Company unlawfully 
and corruptly demands, exacts, and receives of and from the 
said Nance interest on $1,000 at the rate of 135 per cent per 
annum, and is, therefore, usurious and void, and the said com- 
pany is not entitled to recover thereon.” 

The plaintiffs filed a demurrer to so much of the answer as 
sets up usury, which was sustained by the court. After this 
they filed a supplemental complaint, in which they alleged that 
the loan company had collected $250 upon the mortgage by 
accepting a deed to the mortgaged premises at that price, and 
had thereby exhausted all security for the payment of the debt 
of Nance, except the policy sued on, and the defendant an- 
swered and denied these allegations. 

A jury was impaneled to try the issues in the case, and the 
plaintiffs introduced and read as evidence the policy sued on. 
which contained the following clauses :— 


* Planters’ Mutual Association of Arkansas * * *— by 
this contract of insurance, in consideration of note for seventy- 
three dollars and seventy-five cents, due Dec. 1, 1896, and the 
stipulations herein contained, do insure B. F. Nance against 
loss or damage by fire * * * to the amount of fifteen 
hundred dollars, as follows: On his dwelling house, $1,500, 
situate on lots Nos. 10, 11, & 12, block No. 401, Corning, 
County of Clay, Arkansas; * * * and the said associa- 
tion hereby agrees to make good unto the said assured, his 
executors, administrators, and assigns, all such immediate 
loss or damage, not exceeding the amount of the sum in- 
sured, nor the interest of the insured in the property, nor to 
exceed three-fourths of the cash value of any building or 
other property, at the time of loss, as shall happen by fire 
* * * to the property above specified, from the fifteenth 
day of April, one thousand eight hundred and ninety-six, at 
12 o'clock noon, to the fifteenth day of April, one thousand 
eight hundred and ninety-nine, at 12 0’clock noon, except such 
portions of the above-mentioned period of time as this asso- 
ciation shall hold against the assured any promissory note 
past due and unpaid. in whole or in part, given by the as- 
sured for the assessment charged for this contract or any 
part thereof, and during such portion of time this contract 
shall be null and void, and so continue until such promissory 
note is fully paid. * * * 
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“The amount of loss or damage to be estimated according 
to the actual cash value of the property at the time of the 
loss, and to be paid in ninety days after notice and due and 
satisfactory proof of the same shall have been made by the 
assured and received at the association’s principal office, at 
Little Rock, Ark., in accordance with the terms and pro- 
visions of this contract hereinafter named. * * * 

* When a membership contract is issued upon the interest 
of a mortgagee or other creditors, or is held as collateral 
security to a mortgage or any other debt or demand, the as- 
sured shall not be entitled to demand or recover any part of 
the amount insured until he, she, or they shall have enforced 
and collected such portion of the debt as can be collected 
out of the primary security to which this contract is col- 
lateral. * * * 

“It is mutually agreed that no suit or action against this 
association upon this contract shall be sustainable in any 
court of law or equity, unless commenced within six months 
after the loss or damage shall occur; and, if any suit or 
action shall be commenced after the expiration of said six 
months, the lapse of time shall be taken and deemed as con- 
clusive evidence against the validity of such claim, any stat- 
ute of limitation to the contrary notwithstanding.” 


And they also read as evidence an indorsement upon the 
policy as follows :— 

* Policy No. 1,340, in the name of B. F. Nance. Loss, if 
any, payable to the Southern Savings Fund & Loan Co. of St. 
Louis, Mo., mortgagee, or beneficiary or assigns as herein- 
after surviving. It is hereby agreed that this insurance, as 
to the interest of the mortgagee or trustee only therein, shall 
not be invalidated by any act or neglect of the mortgagor or 
owner of the property insured, nor by the occupation of the 
premises for the purposes more hazardous than are per- 
mitted by this policy. It is further agreed that the mort 
gagee or trustee shall notify said company of any change of 
ownership or increase of hazard which shall come to his 
knowledge, and that every increase of hazard not permitted 
by the policy to the mortgagor or owner shall be paid for by 
the mortgagee or trustee, on reasonable demand, according 
to the established scale of rates for the use of such increase 
of hazard during the then current vear. It is also agreed 
that whenever the company shall pay the mortgagee or trus- 
tee a sum for loss under this policy, and shall claim that as 
to the mortgagor or owner no liability thereof existing, it 
shall at once be legally subrogated to all the rights of the 
mortgagee or trustee under all the securities held as collat- 
eral to the mortgage or trust debt to the extent of such pay- 
ment, or, at its option, may pay to the mortgagee or trustee 
the whole principal due or to grow due on the mortgage or 
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trust deed. with interest, and shall thereon receive a full 
assignment of the transfer of the mortgage or trust deed, 
and all other securities held as collateral to the mortgage or 
trust debt, but no such subrogation shall impair the right of 
the mortgagee or trustee to recover the full amount of his 
‘ claim. The foregoing provisions and agreements shall take 
Hy precedence over any provision or condition conflicting there- 
t with and contained in said policy. This clause is attached 
to and made a part of said policy from the 2d day of May, 
1896. 

‘In witness whereof the duly-authorized agent of the said 

insurance company has hereunto set his hand of said day. 

[Signed ] M. Miles, Genl. Agent.” 
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They read the bond of Nance to the loan company, and the 
mortgage executed to secure the same. The bond was in the 
sum of $1,000, and contained the following recital and cove 
nant :— 


* Whereas, the said B. F. and Lettie J. Nance, the owners 
and holders of one share of the capital stock of said 
Southern Savings Fund and Loan Company; and whereas, 
at the request of said B. F. and Lettie J. Nance, the said 
company had loaned the sum of one thousand dollars ($1,000) 
to said B. F. and Lettie J. Nance, * * * the said B. F. 
and Lettie J. Nance, in consideration of such loan, * * * 
do covenant and agree that they will henceforth well and 
truly pay to said company, its successors or assigns. on or 
before the 15th day of each month, the sum of fifty cents as 
a monthly installment on each one hundred dollars of stock 
above named, and also on the same day the sum of five ($5.00) 
dollars as monthly interest on said loan, and also the 
monthly sum of six (6.00) dollars as premium on said loan; 
such payments to continue until each full share of said stock 
shall be worth on the books of said company the sum of one 
thousand dollars, according to the by-laws of said company; 
and that then the sum so expended and loaned as above set 
out by said company shall be repaid to it by the absolute sur- 
render to and cancellation by said company of said share of 
stock.” 
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The mortgage was executed to secure the performance of the 
covenants in the bond, and for that purpose conveyed to a trus- 
tee certain lots and the dwelling house thereon, which was in- 
sured by the defendant. It provided “that if at any time 
default shouid be made in the payment of dues, premium, in- 
terest, fines. or either of them, andthe same shall remain 
unpaid for ‘a space of six months after payment thereof shall 
fall due, or if the balance due by the obligors in said bond shall 
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be allowed to accumulate until it equals the sum of six months’ 
dues, interest, and premium, then the whole principal debt 
shall, at the option of said company, its successors, immedi- 
ately become due and recoverable, and payments of said princi- 
pal sum, and all interest thereon, as well as the dues, pre- 
miums, and fines then due, may be enforced and recovered at 
once by sale” of the property described in the mortgage. 


The mortgage also provided that 
“ B. F. Nance and wife will, during the continuance of the 
mortgage, keep the building insured in some responsible in- 
surance company or companies in a sum satisfactory to said 
company, and keep the policy or policies issued thereon con- 
stantly assigned to the party of the third part, or to its suc- 
cessors or assigns, as its or their interest in that behalf may 
appear, for further securing said loan; and any and all 
moneys which shall be collected under such policy or poli- 
cies, less expense of collecting thereof, shall be applied 
towards payment of said principal debt mentioned in said 
bond, unless said improvements and buildings be replaced.” 
Evidence was adduced tending to prove the following facts: 
The dwelling house insured was totally destroyed by fire on 
the 29th of January, #897. In due time the plaintiffs notified 
the defendant that the house was destroyed. It responded and 
refused to pay anything as indemnity for the loss, because 
Nance failed to pay his note for the premium due for the insur- 
ance, and because the same was due and unpaid at the time of 
the loss. The house was reasonably worth the sum of $2,000. 
Nance, during the pendency of this action, conveyed the lots 
described in the mortgage to the loan company, and was cred 
ited on the debt secured by the mortgage with the sum of $250. 
This was the price agreed upon, and the credit for the same 
was the consideration of the deed, and was all the lots were 
reasonably worth. The amount of the indebtedness of Nance 
to the loan company, which was secured by the mortgage and 
left unpaid after the credit for $250, was $908.70. There was 
no security for the payment of this sum, except the policy sued 
on. Nance paid the sums he agreed to pay monthly on the 
mortgage debt until December, 1896, or January, 1897, when he 
made the last monthly payment. 
The court refused many requests of the defendant for in- 
structions to the jury, and gave many directions over its objec- 
tions. 
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The jury returned a verdict in favor of the loan company, for 
$787.47, and found in favor of the defendant as to the right of 
Nance to recover; that is, Nance was not entitled to recover 
anything on the policy. Judgment was rendered in favor of 
the loan company for the $787.47, and the defendant appealed. 

Appellant insists that the judgment against it should be re- 
versed, because this action was commenced before the debt of 
Nance to the loan company was due and payable. This debt 
was to be satisfied by monthly payments. The mortgage pro- 
vided that, if default should be made in these payments, and 
should continue for six months, the whole debt should become 
due. The last monthly payment was made in December, 1896, 
or January, 1897, about two or three months before the com- 
mencement of this action, which was instituted on the 27th of 
March. 1897. No default in the payment of the monthly dues 
occurred six months before that time. But this did not fix the 
time within which this action should be brought. The amount 
due on the policy on account of the loss by fire should have 
been paid, according to its terms, within 90 days “ after notice 
and due and satisfactory proof of the” loss “should have been 
made by the assured and received at appellant's office at Lit- 
tle Rock. Ark. It was mutually agreed by the parties to the 
policy that no action upon the contract of insurance should be 
sustainable, in any court of law or equity, unless commenced 
within six months after the * loss or damage * should “ occur.” 
The policy fixed the time when the right of action accrued, and 
ihe time within which it should be commenced. 

Appellant also insists that this action was prematurely in- 
stituted, because the policy sued on provides that * the assured 
shall not be entitled to demand or recover any part of the 
amount insured until he, she, or they shall have enforced and 
collected such portion of the debt as can be collected out of the 
primary security to which this contract is collateral,” and that 
was not done in this case. That is true. But, in the indorse- 
ment made upon the policy at the time it was formally assigned 
to the loan company, it was agreed that whenever the appel- 
lant * shall pay the mortgagee or trustee a sum for loss under ” 
the policy sued on, “ and shall claim that as to the mortgagor 
or owner no liability therefor existed,” it may 

“Pay to the mortgagee or trustee the whole principal due 
or to grow due on the mortgage or trust deed, with interest. 
and shall thereupon receive a full assignment a = * 
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the mortgage or trust deed, and all other securities held as 
collateral to the mortgage or trust debt.” 


Appellant claimed that it was not liable to the mortgagor, 
Nance, for any loss under the policy. According to its agree- 
ment with the loan company, it had the option to pay the whole 
mortgage debt, and to have the mortgage assigned to it. Until 
it determined whether it would exercise this right, the loan 
company could not foreclose the mortgage after the loss by fire 
without violating its contract. But it renounced this right 
when it denied its liability under its contract to compensate 
the appellees for the destruction of the dwelling house by fire, 
and waived those conditions made necessary by the contract of 
insurance for appellees to perform in order to vest them with 
the right to sue upon the policy. The denial made the per- 
formance of the conditions unnecessary, and was virtually a 
notice to the assured that they need not perform them as a pre- 
requisite to the right to sue, and was a waiver of the 90 days in 
which appellant could pay the loss: Insurance Co. vs. Gibson, 
53 Ark., 494. <All that could have been accomplished by the 
foreclosure of the mortgage has been done during the pendency 
of this action. By agreement of the parties, the mortgage debt 
has been credited with the value of the property held as 
security for tke payment of the same. It does not appear that 
appellant has been prejudiced by the course pursued. There 
is no complaint that it has been, and there is no reversible error 
on this ground. 

The parties to the policy agreed that it should be null and 
void for such portion of time as any note given for the assess- 
ment “ charged for the insurance should remain ” past due and 
unpaid, in whole or in part, and should so continue until the 
note should be fully paid. The note executed by the assured 
for the assessment charged was “ past due and unpaid ” at the 
time the dwelling was destroyed by fire. Appellant insists 
that it was relieved by this failure from liability for the loss. 
Was it relieved? 

Whenever the owner sells property against the loss or dam- 
age of which he has been insured, and assigns his policy to the 
purchaser, “ and this is made known to the insurer, and is as- 
sented to by him, it constitutes a new and original promise to 
the assignee to indemnify him in the manner and upon the con- 
ditions his vendor was insured; and the exemption of the 
insurer from further liability to the vendor, and the premium 
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paid for insurance for a term not yet expired, are a good con- 
sideration for such promise, and constitute a new and valid 
contract between the insurer and the assignees:” Wilson vs. 
Hill, 3 Metc. (Mass.), 66. In that case he will not be affected 
by the subsequent acts or neglect of his assignor. If the 
transfer be made by a mortgagor to a mortgagee of the insured 
premises as a collateral security, without any new considera- 
tion moving from the assignee to the insurer, the assignee can 
only recover where his assignor could have done so had no 
assignment been made. “Such an assignment does not con- 
vert the policy into a contract of indemnity to the mortgagee. 
It is the interest of the mortgagor alone that is covered by it. 
The assignee takes it subject to all the express stipulations con- 
tained in the policy, and he cannot recover in case of a subse- 
quent breach” by the mortgagor of the conditions which ren- 
der the policy void: Insurance Co. vs. Roberts, 31 Pa. St., 438; 
Buffalo Steam-Engine Works vs. Sun Mutual Ins. Co,. 17 N. Y.., 
401; Insurance Co. vs. Fix, 53 [ll.. 151; Edes vs. Insurance Co., 
3 Allen, 362; Swenson vs. Sun Fire Office, 68 Tex., 461; 1 Bid., 
Ins., §§ 321, 322, and cases cited. But where the assignment is 
based upon a contract between the insurer and the assignee, 
which is supported by a new and distinct consideration, such 
contract will govern: Foster vs. Insurance Co., 2 Gray, 216; 
Hastings vs. Insurance Co., 73 N. Y., 141; Davis vs. Insurance 
Co., 135 Mass., 251. 

In the case before us, Nance, the mortgagor, in consideration 
of a loan of a certain sum of money, agreed to have the dwell- 
ing which was decided in the mortgage insured, and to assign 
the policy to the loan company. He did so. At ‘the time of 
the assignment the appellant and the loan company entered 
into the contract, which was indorsed upon the policy. In con- 
sideration that the loan company would notify appellant of any 
change of ownership or increase of hazard which should come 
to its knowledge, and pay for every increase of hazard not per- 
mitted by the policy to the mortgagor, it was agreed that the 
interest of the loan company in the insurance should not be 
atfected by any act or neglect of the mortgagor. At the time 
this agreement was made the dwelling was insured for about 
three years, subject to the power of the insurer reserved in the 
policy to cancel the insurance at any time upon written notice 
to the assured. Nance had executed his note for the premium 
charged. The policy was dated the 15th of April, 1896, and 
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the note which was the consideration upon which it was based 
matured in the following December. At the time the policy 
was assigned it had not matured, and the insurer, having the 
power to cancel the policy, deemed it a sufficient consideration. 
In addition to it, the loan company agreed to pay for all in- 
creased risks, and to give notice of any change of ownership 
and increase of hazard which should come to its knowledge. 
This notice was important because it afforded the appellant 
means of protecting itself to some extent by the exercise of the 
reserved right to cancel. In view of these facts, we think that 
the contract of the appellant which was indorsed upon the 
policy, was based upon a valuable consideration, and was valid 
and binding. Both parties were satisfied with the considera- 
tion, and no reason is shown why it was not sufficient. The 
right of the loan company to recover in this action was not, 
therefore, affected by the nonpayment of the note of Nance at 
the time of the loss. 

The demurrer to so much of the appellant’s answer as 
pleaded usury was properly sustained. There was no usury in 
the contract for insurance or its assignment. Appellant was 
not surety or guarantor for the payment of the debt con- 
tracted by Nance with the loan company, and had no right to 
plead usury against such debt: Warner vs. Gouverneur’s 
Ex’rs, 1 Barb., 36; Stevens vs. Reeves, 33 N. J. Eq., 427. 

Judgment affirmed. 

Hughes, J., absent. 
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Supreme Court of Iowa. 


SUPREME COURT OF IOWA. 


MATTHES 
v8. 


IMPERIAL ACC. ASS’N.* 


A painter, injured on Sunday while getting pigeons from the cupola of his 
barn by the use of a rope sling, which broke, was not chargeable with 
needless or obvious exposure to danger, where it appeared that he was 
accustomed to work at great heights, and on steeples. 


The fact that the law prohibited labor on Sunday was no defense by an acci- 
dent company in the absence of proof that the work was not necessary, 
and if within the risk assumed, the fact that it was done on Sunday in 
violation of the law was no defense. 


The insurer was a mutual benefit association, and the policy granted a speci- 
fied weekly indemnity for a limited period in case of accident; provided 
that in case the reserve fund was exhausted the amount paid should de- 
pend on the assessment collected, but no authority was given to assess 
for losses. 


Held, That the insured was entitled to an absolute judgment for the specified 
amount. 


Batty, Battrercu & Preston, for Appellant. 

Remuey, Ney & Remtery, for Appellee. 

Waterman, J. 

Plaintiff was injured while attempting to get some pigeons 
from the cupola of a barn. He was in a rope sling that moved 
by means of a truck upon the track of a hay carrier some 30 
feet above the barn floor. As he was moving himself along, 
something about the truck broke, and he fell to the floor, sus- 
taining injuries which resulted in his total disability for a 
period of one year, and which will cripple him for life. The 
articles of incorporation, which the policy recites are a part of 
the contract, contained a provision that the policy should not 
cover disability 

* When caused directly or indirectly, wholly or in part, by 

* * * voluntary or unnecessary exposure to danger or 

obvious'tisk. * * 7” 

It is insisted that plaintiff, at the time of his fall, was volun- 
tarily and unnecessarily exposing himself to obvious danger. 
The facts are that plaintiff was a house painter, and was in- 
sured as such. He was accustomed to working at great 
heights. He had worked in a rope sling on a church spire 80 


* Decision rendered, Jan. 18, 1900. 
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feet above the ground; had painted another spire 120 feet high. 
He had used this particular apparatus before. On the occa- 
sion of his accident he examined it carefully, and thought it 
was safe. We do not think he had reason to apprehend dan- 
ger. The height that he was above the floor had nothing what- 
ever to do with the accident. The danger was not, as to him, 
obvious. Was it unnecessary exposure? We think not, for 
the evidence shows that he was attempting to get the pigeons 
to serve as food for himself and family. See Casualty Co. vs. 
Sittig (I1]. Sup.). 

2. The accident happened on Sunday. Another provision of 
the articles of incorporation relieves the company from lia- 
bility if the disability was incurred * while violating the law.” 
It is insisted that when plaintiff fell he was violating section 
4072, Code 1873, which prohibits labor on Sunday except in 
cases of necessity or for charity. We have to say on this 
branch of the case that it does not appear but that plaintiff 
wanted the pigeons for a Sunday meal, and, if so, such neces- 
sary domestic avocations as getting and preparing them would 
not fall within the class of labor that is prohibited by this sec- 
tion. The burden was on defendant to prove a violation of 
this condition: Sutherland vs. Insurance Co., 87 Iowa, 505. 
We may further suggest on this question that the violation of 
law mentioned in the policy is evidently intended to compre- 
hend acts that will avoid the risk if done at any time. They 
must be in the nature of contributing causes, and not mere con- 
ditions of the accident. In this case the risk would have in- 
cluded plaintiff’s acts if done on a secular day. Therefore, we 
(an see no reason why it should not cover them when done on 
Sunday. See Schmid vs. Humphrey, 48 Lowa, 652; Gross vs. 
Miller, 93 Iowa, 72. 

3. The policy, on its face, provides for the payment of a 
weekly indemnity of $15 for a period not exceeding 52 weeks. 
We have seen that plaintiff suffered a total disability which 
continued for the entire time provided for. Therefore, he is 
apparently entitled to recover the sum of $780. But it is as- 
serted that defendant has no funds on hand, or means with 
which to pay this loss, save and except from an assessment on 
the members of plaintiff’s class; that by the terms of the con- 
tract it is provided that, if defendant had no surplus fund on 
hand, plaintiff is to accept the amount of an assessment levied 
upon the members of his class, in full settlement of all claims 
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under his policy. It is further averred that plaintiff was a 
member of class A, and that an assessment on the members of 
that class preduced the sum of $35.44, which is the extent of 
defendant’s liability, if it is to be held at all. Defendant 
claims to have been organized under chapter 1, tit. 9. Code 
1873, and chapter 65, Acts 21st Gen. Assem., as a mutual bene- 
fit or assessment company. But we find that it charged a fixed 
and level premium, and had no power to make assessments of 
any kind to pay losses. If there is a question, as suggested by 
appellee, whether an association which charges a level pre- 
mium, as in this case, is entitled to the benefits of the act of 
the General Assembly to which we have referred, we do not 
feel called upon to pass on it. Assuming the defendant asso- 
ciation to be properly organized as claimed, we shall proceed 
to a consideration of its acts in dealing with plaintiff. We are 
not concerned with the matter of what defendant might have 
done under its articles of incorporation, but only with what it 
in fact did. The policy is for $3,000 in the event of death, with 
« weekly indemnity in case of total disability of $15 per week 
for a limited period. This promise is made without qualifica- 
tion in the first instance, but towards the close of the policy we 
find this provision: ‘ That, in case the reserve or surplus fund 
is exhausted when the policy becomes a claim, the amount to 
be paid shall be dependent upon the amount collected from an 
assessment made to meet such claim.” But it will be seen fur- 
ther on that nowhere is the association given any power or 
authority to make an assessment for the purpose of paying 
losses. This should be borne in mind, for we are now endeav- 
oring to ascertain what knowledge the policyholder might 
have gained of his rights, had he instituted an investigation at 
the time he became a member. The provision for payments by 
members is as follows :— 


“For the purpose of defraying the expenses of the asso- 
ciation, and providing the funds to pay the benefits and 
losses by death, there shall be paid by each member, either 
in cash or by note, the following sums: Section 1. As mem- 
bership fees: For certificate or policy Al, $3.00; for cer- 
tificate or policy A, or Al Lim., $2.00; for certificate or 
policy AA, or A Lim., $1.50. See. 2. Each holder of a cer- 
tificate or policy shall, within 30 days after the same has 
been issued, pay to the Sec., at the home office of the asso- 
ciation, an advance assessment, and additional assessments 
thereafter 2s the terms of said certificate or policy shall re- 
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quire, or as may be required by these articles. For these 
purposes, as herein set forth, the members of this associa- 
tion shall pay to the association the following sums as an 
advance assessment: Members or holders of certificate or 
policy AA, $1.50; members or holders of certificate or policy 
A, $2.25; members or holders of certificate or policy A1, 
$3.00; members or holders of certificate or policy A Lim., 
$2.00; members or holders of certificate or policy Al Lim., 
$3.00. Sec. 3. Each member shall be required to pay an- 
nually, in addition to the membership fee, the following 
sums; to wit: $6.00 annually on certificate or policy AA; 
$9.00 annually on certificate or policy A.” 


The first two sums mentioned are to be paid but once, and by 
new members. Thereafter, so far as plaintiff's contract is con- 
cerned, only the level premium could be demanded. There is 
nothing to show that other contracts were different from this. 
We now turn to No. 13 of the articles of incorporation, section 
1 of which reads as follows:— 

* Members of the association whose certificates of policies 
are in force shall, upon the terms and conditions set forth in 
the applications and certificates or policies provided in these 
articles, be entitled to receive, and there shall be paid to 
such certificate or policyholders entitled thereto, benefits 
and indemnity as set forth in the following table or 
schedule:—[Schedule omitted. | 

* Provided, that the benefits to be paid in any class shali 
not exceed the amounts specified in the above schedule; and, 
should the total claims that mature in any of said classes ex- 
ceed the funds realized and available from the next assess- 
ment in that class, then sufficient of the funds then in the 
surplus fund (not in any case to exceed one-fourth of said 
fund) shal! be taken therefrom, and used to pay said 
matured claims. But, should there be no funds then in the 
surplus fund, or should the sum so realized from said assess- 
ment, together with the sum so taken from said surplus 
fund, fail to pay said claims in full, then the said claims 
shall be paid in that proportion as the said sum or sums bear 
to the total claims then matured.” 


This is all that is said in the articles with relation to the pay- 
ment of losses. Doubtless, under these provisions the associ- 
ation might have provided for special assessments, but it did 
not do so, as it concedes. There being no assessment pro- 
vided for paying claims on policies, what would a person tak- 
ing out a certificate have a right to expect? There is nothing 
in the articles of incorporation which prohibits this associa- 


tion from issuing an absolute policy. Except as qualified by 
VOL. XXIX.—40. 
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the provision with relation to an assessment that the associa- 
tion had never acquired power to make, this policy is absolute. 
The question is not, what did the company intend? but, rather, 
what had the policyholder a right to think was meant? In the 
case of an ordinary insurance company, the contract must be 
construed most strongly against it: Miller vs. Insurance Co., 
31 Towa, 216; Miller vs. Insurance Co., 70 Iowa, 704; Insur- 
ance Co. vs. Hazlett (Ind. Sup.). There is good reason for say- 
ing that this rule of construction prevails with purely benefit 
associations, such as this claims to be. In Nibl. Mut. Ben. 
Soc. (284) it is said that where the contract is vague or am- 
biguous it is to be construed in favor of the assured. See, also, 
Cook vs. Benefit League of Minnesota (Minn.). This seems but 
a just rule, when we consider that such associations bear a dual 
character. There is the relation of members with each other, 
and of members with the organization itself. As between the 
assured and the company, the latter stands in something of an 
independent attitude, and may be held bound sometimes when 
it did not intend so to be. Its intent or purpose will not al- 
ways be held, as a matter of law, to be known to the assured 
because of his membership: Harl vs. Insurance Co., 74 Iowa, 
39; Davidson vs. Society (Minn.); Block vs. Association (Ark.) 
If it be said, as doubtless it will, that the installments of pre- 
miums were referred to by the term “ assessments,” we have 
only to respond that to an ordinary reader such a signification 
would not likely be given that word. A premium is not an 
assessment. The former is a fixed and certain liability from 
the time the policy is accepted. The latter does not become a 
Nability until it is imposed. The premium here charged was 
no more for the benefit of plaintiff than of any other person 
who might have been injured at the same time. Suppose six 
other persons insured in this company had been injured at the 
same time as plaintiff; the next quarterly premium receipts 
would be divided among them, as we understand the conten- 
tion of counsel,—they would be entitled to about five dollars 
apiece. But, if the limitation clause in the policy as to the 
amount to be paid means anything, it refers to an assessment 
of some specific sum to pay plaintiff’s particular loss. While 
the amount realized would be limited by the number of mem- 
bers of his class, it should not be affected by the number of 
accidents that might occur at any given time. <A policyholder 
in a mutual benefit association is bound to take notice of the 
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terms of the articles of incorporation, which are a part of the 
contract, but he is not obliged to discover in them some hidden 
meaning contrary to the ordinary signification of the language 
used. The policyholder here may well be thought to have be- 
lieved that the limitation of payments to the amount pro- 
duced by an assessment was waived. That plaintiff expected 
a substantial return on his policy is shown by the fact that he 
continued payments of premiums during the year of his dis- 
ability. It is said with relation to forfeitures of insurance 
contracts that only a stern necessity will induce such a con- 
struction as will cut off the rights of the assured. This prin- 
ciple may well be invoked here, where the return offered bears 
such an insignificant ratio to what was paid for that the sug- 
gestion of such a settlement seems a grim jest; for plaintiff 
paid on his policy all that could have been required of him if 
the quota of class A had been full. 

It will be seen that we think plaintiff was entitled to an ab- 
solute judgment. Moore vs. Association (103 Iowa, 424) does 
not conflict with this conclusion; for in that case an assess- 
ment was provided for in the articles of incorporation. The 
general prayer of the petition was broad enough to sustain 
this, but the judgment rendered was not of that character, and, 
as plaintiff has not appealed, he can have no more favorable 
finding in this court. 

In the judgment rendered below, the amount of plaintiff’s 
recovery was fixed at $790, subject to the counterclaim. This 
amount should be $780. This was manifestly a clerical error. 
It was not called to the attention of the trial court. The 
amount is small, and we shall not permit the reduction to work 
any change in the general rule as to costs. These will be taxed 
to defendant. As modified by this reduction, the judgment 
will be affirmed. 

Granger, C. J., not sitting. 
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UNITED STATES CIRCUIT COURT. 


W. D. Georaia, §S. D. 


PHILLIPS 
v8. 


UNION CENT. LIFE INS. CO.* 


The application, after examination of the applicant, was forwarded to the 
company, and part of the premium paid in cash and a note given for the 
remainder, under an agreement with the agent that the insurance should 
begin from that date. The policy was issued and forwarded to the agent, 
who notified the applicant by mail that he would deliver it, but the ap- 
plicant died before such delivery had been made. 

Held, That there was a completed contract. 

Where the policy conformed to the application the fact that the applicant 
had desired it made payable to a different party was not a variance 
which defeated it. 

Failure of the agent to personally examine the applicant as required by the 
rules of the company did not affect the validity where such rules were not 
shown to be known to insured. 

Under a misconception suit was brought by the party whom it was intended 
to make beneficiary instead of by the party who, according to the appli- 
cation, was beneficiary, the policy itself being in the control of the com- 
pany, and when the error was discovered the limitation period had expired. 

Held, That where a second action was begun within a reasonable time, the 
company was estopped to set up the limitation. 
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Dessau, Harris & Brrcu, Porr S. Hitt, Harpeman, Davis & Tur- 
NER, and Harpeman & Moors, for Complainant. 
Guerry & Hatt and Roserr Ramsey, for Respondent. 


Speer, D. J. 

In this case there was plainly a contract of insurance. The 
deceased, whose life was insured, had made application for in- 
surance, was duly examined, and was recommended for insur- 
ance. The policy was dated the 1st day of May. Thereafter, 
on the 8th day of May, her grandfather paid a part of the first 
premium, taking a receipt therefor, and gave a note for the 
balance due. In the receipt thus taken it was stipulated that, 
if the application was accepted, she was to be insured from 
that date. The defendant company thereafter issued a policy, 
which was dated May ist, in accordance with this understand- 
ing, and sent it to its general agent at Macon. The agent noti- 
tied the applicant through the mail that it had been accepted, 


* Decision rendered, Feb. 21, 1900. 
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and apprised her of his intention to call and deliver it in a few 
days. This, in my opinion, completed the contract to that ex- 
tent that the company was bound. While the policy was in 
the hands of the agent at Macon, and before it was actually 
delivered to her, or any one for her, she died. Now, it appears 
in the testimony that the grandfather of Willie A. Pugh, who 
had represented her in the negotiations with the defendant 
company, wished that the policy should be made payable, not 
to the heirs and administrators of the applicant, but to her 
younger sister; and he was of the opinion that it was issued in 
that form until it was produced in court. It now turns out 
that it was made payable to her legal representatives. This 
was a variance between the terms of insurance as proposed by 
Mr. Phillips and as they were expressed in the policy, and it is 
insisted, therefore, that the minds of the insured and insurer 
never met upon this contract of insurance, and it is, therefore, 
no contract. While it may be true that Willie A. Pugh might 
have had the terms of the policy corrected in accordance with 
her wishes if she had lived, yet, having died, it is, in my opin- 
ion, not competent for the insurance company to take advan- 
tage of its own mistake. The contract was to insure her life, 
and that contract was of force, and a court of equity, under the 
circumstances, will enforce it. It is, moreover, true that the 
written application which Willie A. Pugh signed-requested the 
policy to be made out as it was drawn, and the verbal under- 
standing with her grandfather and the agent of the insurance 
company anterior to this written application, and the policy 
drawn pursuant thereto, cannot alter or vary it so as to void 
the liability of the defendant company. 

Now, does the failure of the agent, Lowery, to make a per- 
sonal examination of the applicant, vitiate the policy? I do 
not think so. This was a rule of the company. but it seems to 
refer to married women alone, and Miss Pugh was a single 
woman. Besides, it appears that she was subjected by the 
medical examiner of the company to the special examination 
required for females. This was a substantial compliance with 
the regulations of the defendant company. If it were other- 
wise, it may well be doubted if the private instructions given 
to the general agent, Lowery, by the defendant, were binding 
upon the insured, if they had not been communicated to her. 
It does not appear that any such communication was made. 
He notified her through the mails that the policy was effected, 
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and this became, in the absence of fraud on her part, obliga- 
tory upon the company as soon as the communication was 
made. The delivery of the policy under the circumstances was 
not essential to its validity. It must be construed as com- 
pleted and delivered when the general agent notified her by 
mail of its acceptance. 

Nor will the defense of the statute of limitations avail the 
defendant company. Under a misapprehension as to the bene- 
ficiary of the policy, suit was brought thereon within the 12- 
months’ period by the guardian of the younger sister. This 
suit was erroneously brought, for the terms of the application 
and the policy place the title to its proceeds in the legal repre- 
sentative of the deceased. A few days after the expiration of 
the 12 months this bill was filed by the proper party plaintiff to 
compel the defendant company to deliver the policy, which it 
had refused to do, and wlso sought a decree for the amount due 
thereon. This being true, I think it would now be unconscion- 
able to allow the company to take advantage of its own mis- 
take. It was, as we have seen, a completed contract, and, 
although death had intervened before the actual delivery of the 
policy, it was the plain duty of the company to deliver the 
policy to the legal representative of Miss Pugh. Instead of 
doing this, it took the policy out of the State. Thus deprived 
of the opportunity to correct their mistake by an inspection of 
the policy, the legal representative of Miss Pugh technically 
fell under the bar of the statute; but a court of equity, under 
the circumstances, will not hold him barred. The company 
is estopped from pleading the statute. This suit was brought 
within a reasonable time after the discovery of the true terms 
of the policy. The right of the plaintiff to his day in court was 
so evident that in the original suit we attempted to protect the 
plaintiff against a bar of the statute by an order passed at the 
hearing, and. if this be regarded as a proceeding ancillary to 
the original suit, the bar of the statute could not be operative. 
If, however, it be treated as an original bill, the plaintiff will 
be equally protected under the circumstances. One and the 
same person was plaintiff both in the original common-law 
action and in this equity suit. The policy sued on was the 
same. The only difference was that Phillips, in the outset, be- 
cause of his mistake as to the terms of the policy then with- 
held by the defendant, sued as guardian, and now he sues as 
administratos. 
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For these reasons a decree will be rendered for the plaintiff 
for the full value of the policy, with interest. I do not regard 
this a case where the action of the company was so marked by 
bad faith that damages and attorney’s fees should be assessed 
ugainst it, pursuant to section 2140 of the Code of Georgia. 
The demand of the plaintiff in this respect is disallowed. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


BARNARD 
vs. 
LANCASHIRE INS. CO. or MANCHESTER, ENG., ET AL. | 


LANCASHIRE INS. CO. or MANCHESTER, ENG., ET AL. 
v8. 
BARNARD.* 


An agreement of appraisal is a contract, and the appraisers will be presumed 
to have acted in accordance with its terms. ‘The award will not be va- 
cated unless shown by preponderance of evidence to be without authority, 
or the result of fraud or mistake, or of misfeasance or malfeasance of the 
appraisers. 

Where the results of an arbitration might have been reached, either by a le- 
gal or illegal method, the former will be presumed. 


An award will not be set aside in equity because not made under oath as re- 
quired by the policy. 


sefore Caldwell, Sanborn, and Thayer, Circuit Judges. 


Frank H. Gaines (Edward R. Duffie and James E. Kelby, on the 
brief), for Lura D. Barnard. 

Cuarues J. GREENE and Ratpw W. Breckenriper, for Lancashire 
Ins. Co. and others. 

Sanzory, C. J. 

These cases are appeals from a decree which set aside the 
award of appraisers made under the usual provision in policies 
of fire insurance for the appraisal of the damages from fire. 
The insured, Lura D. Barnard, appeals from the decree avoid- 
ing the award, and the insurance companies appeal from the 
decree because it does not perpetually enjoin the prosecution 
of actions at law which had been brought upon the award. 





* Decision rendered, March 26, 1900. 
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An agreement of appraisal is a contract. Appraisers who 
make an award under such an agreement are presumed to have 
acted in accordance with the law and the terms of the contract, 
and the burden of proof is on those who attack their award to 
establish the contrary by convincing evidence. Every reason- 
able intendment and presumption is in favor of the award, and 
it should not be vacated unless it clearly appears that it was 
made without authority, or was the result of fraud or mistake, 
or of the misfeasance or malfeasance of the appraisers: Kar- 
thaus vs. Ferrer, 1 Pet., 222, 228; Hartford Fire Ins. Co. vs. 
Bonner Mercantile Co., 15 U.S. App., 184, 140, 5 C. C. A., 524, 
528; Blood vs. Shine, 2 Fla., 127, 182; Insurance Co. vs. Goehr- 
ing, 99 Pa. St., 16,17; Tank vs. Rohweder (Iowa); McDonald 
vs. Arnout, 14 IIl., 58, 62; Golder vs. Mueller, 22 Ill. App., 527, 
528. The award in the case in hand is valid on its face, and 
the first question for consideration is whether or not the insur- 
ance companies have fairly shown by a preponderance of evi- 
dence that it was made without authority, or that it was the 
result of misfeasance or malfeasance on the part of the ap- 
praisers. The eight insurance companies and the insured were 
parties to the agreement of appraisal, and the insurance com- 
panies brought this action in equity to avoid the award and to 
enjoin actions at law which the insured had brought upon it. 
The legal effect of the various clauses for appraisal in the eight 
policies, so far as they relate to the main question at issue in 
these cases, is the same. One of them is:— 

“In the event of disagreement as to the amount of loss, the 
same shall, as above provided, be ascertained by two com- 
petent and disinterested appraisers, the insured and this com- 
pany each selecting one, and the two so chosen shall first 
select a competent and disinterested umpire. The apprais- 
ers together shall then estimate and appraise the loss, stat- 
ing separately sound value and damage, and failing to agree, 
shall submit their differences to the umpire; and the award 
in writing of any two shall determine the amount of such 
loss.” 

Two appraisers were chosen under these clauses, one by the 
insurance companies, and the other by the insured. These ap- 
praisers chose an umpire, and, after consideration, an award 
was made, which was signed by the umpire and one of the ap- 
praisers, to the effect that the sound value of the insured prop- 
erty was $21,031.83 and the loss and damage was $19,681. 
This award was avoided at the suit of the insurance companies 
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on the ground that the umpire failed to confine his decision to 
a determination of the differences between the appraisers, but 
extended it, without authority, to the determination of matters 
on which the appraisers had agreed. Conceding, but not de- 
ciding, that ‘he authority of the umpire was limited to a deter- 
mination of the differences between the two appraisers, this 
record has been searched in vain for evidence that he has ex- 
ceeded his authority. No witness has testified that he did so, 
and the only facts bearing upon this issue which the record 
discloses are these: The property insured was a four-story 
brick hotel building known as the “ New Peoria House.” After 
the two appraisers were selected, they chose the umpire, and 
then proceeded to examine the insured property, and estimate 
its sound value and its damage. They agreed upon the sound 
value of the property when first constructed, but did not agree 
upon the depreciation on account of its age. They submitted 
this question of difference to the umpire. He decided it, and 
the appraisers thereupon agreed that the sound value of the 
property was $21,031.33. They disagreed upon the question 
whether or not the building was susceptible to repair. They 
submitted this question of difference to the umpire, and he de- 
cided that it was. They then agreed upon the damage to 
about 25 items, which they specified, and found it to be $5,604.- 
53, but differed as to the damage to the remainder of the prop- 
erty, which consisted of the brick walls, floors, and interior of 
the building insured. One appraiser thought this damage was 
$2,300, and the other believed it to be $12,127.60. Thereupon 
they certified to the umpire the fact of this disagreement, and 
at the same time gave him a list of the items upon which they 
had agreed, and the agreed damage upon those items. At this 
time the appraisers had finished the examination of the prop- 
erty; and the damage to the items upon which they had agreed. 
together with the damage upon the items concerning which 
they had disagreed and had made their certificate to the um- 
pire, constituted all the damages to the property. The um- 
pire’s answer was that he did not agree with either of the 
appraisers in their figures, but held that the loss and damage 
suffered by the insured was $19,681. Thereupon the award 
was made and signed by the umpire and one of the appraisers. 
It will be noticed that the amount agreed upon by the ap- 
praisers as the sound value of the property is adopted in the 
award, and that there were two methods by which the umpire 
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may have arrived at his conclusion that the entire loss and 
damage was $19,681. He may have taken the amount agreed 
upon as the damage to the items specified by the appraisers, 
$5,604.53, ane have fourd the damge to the items upon which 
they disagreed to be $14,076.47, and have added that to the 
$5,604.53, thus obtaining $19,681. On the other hand, he may 
have considered and determined for himself the damage to all 
the items, including those upon which the appraisers agreed, 
and in this way he may have found the $19,681. If he adopted 
the former course, he acted strictly within the limits of his 
authority, even upon the theory of counsel for the insurance 
companies. If he adopted the latter course, he exceeded that 
authority on their theory. There is no evidence in the record 
to show by which method he arrived at his conclusion. Where 
there are two ways by means of which a result may have been 
attained, one lawful and authorized, the other illegal and with- 
out authority, the presumption always is that the legal method 
was followed. The result is that the legal presumption in 
support of the award has not been overcome by the testimony 
produced by the insurance companies, and it must stand. 

The argument and authorities of counsel for the companies 
to the effect that an award that is in part good and in part bad 
cannot be sustained where it is impossible to separate the law- 
ful from the illegal part of it, have not been overlooked, but they 
have no application to the case at bar, because the legal pre- 
sumption is that the umpire proceeded within the limits of his 
authority, and that all his acts were legal and valid; and this 
presumption has not been overcome by the evidence, so that 
there is nothing to show that any part of this award or of the 
proceedings which led to it was either unauthorized, insuffi- 
cient, or illegal. 

It is contended that the decree should be sustained so far as 
it relates to the interest of the Traders’ Insurance Company, 
because its policy provided that the award should be made in 
writing, and under oath, and this award was made without 
oath. This, however, is no ground for relief in equity. If the 
award is illegal or void because not made under oath, that is < 
perfect defense to the action at law upon it, and can be pre- 
sented by answer in that action. The decree below must be re- 
versed, with costs against the insurance companies in each 
case, and the cases must be remanded to the court below, with 
directions to dismiss the bill. 
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SUPREME COURT OF IOWA. 


FEE 
v8. 


NATIONAL MASONIC ACC, ASS’N.* 


A certificate of a benevolent association which recites that it is subject to the 
by-laws, makes the insured who accepts it so subject, though the by-laws 
were not posted and published as the law required. 


The by-laws provided that no benefits for injuries should accrue or be paid in 
case of overdue assessment until received by the secretary. An indorse- 
ment on the certificate provided that in case of failure to pay assessments 
within a certain time, the certificate might be renewed by a pro rata 
payment for the unexpired portion of the quarter. Such failure occurred, 
but an amount was afterwards paid, which was in excess of the pro rata, 
to a local agent. 


Held, That there could be no recovery for an accident occurring before the 
money reached the secretary. 


Where the articles of association provided for assessments, but not who should 
make them, the directors had power to enact a by-law authorizing such 
assessments to be made by an executive committee. 


Date & Bissetx, for Appellant. 
Ayres, Woopin & Ayres, for Appellee. 
Lapp, J. 

The defendant is a mutual benefit association, organized 
under chapter 65 of the Acts of the 21st General Assembly. 
In Moore vs. Association (103 Iowa, 426, 72 N. W., 645) we held 
that this chapter was complete in itself, save as to statutes 
applicable to all insurance alike. Section 6 assumes that such 
associations have the right “to establish by-laws and make 
rules and regulations expedient for the management of their 
affairs,” as contemplated by section 1059 of the Code of 1873. 
Nothing is included in- this chapter, however, concerning the 
publication of such by-laws; and as section 1076, requiring 
that 

“A copy of the by-laws of the corporation, with the names 
of all officers appended, must be posted in the principal 
places of business and subject to public inspection,” 


is applicable to all insurance companies, this was incumbent 
on the defendant. It is conceded that its by-laws were not 
posted, and we have held that, under such circumstances, they 
would not be binding on a stranger without actual notice: 


* Decision rendered, Jan. 20,"1900. 
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Des Moines Nat. Bank vs. Warren County Bank, 97 Iowa, 204. 
But it does not follow that, because of a failure to publish as 
required, the by-laws were never adopted. As well say that, 
because of the omission to post the names of officers, there were 
none. They were controlling as to all informed of their exist- 
ence, and posting was required for the sole purpose of impart- 
ing constructive notice. Whether this was necessary in order 
to bind members of the association, we shall not now deter- 
mine. The existence of the by-laws was expressly recognized in 
the certificate, which was issued to the plaintiff * subject to all 
the conditions and provisions of the articles of incorporation 
and by-laws thereof.” Having accepted these in express terms 
on his entry into membership, they constitute a part of his con- 
tract, and he cannot be heard to say he had no knowledge of 
their contents. In Fitzgerald vs. Association (Iowa) the in- 
sured claimed to have no knowledge or notice of the by-laws, 
and the court, after quoting a sentence from the certificate 
making the by-laws a part of it, through Given, J., said: “ By 
this the assured was not only informed that there were by- 
laws, but also that they were made a part of the contract. He 
was not only bound by the law, as a member of this mutual 
association, to take notice of its by-laws, and be governed 
thereby, but he was also bound by his contract, and, being so 
bound, it cannot be said that the evidence fails to show any 
knowledge or notice to the assured of the plan of insurance of 
the by-laws.” The necessity of notice in the manner provided 
by statute was not involved in any of the authorities cited by 
the parties, and we refrain from expressing any opinion on that 
subject; simply holding that, as the certificate, by its terms 
was issued subject to existing by-laws, the insured was bound 
thereby, whether posted or not. 

2. It appears that on the 3d day of May, 1896, an assessment 
of three dollars was duly levied on all members of the associa- 
tion, and notice thereof mailed to the assured, in conformity 
with the requirements of the certificate and by-laws, May 28th, 
requiring payment some time during the month of June. This 
was paid to the defendant’s local agent, Scoggins, July 4, 1896, 
and received by the secretary of the association two days later. 
The plaintiff was injured July 4th. The contention of the ap- 
pellee is that, under section 19 of the by-laws, the certificate 
was not then in force. That by-law reads: “ No benefits of 
any kind can accrue or be paid for vr on account of any injury 
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received by the member between the time when any assess- 
ments became due and the time when the same, or some subse- 
quent assessment, is received by the secretary at his office; and 
no requiring of any subsequent assessment of such delinquent 
member or notifying him of any assessment, nor any receipt 
of any assessment after the same has become due, shall in any 
way alter, change, or affect this rule.” From this the inten- 
tion is very clear that failure to pay the assessments when due 
had the effect to suspend the operation of the certificate until 
the secretary received it. The certificate was not canceled, but 
suspended from July 1st, when the dues became delinquent, 
until July 6th, when received by him; and during that time, by 
the provision of this by-law, no indemnity might be claimed. 
Waiver by subsequent payment is expressly guarded against, 
and its only effect defined to be the renewal of the certificate. 
The prompt payment of assessments is of vital importance to 
mutual benefit societies, as it is from these small sums, col- 
lected from many individuals widely separated, that the in- 
sured in event of an injury, or the beneficiary in case of death, 
receives the stipulated benefit. If a member fails to pay his 
dues, the indemnity is decreased to that extent. How, then. 
may one injured during his default in paying dues for the aid 
of another complain because others insist on a rule relieving 
them from responding for his relief? Having violated the con- 
tract, he is not in a situation to demand its enforcement in his 
behalf against others who have kept it. As the certificate 
was suspended at the time of the injury, the plaintiff is en- 
titled to no indemnity: Association vs. Burr (Neb.). The in- 
dorsement on the certificate was not inconsistent with the 
by-law, but rather directed attention to it. This appears from 
its language: “To keep this certificate in force, all payments 
must be made within thirty days of the date of the notice from 
the secretary calling therefor. If, for any cause, such payment 
is not made within the thirty days aforesaid, the same may be 
renewed and placed in force at any time by a pro rata payment 
for the unexpired portion of the then current quarter.” True, 
the insured may have paid 13 cents more than here mentioned, 
but waiver thereby is expressly avoided by provision con- 
tained in the by-law quoted. 

5. Again, it is asserted that, as the assessment was made by 
the executive committee, appointed by the board of directors, 
it is illegal, in that such body cannot delegate this authority 
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By-law 17 empowered the executive committee to levy assess- 
ments. Article 4 of the incorporation provides for the election 
of nine directors, each holding for three years, to control its 
affairs, 

“And who shall have power to enact such by-laws and 
rules as they may deem for the best interest of the associa- 
tion, and who shall appoint from their number an executive 
committee of three members, who shall have immediate su- 
pervision of the business of the association, and shall 
examine and audit all claims, bills, accounts, and reports.” 
While article 8 relates to assessments, none provide who 

shall make them. The principal business of the association 
was to make assessments, and distribute them, when collected, 
to the parties entitled thereto. The immediate supervision of 
this business by an executive committee is expressly author- 
ized, and the power to enact by-laws for the best interest of the 
society given. We think, under this article, the board of 
directors was authorized to adopt by-law 17, under which the 
executive committee made the assessment. Garretson vs. As- 
sociation (98 Lowa, 402), relied on by appellant, is not in point. 
There the articles of incorporation required the assessment to 
be made by the board of directors, and it was held that in such 
case the president and secretary might not do so. As what we 
have said disposes of the case, other questions argued require 
no attention. Affirmed. 
Granger, J., not sitting. 
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SUPREME COURT OF MICHIGAN. 


VANDERVOLGEN 
v8. 


MANCHESTER FIRE ASSUR. CO.* 


The policy on stock in a hardware store covered such goods as are usually 
kept, but in a printed provision forbade the keeping of various coal oils of 
greater inflammability than kerosene in certain limited quantity for light 
and for sale, and to be drawn at a certain distance from artificial light at 
night. Fire resulted from drawing the oil within the prohibited distance. 


Held, That a denial of liability solely on account of the use of coal oil was 
not a waiver of forfeiture on account of the use of kerosene. 


Held, That the permit to keep kerosene under certain conditions did not 
prevent a forfeiture for the drawing of kerosene in a manner not provided. 


B. E. SHetpon and C. A. SHeparp, for Appellant. 
Locxersy & Lockersy and C. C. Jonson, for Appellee. 


Monrecomery, C. J. 

The plaintiff brought an action on a policy of insurance of 
$1,200 “ on his stock of merchandise, consisting mainly of hard- 
ware, cutlery, paints, oils, glass, tinware, agricultural imple- 
ments, tools, plated ware, harnesses, and such other goods as 
are usually kept by a hardware merchant in a village.” The 
policy, in its printed portion, contains the following provi- 
sion :— 


“This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void if (any 
usage or custom of trade or manufacture to the contrary 
notwithstanding) there be kept, used, or alowed on the 
above-described premises benzine, benzole, dynamite, ether, 
fireworks, gasoline, Greek fire, gunpowder exceeding twenty- 
five pounds in quantity, naphtha, nitroglycerine or other 
explosives, phosphorus, or petroleum, or any of its products 
of greater inflammability than kerosene oil of the United 
States standard (which last may be used for lights, and kept 
for sale according to law, but in quantities not exceeding five 
barrels: provided, it be drawn and lamps filled by daylight, 
or at a distance of not less than ten feet from artificial light): 
provided a loss shall occur on the property while such breach 
of condition continues, or such breach of condition is the 
primary or contributory cause.” 


* Decision rendered, March 13, 1900. 
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The plaintiff signed an affidavit stating the cause of the loss 
as follows: “I, Henry Vandervolgen, make the following 
statement as to the origin of the fire of February 16, 1899, by 
which my property was burned, as near as I can recall the cir- 
cumstances; to wit: On the evening of February 16, 1899, at 
about the hour of eight o’clock, I went into the back room of 
my store, with a lighted lamp in my hand, for the purpose of 
drawing oil from a tank kept for that purpose; and as I was in 
the act of drawing oil from said tank, something dropped from 
overhead, striking me on the arm, and knocking the lamp from 
my hand to the floor, breaking the lamp and setting fire to the 
oil from the lamp. I think when the lamp struck the floor and 
broke it was one or two feet from the measure into which the 
oil was running from the tank. I think I was standing, say 
four to six feet, from the tank when the lamp was knocked 
from my hand.” The defendant thereupon wrote, denying lia- 
bility, and, when action was brought, set up as defense the vio- 
lation of this condition. The circuit judge found for the de- 
fendant, and plaintiff brings error. 

It is contended first that there was a waiver of the right to 
rely on this defense by the letter above quoted. It is said that 
the defendant gave no notice that it relied upon a forfeiture by 
the use of kerosene oil; that coal oil alone was referred to. 
The point is too technical. It is perfectly clear that the claim 
of the defendant could not be misapprehended. The meritori- 
ous question is, what construction should be placed on the con- 
tract? Plaintiff contends that the clause in question by its 
terms applies when it is not otherwise provided by agreement 
indorsed on the policy, and that by the written portion of the 
policy it is made to cover oils and such other goods as are 
usually kept in a hardware store, etc., and that this is a pro- 
vision otherwise than in the written clause. There are numer- 
ous cases which support the contention of plaintiff to this ex- 
tent: When the policy provides that it shall be avoided if the 
assured keeps articles of a certain class unless otherwise pro- 
vided, a policy in terms covering such articles, or including 
them by a designation, as “ articles usually kept in a store, 
valid; and in the latter case it may be shown by evidence ali- 
unde that the articles which are designated in the policy as 
extrahazardous are such as are usually kept in a store: Insur- 
ance Co. vs. De Graff, 12 Mich., 124; Fraim vs. Insurance Co. 
(Pa. Sup.); Yoch vs. Insurance Co., 111 Cal., 503. The defend- 
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ants contend, however, that this line of cases does not meet the 
question here involved, for it is said the written portion of the 
policy itself permits the keeping and sale of kerosene, but that 
what is provided against is that kerosene shall be drawn in the 
nighttime within a specified distance from an artificial light; 
that this provision is entirely consistent wth the fact that the 
insurance covers kerosene. This view seems entirely sound, 
and was sanctioned in Gunther vs. Insurance Co. (C. C.). 

The question still remains whether the clause in question 
should be construed to work a forfeiture if the assured do not 
observe the regulations as to drawing oil. The case of Snyder 
vs. Insurance Co. (59 N. J. Law, 544) is cited by plaintiff. The 
policy contained a provision that it should be void if 

“There be kept, used, or allowed on the above-described 
premises naphtha, or petroleum, or any of its products of 
equal or greater inflammability than kerosene oil of legal 
standard (which last may be used for light only, provided the 


oil be drawn and the lamps be trimmed and filled solely by 
daylight).” 


The court, by a somewhat strained construction, held the 


parenthetic clause to be a regulation of the use of kerosene for 
light only, and not to relate to or prohibit other uses of kero- 
sene. The question in this case is different. By the paren- 
thetic clause in this policy the use for lighting purposes or 
keeping for sale is not prohibited, but it is provided that the oil 
be drawn by daylight, or not less than 10 feet from artificial 
light. This language is plain and unambiguous. We cannot 
doubt that it was intended to and should be construed as pro- 
viding a forfeiture for the drawing of kerosene in any other 
manner than that provided. The circuit judge placed this con- 
struction on the contract, and his judgment is affirmed. The 
other justices concurred. 


VoL. XX1X,—41. 





Supreme Court of Tennessee. 


SUPREME COURT OF TENNESSEE. 


HOME INS. Co. 
v8. 


’'CONNALLY.* 


The policy insured, in separate amounts, a house and the furniture for a single 
round sum as premium. It provided that in case of misrepresentation as 
to any material fact regarding the insurance, either before or after the 
loss, the entire policy should be void. It was agreed that there was 
fraud in the proofs of loss as to the furniture. 


Held, That in case of admitted fraud the contract should, in equity, be 
treated as entire, and the whole policy was avoided. 


W. D. Covineton, for Appellant. 


Sroxes & Sroxes, for Appellee. 
Bearp, J 


This suit grows out of the issuance by the complainant to the 
defendant of a policy of insurance which undertook, for a 
round sum or entire premium, to indemnify the defendant 
against loss by fire—First, of her dwelling house, valued at 
$500; and, second, of its contents, consisting of household and 
kitchen furniture, valued at $400. While the policy was in 
force a fire occurred, destroying the building and all it con- 
tained. In due time the assured made out her proofs of loss, 
and having made affidavit to their correctness, submitted 
them to the complainant, and demanded payment, which was 
refused upon the ground that the defendant was seeking to per- 
petrate a fraud upon the insurer, by claiming for a much larger 
amount of personal property than was destroyed. Meeting 
with this refusal, the assured instituted a common-law action 
to recover on the policy the value of the loss which she alleged 
had been sustained by her. Thereupon the complainant filed 
this bill, charging fraud on the part of the assured, and asking 
that the Chancery Court call in and cancel the policy. The de- 
fendant answered the bill, denying all fraud, and with her 
answer filed a cross bill setting up her policy, averring the 
total loss of real and personal property to the face value of 
the policy, that proper proofs of loss had been made, and pray- 
ing a decree against the company. After answer to this cross 


* Decision rendered, Feb. 3, 1900. 
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bill, the cause was tried by the chancellor on an agreed state- 
ment of facts, which contained, along with other stipulations, 
which need nut be mentioned, the following: ‘“ That the state- 
ments in the proofs of loss, and other papers made under oath 
by defendant with respect to the personal property insured, 
were fraudulently and falsely made, with the actual intent to 
deceive complainant.” The policy upon which, in the face of 
her admission of a purpose to defraud the insurer, the cross 
complainant seeks to recover in a court of conscience, contains 
the following unambiguous clause: 

“This entire policy shall be void if the insured has con- 
cealed or misrepresented in writing or otherwise any ma- 
terial fact or circumstance concerning the insurance or the 
subject thereof, whether before or after the loss.” 

The cross complainant, through counsel, concedes that under 
this condition her effort at fraud, accompanied by false swear- 
ing with regard to the personal property, precludes a recovery 
for its loss, but insists that, as she dealt honestly with the com- 
pany so far as the building was concerned, she is entitled to a 
decree for its value. This contention is made upon the theory 
that the policy in question is a severable or divisible contract, 
and covering, as it does, two items of property with distinct 
valuations, it is to be treated as if two separate policies had 
been issued,—one insuring the building, and the other its con- 
tents, each containing the clause or conditions set out above. 
From this it is argued that fraud, such as is here admitted, as 
to one of these policies, would not prevent a recovery for an 
honest loss on the other. While the earlier cases were pos- 
sibly harmonious in holding that a policy covering a number 
of pieces of property for one entire premium was indivisible, 
yet it may be granted that the tendency of the more recent 
authorities is to treat such a contract separable or divisible so 
far as the separate subjects insured are concerned. This view 
has been accepted as one more consistent with the intention 
of the parties, or less likely to produce inequitable results to 
the insured, by affording the courts an opportunity to avoid 
forfeitures for innocent mistakes often made by the assured. 
The case of Speagle vs. Insurance Co. (97 Ky., 646) serves as an 
illustration of a class to which this principle of construction 
has been applied. There several houses were insured in the 
same policy for a common premium, but with separate valua- 
tions. The policy contained the usual clause, avoiding the in- 
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surance should the property become vacant. When destroyed 
by fire some of these houses were vacant, and others were not. 
In a suit on the policy the court held the contract was so far 
severable that the insured could recover for those not vacant, 
but not for those vacant. In line with this are Insurance Co. 
vs. McKinley, 14 Tex. Civ. App., 7; Insurance Co. vs. Saindon, 
53 Kan., 623; Insurance Co. vs. Tilley, 88 Va., 1024; Quarrier 
vs. Insurance Co., 6 Cush., 342; Insurance Co. vs. Walsh, 54 
Ill., 164. But it does not follow that, because such a policy is 
severable, it is to be taken as if separate and distinct policies, 
covering each a separate piece of property, were issued at the 
seme time. While it is an apportionable contract, yet that it is 
not two distinct and separate contracts is certain, not only from 
the fact that the premium paid is entire, but also from this con- 
sideration, that separate suits could not be maintained where 
all the property insured had been destroyed by one and the same 
fire. In such an event a recovery for the loss on one of the sub- 
jects of insurance there can be no doubt would bar a recovery 
in an independent suit for the loss of another subject of the 
same insurance, upon the principle that a plaintiff cannot split 
a single cause of action into parts: Insurance Co. vs. Daven- 
port, 37 Mich., 609. In none of the cases where the severa- 
bility of such a contract is maintained does it appear that fraud 
was perpetrated or attempted, as in the present case. In Cole- 
man vs. Insurance Co. (49 Ohio St., 310) it is the clear implica- 
tion from the opinion of the court that, while divisible, fraud 
or misrepresentation in the inception as to one piece of prop- 
erty would avoid the whole contract. The same implication is 
found in Insurance Co. vs. Lawrence, 4 Mete. (Ky.) 9, and 
Schuster vs. Insurance Co., 102 N. Y., 260. But the direct 
question was considered and determined in Moore vs. Insur- 
ance Co., 28 Grat., 508, 26 Am. Rep., 373. There a policy in- 
sured $2,000 on buildings, $1,000 on machinery, etc., and $2,000 
on stock, and contained a clause providing that all fraud or 
false swearing to the property so covered, on the part of the 
assured, should forfeit all claim under the policy. A loss hav- 
ing occurred, the assured in his proofs of loss made a false and 
fraudulent statement as to the stock of grain, but not as to the 
other subjects of insurance; and the court denied him a recoy- 
ery as to any part of the loss. In any contract of insurance the 
moral risk is an important element. At the inception, as well 
as in making up his statement after loss has occurred, the in- 
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surer is bound to repose great confidence in the assured. At 
both periods in its history the law imposes, and in such policies 
as the present the terms of the contract require, under the 
penalty of forfeiture of the entire interest, the utmost good 
faith. Where the assured is driven to the confession that an 
effort has been made by fraudulent artifices and false swearing 
to cheat the insurer as to one of the subjects, why may it not 
be reasonably supposed that fraud has perverted the whole? 
As is said by the Virginia Supreme Court, in the case last re- 
ferred to: ‘He may be so guilty, and the insurer have no 
means of proving such guilt. He may himself have been the 
author of the burning of which he complains, as he may have 
obtained the insurance for the very purpose of obtaining 
money by committing fraud and perjury in regard to one or 
more of the subjects insured. He was capable of either of 
these crimes, as he was capable of the crime which was proved 
upon him.” But beyond this, to permit the cross complainant, 
coming, as she does, with a confession of fraud and false swear- 
ing, to recover, would be in disregard of that fundamental 
maxim of equity that * he that doth inequity shall not have 
equity.” It is true this maxim has its proper limitation. 
It does not extend to any misconduct, however gross, 
which is unconnected with the matter of litigation, and 
with which the opposite party has no concern; but it does 
control the administration of equitable remedies where the 
misconduct is in regard to, or at all events connected with, the 
subject of controversy, so that it has in some measure affected 
the equitable relation of the parties arising out of the same 
transaction: 1 Pom., Eq. Jur., § 399. We can conceive of no 
case that affords better scope for the application of this rule 
than the present. It is proper to say that the cases of Hobbs 
vs. Insurance Co. (1 Sneed, 444) and Insurance Co. vs. Scales 
(101 Tenn., 629) give no support to the present contention of the 
cross complainant. It follows that the decree cf the Court of 
Chancery Appeals dismissing the cross bill and making per- 
petual the injunction, as prayed for in the original bill, is 
uffirmed. 


5 wiaB3I> Ach Dr ee ESTA NGS DD LBA IOT LG YIM TAS IL Ra MTT 





Supreme Court of Ohio. 


SUPREME COURT OF OHIO. 


UNION CENTRAL LIFE INS. CO. 
v8. 


HOOK. * 


In an action to recover on a written contract for life insurance, and upon an 
alleged subsequent verbal modification of the same, statements and rep- 
resentations made by the agent who solicited the policy, prior to and con- 
temporaneous with the issue of the policy, are inadmissible to vary, in 
any respect, the terms of the written policy. In the absence of proof of 
fraud or mistake, such statements and representations are merged in the 
written contract. 


Where a life insurance policy has been accepted by the insured, and the pol- 
icy has been in the possession of the insured for nine years, and he has 
paid nine annual premiums thereon, he will be conclusively presumed to 
have knowledge of all the stipulations and provisions of the policy. 


When such policy provided that the contract of insurance is completely set 
forth in the policy and application, and that none of its terms can be 
modified, except by an agreement in writing signed by the president, 
vice-president, or secretary, and also that no agent has authority, to ex- 
tend or postpone the time of payment of any premium or note, the insured 
cannot recover on a verbal modification ef the terms of the policy, made 
by an agent of the insurance company. extending the policy one year and 
waiving the payment of an annual premium, in the absence of such 
knowledge and acts by the insurance company as would estop it from 
alleging in defense the provisions of the policy. 


Cooper & Moorr, Maxwett & Ramsey, and Rosert Ramsey, for 
Plaintiff in Error. 

CritcHFiELp & Devin, W. L. McExroy, and J. B. Waicur, for De- 
Fendant in Error. 

Davis, J. 

The parties to this action entered into a written contract for 
insurance upon the life of the defendant in error. This con- 
tract, or policy, was delivered to the insured, and was in his 
possession for nine years, at the end of which time the insured 
borrowed of the insurer the equivalent of two annual pre- 
miums, and gave therefor what is termed a collateral loan 
note, and deposited the policy with the insurance company as 
collateral security upon such loan. Thereafter, and until the 
trial of this action in the Court of Common Pleas, the policy 
was in the possession of the insurance company. On the trial 
in the Court of Common Pleas the counsel for the plaintiff, be- 
fore the first witness was called, stated that a demand had 
been made on the defendant for this life insurance policy. 


* Decision rendered, March 20,1900. Syllabus by the Court. 
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which had been disregarded by the defendant. The counsel 
for the insurance company denied this statement. The plain- 
tiff had requested a copy of all instruments of writing “in the 
possession or control of defendant which it intends to offer in 
evidence at the trial of this cause.” The defendant disclaimed 
any intention of offering the policy in evidence, apparently on 
the theory that it was incumbent on the plaintiff to do so, but 
then and there produced and made a tender of the papers to be 
used on the trial, including the policy issued to the plaintiff. 
This was a compliance with the request which was made of the 
defendant, and affords no excuse to the plaintiff for not intro- 
ducing the written coniract between the parties. The plaintiff 
did not then, nor at any time, offer the policy in evidence. At 
the close of the trial it was offered in evidence by the defend- 
ant, and was read to the jury. 

The policy does not provide for payment at any definite time, 
but is payable at the death of the assured, or at any time when 
the premiums paid on said policy, together with the equitable 
proportion of the company’s surplus contributed by and be- 
longing thereto, losses and expenses being deducted, shall 
equal the amount insured, with certain provisos. The plaintiff 
sought to maintain the issues on his part by testimony entirely 
outside of the written contract of insurance, chiefly the testi- 
mony of himself and his wife, of statements made prior to the 
issue of the policy by the agent who solicited the insurance, 
and as to the alleged subsequent verbal agreement. At every 
step the defendant’s counsel objected and excepted to the ad- 
mission of this parol proof of the terms of the contract, because 
the policy itself was in court and at the command of the plain- 
tiff; and finally, having themselves put the policy in evidence, 
they asked the court to rule out all parol testimony, in what- 
ever form, relating to the contract of insurance. The court 
refused to exclude the evidence, and the defendant excepted. 
The plaintiff, having based his cause of action on the written 
policy and the alleged modification of it, could not prevail in 
his action without putting the policy in evidence. Much less 
could he contradict its express terms by parol testimony, as he 
did do. Assuming that the statements of the soliciting agent 
in regard to the time when the policy would mature were made 
as claimed, they were merged in the written contract, which 
was afterwards accepted and held by the insured for nine years 
without objection, and, if they were any more than mere opin- 
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ions, they were palpably variant from the terms of the subse- 
quent writing. It was, therefore, clearly incompetent to 
qualify the written contract in that way, so as to make it pay- 
able definitely at the end of ten years: 2 Jones, Ev., § 437. 

At the time this contract was made a verbal contract of in- 
surance was valid in this State. but it never was the adjudged 
law that when a written contract of insurance had been made 
and was in existence another and different parol version of the 
same contract could be made the ground of action and recov- 
ery; and yet that seems to be just what was attempted here. 
although the plaintiff had expressly based his cause of action 
on the written policy and a subsequent verbal modification of 
it. It was not to support the verbal agreement subsequent to 
the policy that the conversations of the soliciting agent were 
offered. This testimony was apparently intended to vary the 
terms of the written policy as to the time of payment, or, what- 
ever was the pretext or intention, that was the effect of it. 
Therefore, all of that testimony was inadmissible. It was pre- 
judicial because it tended to persuade the jury that there had 
actually been a subsequent agreement, as claimed, to extend 
the time of payment from 10 years to 11 years, although no 
definite time of maturity is named in the policy, or in the col- 
lateral loan note given by the plaintiff at the time of the 
alleged subsequent verbal agreement. 

The policy, as already mentioned, was accepted by the in- 
sured, and he paid the premiums on it for nine years, retaining 
possession of the document during the whole time, and until he 
surrendered it as collateral security upon his loan. Under such 
circumstances, the presumption is conclusive, in the absence of 
fraud and mistake, that he knew the contents of the instru. 
ment: 1 Jones, Ev., § 22. And he is conclusively bound by 
the terms of the policy, whether he has read it or not: Allen 
vs. Insurance Co., 123 N. Y., 6; Walsh vs. Insurance Co., 73 N. 
Y.,5; Insurance Co. vs. Buffum, 115 Mass., 3438. 

The policy contained the following stipulation: “ This 
policy is issued and accepted upon the express conditions and 
agreements contained upon the back hereof, which are made 
part hereof, and which are to be used and referred to in order 
to explain the rights and obligations of the parties hereto in all 
cases not herein specially provided for, and which explain the 
rights and obligations of the parties hereto as fully as if they 
were recited at length over the signatures hereto affixed.” The 
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following are among the conditions and agreements referred 
to in the clause just quoted: “Third. That the premiums 
shall be paid, on or before the days upon which they become 
due, at the office of said company in the city of Cincinnati, or to 
the duly-authorized agent of the company holding a receipt 
therefor, and producing same, signed by the president, vice- 
president, or secretary, and that all notes given the company as 
a lien upon this policy, or in settlement for premiums, or part 
premiums, shall be paid at maturity, no agent having authority 
to extend or postpone the time of payment of any premium or 
note.” “Tenth. That upon the violation of the foregoing con- 
ditions, or any of them, this policy shall be null and void, and 
all payments made thereon, and also all accrued surplus or 
profits, shall be forfeited to said company. Eleventh. That 
the contract of insurance between the parties hereto is com- 
pletely set forth in this policy, and the application therefor, 
and none of its terms can be modified, nor any forfeiture under 
it waived, except by an agreement in writing signed by the 
president, vice-president, or secretary, whose authority for this 
purpose shall not be delegated.” 

From these provisions it is apparent that it was stipulated 
between the parties (1) that premiums shall be paid on or be- 
fore the day on which they become due; (2) that all notes given 
the company as a lien upon the policy, or in settlement for pre- 
miums, shall be paid at maturity; (8) that no agent has author- 
ity to extend or postpone the time of payment of any premium 
or note; (4) that upon the violation of the foregoing conditions, 
or any of them, the policy shall be null and void, and all pay- 
ments made thereon, and also all accrued surplus or profits, 
shall be forfeited to said company; (5) that the contract of in- 
surance between the parties is completely set forth in this 
policy, and the application therefor; (6) that none of its terms 
can be modified, nor any forfeiture under it waived, except by 
an agreement in writing; (7) that such an agreement shall be 
signed by the president, vice-president, or secretary, whose 
authority for this purpose shall not be delegated. 

These stipulations excluded the possibility of an existence of 
a binding verbal contract, such as is alleged by the plaintiff. 
By his expressed agreement, he has made it impossible to 
modify the terms of the policy by a verbal agreement, or by a 
writing, unless it should be signed by the president, vice presi- 
dent, or secretary of the company: Insurance Co. vs. McMil- 
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len, 24 Ohio St., 80. We do not decide that there might not be 
an estoppel by conduct, notwithstanding such an agreement. 
But that case does not arise here. The loan of the amount of 
the two annual premiums, the acceptance of the loan note and 
the policy as collateral security therefor, and the giving of the 
receipts for the premiums, with the condition that “ this pay- 
ment, * * * if made by note, the nonpayment of the note 
at maturity will void the policy,” does not make such 2 case. 
It might be otherwise if the policy were, as alleged by the 
plaintiff, payable in 10 vears; but it is not so payable, and, for 
anything that appears, it may not have become payable in 15 
years. So that acceptance of the premiums for the tenth and 
eleventh vears affords no presumption of an agreement to ex- 
tend the payment from 10 to 11 years, because that transaction 
was entirely consistent with the terms of the policy. 

All of the parol testimony, therefore, relating to this alleged 
verbal agreement, was incompetent; and for the same reasons 
the charge of the court was erroneous, in so far as it related to 
the authority of an agent of the insurance company, whether it 
be construed as referring to the agent who solicited the policy 
or the agent who made the alleged verbal modification; and 
also the instruction that a verbal agreement by which the 
policy was to become due and payable at the time of the pay- 
ment of the last yearly payment as extended, being made by a 
mere agent of the company, was binding on the company. 
Upon the competent evidence in this case the judgment ought 
to have been for the defendant. It follows that the judgment 
of the Cireuit Court and the judgment of the Court of Common 
Pleas must be reversed. 

Minshall, J., dissents from the last proposition of the sylla- 
bus and from the reversal of the judgment. 
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COURT OF APPEALS OF KENTUCKY. 


EQUITABLE LIFE ASSUR. SOC. 
v8. 


SPILLMAN.* 


The insured is not entitled to a paid-up policy where he ceases to pay before 
the expiration of the tontine period, it being provided in the policy that 
previous to the completion of the tontine period the policy can have no 
surrender value in cash or a paid-up policy; and this is true, though a 
writing delivered with the policy stipulates that the amount of the policy 
‘““may be reduced at any time, at the desire of the insured, to any less 
amount, or an amount equal to the sum of the premiums paid in on said 
policy, the premiums, after the reduction, being reduced in the same pro- 
portion as the amount assured is reduced,” as that stipulation has no 
reference to a paid-up policy. 


Harris & Barr, for Appellant. 
Uie J. Howarp, for Appellee. 
Paynter, J. 

The policy which appellant issued to appellee on his life was 
under the “ tontine savings fund plan,” the tontine period of 
which was to be completed on November 15, 1896. The policy 
is dated November 15, 1881, and by which, in consideration of 
an annual premium, appellant agrees to insure appellee’s life 
for a period of 15 years, and at the expiration of that period, if 
the policy shall not have sooner terminated by lapse or death, 
he is given four options, not necessary to mention. The an- 
nual premium was $197.90, which was to be continued for 15 
years, but the insured only paid it for the years of 1881, 1882, 
1883, 1884, and 1885. After the expiration of the tontine 
period, this action was instituted by appellee against appellant, 
by which he seeks to compel it to issue to him a paid-up policy 
for an amount equal to the sum of the premiums paid. it being 
$989.50. It was expressly agreed between appellant and ap- 
pellee that, in consideration of the issuance of the policy upon 
the tontine savings fund plan, all rights to a paid-up policy, un- 
der the provisions of chapter 347, Laws N. Y. (1879), were 
waived. It is also provided “that previous to the completion 
of its tontine dividend period this policy can have no surrender 
value in cash or a paid-up policy.” The language used in the 
policy expressly excludes the idea that a paid-up policy was to 
~*Desision rendered, May 8, 1900. From Southwestern Reporter. ~*~*~*~S~*S 


Ng Liste eins Saget Sep SAR REPUTE 


aerate lie a AR Sgt 


= 


ome 





Aaagahipnn pe 


pc attic lhe ree td anh nae: Eee Reno 


652 Court of Appeals of Kentucky. [July, 


be issued to the insured. The appellant also executed, in con- 
nection with the delivery of the policy, a writing as follows; to 
wit :— 

“It is hereby agreed and declared that the amount assured 
under policy No. 237,393, on the life of R. T. Spillman, may 
be reduced at any time, at the desire of said Spillman, to any 
less amount, or to an amount equal to the sum of the pre- 
miums paid in on said policy, the premiums after the reduc- 
tion being reduced in the same proportion as the amount as- 
sured is reduced; the fractional part of the policy given up 
being subject to the same rules of value on surrender as if 
written on a separate policy of the same kind (tontine sav- 
ings fund). Further, that number and date of policy shall 
remain unchanged.” 

It is claimed that this writing gives appellee the right to a 
paid-up policy for the sum of the annual premiums which he 
paid. This writing has no reference to a paid-up policy. There 
is not a word or sentence in it which indicates that it has refer- 
ence to a paid-up policy. It gives the assured the right to have 
the amount of his policy reduced, at any time he might desire 
it, to any amount less than the policy, or to an ainount equal to 
the sum of the premiums paid on it; the premiums, after the 
reduction of the policy, being reduced in the same proportion as 
the amount of the policy. The language does not seem to limit 
the amount of the reduction to which appellee was entitled. 
except it be to an amount equal to the sum of the premiums 
paid on the policy. When reduced it was not to be a paid-up 
policy, for annual premiums were thereafter to be paid, but in 
a reduced amount. The judgment is reversed, with directions 
to dismiss the petition. 





Reed vs. Union Central Life Ins. Co. 


SUPREME COURT OF UTAH. 


REED 
v8. 


UNION CENT. LIFE INS. CO. oF CINCINNATI.* 


An insurance company, under contract to pay plaintiff, as its agent, certain 
commissions on premiums paid and received by it, on insurance written 
by him, after the issuance of a policy, and accepting a portion of the first 
annual premium, and having in its possession nondue paper for the bal- 
ance of such premium, may not, for a consideration and by the surrender 
of such notes, purchase the surrender of such policy so as to defeat plain- 
tiff’s right to commission, without proof of fraud in procuring the issu- 
ance of the policy or an express waiver by plaintiff. 


Defendant, having accepted the application for insurance obtained by plain- 
tiff, and having issued a policy thereon, and taken notes for the premium, 
was bound to collect such notes when due, and pay plaintiff therefrom 
the amount of his commission ; and this obligation could not be avoided 
by a claim that the risk was undesirable, or that the assured had been 
previously refused by another company. 


The defendant company having placed beyond its power the right to collect 
certain premium notes in which plaintiff had an interest, as for his com- 
mission, is now estopped from denying liability for commission earned 
upon the ground that the maker of the notes was insolvent and the notes 
uncollectible. 


A principal who agrees that his agent shall receive a percentage of money or 
commissions to be paid upon a contract secured through such agent, for 
the benefit of both, cannot dispose of his own right to receive the fund, 
and thus deprive the agent of the reward for his services. ~ 


A waiver is an intentional relinquishment of a known right, and there must 
be both knowledge of the right and an intention to relinquish it. 


In an action on a contract, a defense in mitigation of damages cannot be shown 
under a simple denial; it must be specially pleaded. 


Statement of facts by Miner, J. 
On December 31, 1896, plaintiff became agent of the defend- 
ant corporation under a written contract, which provides, 
among other things :— 


“That the said party of the first part (a corporation) does 
hereby appoint the said party of the second part agent of the 
said party of the first part, for the purpose of canvassing for 
applications for insurance on the lives of persons who shall 
be satisfactory to the said company, and for the purpose of 
collecting and paying over premiums on such insurance, 
when effected; * * * and that he will be governed in 
the business of his agency by the rules and instructions of 
said company, and such instructions as he may receive from 
said company from time to time. * * * That the com- 
pensation for said services is to be a commission upon the pre- 

* Decision rendered, April 9, 1900. Syllabus by the Court. 
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miums which shall be paid in cash to, and received by, the 
said company on all policies of insurance effected with the 
said company by or through the procurement of the said 
agent, which commission shall be as follows: * * *.” 
The contract provided for a commission to the agent on poli- 
cies like that of Mr. Beck of 50 per cent on the first year’s pre- 
mium, and 5 per cent on the premiums for subsequent years 
during the continuance of the contract, which was for five 
years. It also provides that the plaintiff should not make, 
alter, or discharge any contract or waive forfeitures, and also 
provides for the collection of notes. Under this contract, 
plaintiff, on August 2, 1897, procured and submitted to the de- 
fendant corporation an application from John Beck for insur- 
ance upon his life in the sum of $100,000. After receiving the 
application, and before its acceptance, the defendant company 
had knowledge that Beck had been declined as a risk by an- 
other life insurance company, and required several examina- 
tions by its local physicians of his urine for traces of kidney 
disease, and also investigated his financial condition. Defendant 
company thereafter accepted the risk, and issued and delivered 
to Beck its policy for $100,000 on his life, and also gave Beck 
its receipt for $5,702, that being the entire amount of the pre 
mium for the year. The first year’s premium was paid by 
three promissory notes given by John Beck, as follows: $2,000 
due September 19, 1897; $2,000 due November 19, 1897; $1,702 
due January 19, 1898. The $2,000 note, due September 19, 
1897, was paid at maturity, and plaintiff received $1,000 com- 
mission thereof, and forwarded the balance to the company. 
About November 4, 1897, one Charles St. Morris, an agent of a 
rival insurance company, wrote and telegraphed the defendant 
company concerning Beck’s poor financial condition, and en 
deavored to secure a cancellation of the policy on his life, on 
the ground of fraud in the application; and the defendant, 
after several communications had passed between them, there- 
after requested him to consult the plaintiff in regard to the 
cancellation cf the policy. He did so, and plaintiff, apparently 
annoyed at outside interference, declined to act without direct 
instructions of the company. Plaintiff wrote to defendant on 
November 8, 1897, that, he was of the opinion that they had 
made a mistake in listening to the assertions of rival agents, 
and unless they had information outside of St. Morris, or if 
there were facts that he knew nothing about, or if there was 
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any good reason for canceling the policy, he would make every 
effort in that direction; that St. Morris had made threats to 
cancel all of Beck’s insurance unless he was paid a premium on 
the Sun Life Insurance policy; and that St. Morris was using 
improper means to gain an advantage over him for the benefit 
of himself or his company. He also complained that St. Mor- 
ris was appointed over his head to cancel the policy, and that 
it appeared to him that the defendant company was working 
against his interests. Plaintiff also requested that a special 
agent be sent to investigate the Beck insurance. Upon such 
request the defendant company sent its agent, Mr. Waters, to 
investigate the matter, and see whether the risk was desirable, 
with authority in said agent to negotiate for the surrender of 
the policy, if, upon investigation, he thought best to do so. 
Upon his arrival plaintiff advised Waters that he did not be- 
lieve the risk was undesirable, but if, upon full investigation, 
he found any fraud connected with the policy, which he knew 
nothing of, he would be willing to cancel the policy, and would 
assist in its cancellation. Thereafter, on November 11th, 
Waters, accompanied by the plaintiff, called upon Mr. Beck, 
and Waters stated to him, in plaintiff's presence, that he was 
advised that Beck was suffering from Bright’s disease, and 
that inasmuch as his risk had been declined by another insur- 
ance company, on account of kidney trouble, and the fact was 
suppressed in the application, his company desired another ex- 
amination. The reply was, in substance, that if examinations 
had to be made every month he would drop the whole thing; 
that he did not want the insurance in the first place. On No- 
vember 12th, Waters and plaintiff called upon Beck, and 
Waters then and there negotiated with Beck to pay Beck $500 
and surrender to him the unpaid premium notes, in considera- 
tion that Beck should surrender to the company the policy for 
the $100,000 insurance on his life. This was agreed to by the 
company’s agent and Beck, and Beck receipted the policy in 
full, and it was canceled in consideration of such payment and 
surrender of the notes. The plaintiff took no active part in 
these negotiations, but offered no objection to the surrender of 
the policy and notes. He testified that he did not know that he 
had any right to his commission on the unpaid notes until he 
consulted an attorney prior to the bringing of this action, and 
that the question of commission in such cases had never arisen 
before, and that he never waived his right to such commission, 
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and that nothing was said to him about it; that he felt that he 
was entitled to the commission, but said nothing about it, be- 
cause Waters told him as he went away that it was hard on 
him, and that he would take the matter up with the company, 
and see what he could get them to do. After this the company 
wrote that they would not charge the plaintiff the $100 previ- 
ously advanced to him, and would give him $100 extra, and 10 
per cent additional commission on all business. Thereafter he 
charged 60 per cent commission instead of 50 per cent, and so 
reported to the company. Mr. Waters testified, among other 
things, that he obtained the surrender of the Beck policy be- 
cause he was convinced, upon investigation, that the risk was 
undesirable; that Beck was in financial difficulties, which in- 
volved a moral hazard, which the company did not care to 
assume. The defendant company wrote to plaintiff telling him 
that they did not attach any blame to him or the medical ex- 
aminers in the Beck matter, and that they had done their full 
duty; that they understood agents of other companies con- 
sidered Beck a good risk, and that competent physicians had 
passed upon him as such. On September 13, 1898, plaintiff 
resigned as agent of the defendant company, demanded his 
commissions on the Beck notes, and brought this action to re- 
cover the balance claimed of $1,651. The jury, under instrue- 
tions of the court, found in favor of the plaintiff, and the de- 
fendant appeals, assigning error in the admission of testimony, 
and in the charge to the jury and rulings of the court. 


Bennett, Harkness, Howat, Surnertanp & Van Cort, for Appellant. 
Dey & Street, for Respondent. 


After stating the facts Mier, J., delivered the opinion of the court. 
The first question for consideration is whether or not, after 
the plaintiff had obtained the application for insurance from 
Mr. Beck, and the defendant had accepted said application, and 
issued the policy to Beck, receiving his notes in payment of the 
first vear’s premium, and receiving payment of one note, the 
defendant, before the maturity of any of the remaining notes, 
could, by contract with Beck, purchase the surrender of the 
policy for a consideration of $300 cash, and the surrender of 
the two unmatured notes, without proof of fraud, or without 
an express waiver by the plaintiff, and thus deprive plaintiff of 
the commissions on the remainder of the premiums, under the 
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contract providing that commissions should be paid upon the 
premiums which should be paid in cash and received by the de- 
fendant. The facts show that plaintiff had performed his part 
of the contract, and obtained an application for insurance that 
was Satisfactory to the defendant; that, after full examination, 
defendant accepted Beck’s application, and delivered a policy 
to him, and gave its receipt in full payment of the first year’s 
premium. Having accepted the Beck notes, a legal obligation, 
as between the defendant and the plaintiff, rested upon the de- 
fendant to collect the notes when they became due, and out of 
the proceeds thereof pay the agreed commission. This obliga- 
tion cannot be avoided, under the contract, by the claim that 
the company afterwards learned that the risk was undesirable, 
or that it understood that Beck had been refused insurance in 
another company. It might forfeit the policy for fraud in pro- 
curing it, for misstatements in the application, or for nonpay- 
ment of the notes, but this course was not attempted. On the 
contrary, the Company recognized the binding force and legal- 
ity of the policy by paying $500 in cash, and surrendering the 
notes not yet due, in order to purchase Beck’s rights therein, 
and relieve itself from liability. The company could not thus 
relieve itself from such liability to the plaintiff for the commis- 
sion earned by voluntarily placing beyond its power the right 
to collect the cash on the unmatured notes, because it had pur- 
chased the policy, and in part consideration thereof had sur- 
rendered the notes out of which the commissions should have 
been paid. The notes were not due. Having sold them to 
Beck, it is estopped from denying liability on the contract sim- 
ply because it refused to collect the cash on the notes, as it 
should have done, or should have attempted to do, unless ex- 
cused from that duty by the plaintiff. By receiving back the 
policy, the defendant may have received a full equivalent for 
the notes. The contract does not provide that the defendant, 
after having accepted the risk, shall have the right to buy a 
surrender of the policy, and thereby relieve itself from its duty 
to collect the notes in payment of the premiums. A principal 
who agrees that his agent shall receive a percentage of money 
or commissions to be paid upon a contract secured through 
such agent for the benefit of both cannot dispose of his own 
right to receive the fund, and thus deprive the agent of the re- 
ward for his services. Otherwise, the principal might receive 


a full equivalent for the original fruits of the agent’s labor, and 
VoL. XXIX.—42. 
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yet not pay hima dollar. The principal cannot do this without 
the agent’s express consent, and in this case the evidence does 
not show that consent was given. The plaintiff was simply 
present when the agreement to purchase the surrender of the 
policy and notes was made for the consideration specified. 
The agent had no power to oppose the purchase or surrender, 
nor was his assent thereto required. Under the contract, he 
was required to perform such other services as the company de- 
sired him to perform. So far as appears, he may have gone 
with Waters as required by the contract. He was willing the 
company should do as it pleased, although he had previously 
discouraged it from taking up the policy, and there was noth- 
ing in his subsequent acts to justify a release of his rights, of 
the nature of which, under the contract and the terms of the 
policy, he was ignorant: Hix vs. Light Co. (Sup.), 41 N. Y. 
Supp., 680; Bish., Cont., § 690; Wolf vs. Marsh, 54 Cal., 228. 

It is also insisted that the plaintiff waived his right to the 
commission, 2nd therefore is not entitled to recover; that he is 
estopped by his conduct to insist upon his legal rights; and 
that the court erred in giving its instructions on these subjects 
to the jury. By the contract it is provided that the plaintiff 
shall not make, alter, or discharge any contract, or waive for- 
feitures. Under the contract, Beck and the company could 
deal with the policy as they pleased, without the consent of the 
plaintiff. The plaintiff, under the contract, had no right to in- 
terfere in such dealings, and had no power to prevent the com- 
pany from giving or bargaining away the results of his labor, 
but in doing so the company acted at its peril. Had the plain- 
tiff objected to the purchase of the policy, it would not have 
availed him. Plaintiff states that he stated to defendant's 
agent, Waters, that he objected to taking up the policy unless 
fraud was shown. In this he is disputed by the company’s 
agent. The jury found the facts against the company. 

On the question of waiver, the court instructed the jury that 
if the plaintiff waived his right under the contract he could not 
recover, and that such waiver was an affirmative defense, and 
the burden of showing it was on the defendant. The court 
further instructed the jury as follows: ‘ You are further in- 
structed that waiver is the intentional relinquishment of a 
known right. In general, no man can be bound by a waiver 
of his rights, unless it is made with full knowledge of the 
rights which he intended to waive. So, in this case, if you 
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believe, from the evidence, that the plaintiff was ignorant of 
the fact that under his contract he was entitled to commissions 
on the balance of the first year’s premiums, provided the de- 
fendant purchased the surrender of the Beck policy, then he 
cannot be found to have waived or relinquished his right to the 
commission. The fact that the plaintiff deemed the commis- 
sion lost to him because of the act of the company in purchas- 
ing the surrender of the Beck policy does not constitute a 
waiver or relinquishment of his right to the commission, unless 
you find that at the time or times he so expressed himself to 
the defendant or its agents he knew he had a right to insist 
upon payment of the commission, even though the company, 
for reasons of its own, bought the surrender of the Beck policy, 
and with such knowledge plaintiff, then intentionally relin- 
quished the right to the commission. You are instructed that 
the defendant had no right to wantonly or arbitrarily purchase 
the surrender of said policy, and to surrender to said Beck his 
notes; but if the defendant company, after the issuance of the 
said policy to said Beck, believed it to be to its best interests to 
purchase from Beck the surrender of said policy, by surrender- 
ing to said Beck said notes, then the defendant had the right to 
purchase the surrender of the said policy by the payment of 
$500, and returning to said Beck his notes; and if you believe, 
from a preponderance of the evidence, the plaintiff was fully 
informed and cognizant of all the facts and circumstances at- 
tending the transaction between defendant and Beck, and that 
he, by his acts, declarations, or conduct, intentionally waived 
to the defendant his rights to receive commissions on the 
amount of said notes surrendered, and also that the plaintiff 
had full knowledge of his rights in this respect, then the plain- 
tiff cannot recover, and your verdict should be for the defend- 
ant.” The question of the plaintiff’s knowledge or ignorance 
in the matter is involved. If the plaintiff was ignorant of the 
fact that he was entitled to his commission at the time and 
after the defendant purchased the surrender of the policy, and 
did not intentionally waive his right therein after full knowl- 
edge, he was entitled to recover. This is so because a waiver 
is an intentional relinquishment of a known right. and there 
must be both knowledge of the existence of the right and an 
intention to relinquish it. The waiver, if any, was a question 
of intent on the part of the plaintiff. Knowledge of the rights 
he had, and an intention to waive such right, should be made 
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plainly to appear before a court or jury would, in such a case 
as this, be justified in declaring it. 

It is said that the plaintiff was bound to know the law, and 
that he must have known the facts. So far as the written con- 
tract alone was concerned, if not ambiguous or contradictory, 
this may be true. But when we consider the long course of 
dealing between the company and Beck, the company and St. 
Morris, and the company and Waters, concerning which plain- 
tiff was largely uninformed; the company’s deaiings with 
plaintiff in reference to the Beck policy; and the ambiguous 
character of the contract,—it cannot be said that the plaintiff 
had full knowledge of all the facts, or of his rights, that would 
follow such a complicated state of facts. Indeed, the distin- 
guished counsel representing the respective parties to the 
action, after a careful and critical review of the law and the 
evidence, do not agree as to what the facts are, what rights the 
contract bestows, or what the rights of the plaintiff are under 
the contract and evidence as it is presented to the court. In 
Bennecke vs. Insurance Co. (105 U. S., 355) it is said: “A 
waiver of a stipulation in an agreement must, to be effectual, 
not only be made intentionally, but with knowledge of the cir- 
cumstances. This is the rule when there is a direct and pre- 
cise agreement to waive the stipulation. <A fortiori is this the 
rule when there is no agreement, either verbal or in writing, to 
waive the stipulation, but where it is sought to deduce a waiver 
from the conduct of the party;” Garesche vs. Investment Co. 
(Mo. Sup.); Montague’s Adm’r vs. Massey, 76 Va., 314; Shaw 
vs. Spencer, 100 Mass., 382; Hoxie vs. Insurance Co., 32 Conn., 
40). 

The further facts are that it does not appear from the answer 
or from the testimony that the defendant was misled by the 
conduct of the plaintiff, or that it would have acted differently 
had the plaintiff asserted his legal right to the commission at 
the time of the purchase of the policy. It appears that St 
Morris and the company were negotiating with reference to the 
cancellation of the policy for fraud in the application. Waters 
under instructions of the company, canceled the policy because 
it was undesirable. Plaintiff did not know what his rights 
were, but did not want the policy canceled unless for fraud. 
The defendant afterwards informed the plaintiff that no blame 
whatever was attributable to him, or to the examining physi- 
cians, in procuring the application, and that other companies 
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considered the risk a good one. All the facts connected with 
the assumed waiver or estoppel, plaintiff’s right to the commis- 
sion under the contract, and the purchase of the policy by de- 
fendant, were sufficiently and properly submitted to the jury 
by the instructions quoted and others given by the court. 

Under the circumstances of this case, we find no reversible 
error arising from the instructions of the court to the jury, nor 
do we find that the court erred in refusing to give the instruc- 
tions requested by the defendant. 

In its defense the defendant offered, in mitigation of dam- 
ages, to show that Beck was insolvent at the time the notes 
were surrendered. The testimony was objected to on the 
ground that it was immaterial, irrelevant, and incompetent, 
and on the ground that it was estopped, by the voluntary sale 
of the notes before they became due, of interposing that de- 
fense. This testimony was rejected. We are of the opinion 
that there was no error committed in the ruling of the court. 
The defendant could have canceled the policy for fraud, if 
shown. 

The policy would lapse and become invalid by its terms if the 
notes were not paid at maturity. But the defendant did not 
see fit to take this course. After it had accepted the notes in 
payment of a year’s premium, and after one of the notes had 
been paid, and before the balance of the notes became due, it 
voluntarily made a bargain with Beck to buy from him the 
policy in consideration of $500 and the surrender of the remain- 
ing notes, without obtaining the plaintiff’s assent thereto. By 
selling the notes and buying the policy the defendant allowed 
seck credit for the value of the notes. 

The defendant voluntarily placed itself in a position whereby 
it had no power to collect the notes, as it was in duty bound to 
do or endeavor to do, and, therefore, it cannot now be heard to 
say that the maker was insolvent when the notes were surren- 
dered: Hix vs. Light Co. (Sup.), 41 N. Y. Supp., 680; Wolf vs. 
Marsh, 54 Cal., 228. 

In addition to this, the defense of Beck’s insolvency, sought 
to be interposed on the trial, was new matter offered in mitiga- 
tion of damages, and was not pleaded, or in any manner sug- 
vested, in the answer. The action was on a contract to recover 
plaintiff's commissions from defendant, not from the maker of 
the notes, and, if such a defense was admissible at all in such 
a case as this, it should have been set up in the answer. See- 
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tion 2968, Rev. St., requires a statement of any new matter con- 
stituting a defense or counterclaim to be set up in the answer: 
McKyring vs. Bull, 16 N. Y., 297; Morrell vs. Insurance Co., 33 
N. Y., 443; Pom., Code Rem., §§ 693-695; Foland vs. Johnson, 
16 Abb. Prac., 235; Gillson vs. Price, 18 Nev., 118; Babb vs. 
Mackey, 10 Wis., 371; 5 Enc. Pl. & Prac., 774; 1 Suth., Dam., 
$$ 165, 166; Festermaker vs. Publishing Co., 12 Utah, 439; 1 
Ene. Pl. & Prac., 880; Piercy vs. Sabin, 10 Cal., 22; Willover 
vs. Hill, 72 N. Y., 36. Upon the whole record we find that the 
instructions given fully and fairly covered the issues in the 
case. The nonsuit was properly denied, and no reversible 
error appears in the record. The judgment of the District 
Court is affirmed, with costs. 
Baskin, J., concurs. Bartch, C. J., dissents. 


COURT OF APPEALS OF NEW YORK. 


CARNEY 
v8. 


NEW YORK LIFE INS. CO.* 


A medical examiner claimed to have been engaged by the president and 
actuary for life, under an oral contract entered into by virtue of a 
by-law authorizing those officers to appoint, remove and fix the compen- 
sation of every person employed by the company. 


Held, That such a by-law passed by trustees whose terms of office were limited 
to four years did not authorize contracts for life. 


James D. Fessenpen, for Appellant. 
Wituuam B. Hornsiower, for Rexpondent. 
Hateut, J. 

The action was brought to recover damages for a breach of 
contract of employment. The plaintiff’s counsel, in his open- 
ing, repeated the allegations of his complaint, which were, in 
substance, that in December, 1869, the president and actuary of 
the defendant entered into an oral contract with the plaintiff, 
by the terms of which he was to enter the employment of the 
defendant in a medical capacity, and that such employment 
should continue during his life; that for the first year his salary 
"* Decision rendered, April 17,1900. | 
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should be $5,000, the second year $5,500, and the third year 
$6,000, and that it was to remain at that figure until changed 
by the parties; that, pursuant to such contract, he entered the 
employment of the defendant, which continued until the year 
1895, with a salary which was increased from time to time until 
it reached $12,000 per annum; and that on the 20th day of June, 
1895, he was wrongfully discharged. The complaint further 
alleges that the board of trustees had adopted a by-law which 
was in force at the time of the making of the contract in 1869, 
by which the president and actuary were empowered “ to ap- 
point, remove, and fix the compensation of each and every per- 
son, except agents, employed by the company.” He demanded 
as damages $168,000. The answer denied that the contract was 
for life, and alleged that it was void. 

It is claimed that the alleged contract was void under the 
statute of frauds, and, further, that it was a contract which 
neither the executive officers nor the board of trustees had the 
power to make, under the authority of Beers vs. Insurance Co., 
66 Hun, 75, 20 N. Y. Supp., 788; but passing, without deter- 
mining, these questions, we are of the opinion that the plaintiff 
has no cause of action, for other reasons, which may be briefly 
stated. The by-law alluded to must be given a reasonable in- 
terpretation. We may assume that the power given to appoint 
was intended to include the power to employ, and to agree upon 
the compensation that should be paid; but in assuming this we 
cannot believe that the board of trustees. in adopting the by- 
law, intended to invest the executive officers named with the 
power to enter into unreasonable contracts as to the term of 
employment. Under the statute, the board of trustees con- 
sisted of twenty individuals, whose terms of office continued 
for four years, five being elected each year. The management 
and control of the corporation was given to the trustees. In 
construing the action of the board in adopting the by-law in 
question, we must assume that they had in mind the provisions 
of the statute fixing their terms of office, and that, at the ex- 
piration of that period, other persons may be chosen in their 
places, upon whom would rest the responsibility of the con- 
duct and management of the business of the company; and 
that they had no right to interfere with the powers of future 
boards of trustees by imposing upon them unreasonable con- 
tracts. This provision of the statute may properly be taken 
into consideration by the court in determining whether the con- 
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tract is reasonable. Having in view the provisions for the elec- 
tion of new officers upon whom would be cast the responsibility 
of the management of the company, and the evident purpose of 
the statute that the hands of the future officers should not be 
tied, or their action unreasonably hampered, we think the con- 
tract in question must be held to be unreasonable, and one not 
contemplated by the by-law, and, consequently, one that should 
not be executed. In this case there is no dispute as to the facts, 
and, consequently, the questions arising with reference to the 
meaning of the by-law, and as to whether the contract is rea- 
sonable, is for the court, and not for the jury: Wright vs. 
Bank, 110 N. Y., 237, 249; Mead vs. Parker, 111 N. Y., 259, 262; 
Sullivan vs. Cement Co., 119 N. Y., 348, 355; Colt vs. Owen, 90 
N. Y., 368. The judgment should be affirmed, with costs. 

Parker, ©. J., and O’Brien, Bartlett, Martin, Vann, and Lan- 
don, JJ., concur. Judgment affirmed. 


COURT OF APPEALS OF KENTUCKY. 


HANOVER FIRE INS. a 


v8. 


HATTON.* \ 


/ 


The stipulation in a policy that no action can be maintained thereon, unless 
brought within 12 months after the fire, does not apply to an action to en- 
force a compromise agreement made between the parties after the prop- 
erty was destroyed. 


Tyter & Apperson, for Appellant. 
Ep C. O’Rear and C. P. Cuenavtt, for Appellee. 


Hopson, J. 

Appellant issued to appellee a policy insuring his dwelling 
house in the sum of $1,200, and while the policy was in force 
the house was destroyed by fire. on April 27, 1893. Proofs of 
loss were furnished, and a settlement was made between ap- 
pellant and appellee, by which the loss was adjusted at $1,000, 
and a draft, with receipt attached, was mailed from appellant’s 
office, in Cincinnati, on May 5, 1893, to its agent, J. O. Miller, 
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at Mt. Sterling, to deliver to appellee. The draft was returned 
with what purported to be appellee’s name on it, also the re- 
ceipt with what purported to be his signature to it, and the 
draft was paid by appellant. After this. on August 15, 1896, 
appellee filed this action against appellant, alleging that it had 
settled the loss with him at $1,000, and agreed to pay him the 
money, but had not paid it. Appellant pleaded payment, and 
also relied on limitation in bar of the claim. The court sus- 
tained a demurrer to the plea of limitation, and, the issue as to 
payment having been submitted to the jury, they found a ver- 
dict for appellee, on which the court below entered judgment. 
The policy contained the usual clause, that no suit for the re- 
covery of any claim by virtue of the policy should be sustain- 
able, unless commenced within 12 months next after the fire. 
It is insisted that this action, not having been brought within 
12 months after the fire, canot be maintained. But this is not 
the kind of action which the policy refers to. This is not an 
action on the policy to recover for the loss according to its 
terms, but an action to enforce a settlement made between the 
parties after the property had been destroyed. The agreement 
settling the loss at $1,000 superseded the policy, and an action 
to enforce this compromise agreement stands on the same plane 
as an action on any other settlement. In Wood, Ins. (§ 450), 
the law is well stated as follows: “ When an insurance com- 
pany, after a loss, has adjusted the claim therefor, and has 
agreed to pay a certain sum in liquidation of the claim, it can- 
not, in an action setting forth such facts, object that the action 
was not brought within the time limited in the policy. In such 
case, the action is not upon the policy, but upon the agreement 
to pay.” The proof on the question of payment was conflict- 
ing. but the finding of the jury is supported by a number of cir- 
cumstances which greatly strengthen the testimony for ap- 
pellee, and it is clearly a case where this court ought not to 
interfere with the finding of the jury. The court below seems 
to have hewed strictly to the line in the admission and rejec- 
tin of evidence as well as in the instructions to the jury. 
Judgment affirmed. 





United States District Court. 


LOWER COURT DECISIONS. 


FOR WHOM IT MAY CONCERN. 


United States District Court, E. D. Pennsylvania. 
y 


HAGAN ET AL. 
v8. 


SCOTTISH UNION & NATIONAL INS. CO.* 


Written clauses will overrule those that are printed in case of conflict and 
the policy will be construed against the company rather than the insured. 


The policy insured the owner of a tugboat against fire ‘‘ for account of whom 
it may concern,” but provided in printed clauses that it should be void 
if the interest be other than sole and unconditional ownership, or in case 
of change of interest or title. 


The insured afterwards sold a part interest without the company’s knowledge 
or consent. 


Held, That the intention was to protect the entire title to the boat whether 
retained or shared with or transferred to other parties, and the purchaser 
of such part interest, having adopted the policy, was entitled to recover. 


Horace L. Curyney and Joun F. Lewis, for Libelanis. 

Henry R. Epmunps, for Respondent. 

McPuersoy, D. J. 

In December, 1897, Peter Hagan, who was then the sole 
owner of the tugboat Senator Penrose, took out a fire policy 
for one year in the respondent company, insuring Peter Hagan 
& Co., 

“ For account of whom it may concern, to an amount not 
exceeding $2,000, on the iron tug Senator Penrose, her hull, 
tackle, apparel, engines, boilers, machinery, appurtenances, 
furniture, and supplies.” 

Among the printed provisions of the policy, it is declared 
that the contract shall be void “if the interest of the insured 
be other than unconditional and sole ownership,” or 

“Tf anv change, other than by the death of an insured, 
take place in the interest, title, or possession of the subject 
of insurance, * * * whether by legal process or judg- 
ment, or by voluntary act of the insured or otherwise, or if 
this policy be assigned before a loss.” 

In June, 1898, Hagan sold a half interest in the tug to Mar- 
tin, but did not notify the company of the sale, or obtain its 
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consent thereto. There was some discussion between Hagan 
und Martin concerning the effect of the sale upon the policy, 
and they took the advice of an insurance broker upon the sub- 
ject, coming finally to the conclusion that the clause, “ for 
whom it may concern,” was sufficient to protect the interest of 
Martin without further action. The sale included a half inter- 
est in the policy, and Martin accounted to Hagan for the proper 
share of the premium for the unexpired term. In the month of 
July the boat was destroyed by fire. Proofs of loss were made, 
but the company refused to pay, upon the ground that, under 
the foregoing provisions of the policy, the sale to Martin had 
made the contract void. 

The decision of the case depends upon the effect to be given 
to the words, “ for whom it may concern.” This clause, so far 
as it may be in conflict with other language in the policy, must, 
upon familiar principles, be regarded as dominant. It ex- 
presses the special agreement of the parties, for it is in writing, 
while the conflicting provisions are in print, and general 
printed conditions usually give way to deliberately chosen writ- 
ten words. Moreover, even if the court doubted which pro- 


vision should prevail, another well-known rule requires the 
policy to be construed against the company rather than against 
the insured; and, therefore, upon either grounds, the clause 
now under consideration is controlling. 


The effect to be given to it seems to be well settled. The 
Supreme Court, in Hopper vs. Robinson (98 U. 8., 528) states it 
in this language :—- 

“A policy like the one here in question, in the name of a 
specified party, ‘on account of whom it may concern,’ or with 
other equivalent terms, will be applied to the interest of the 
persons for whom it was intended by the person who ordered 
it, provided the latter had the requisite authority from the 
former, or they subsequently adopted it: 1 Phil., Ins., § 383. 

“This is the result, though those so intended are not known 
to the broker who procures the policy, or to the underwriters 
who are bound by it: IJd., § 384. 

“One may become a party to an insurance effected in terms 
applicable to his interest, without previous authority from 
him, by adopting it either before or after the loss has taken 
place, though the loss may have happened before the insurance 
was made: Id., § 388. 
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“The adoption of the policy need not be in any particular 
form. Anything which clearly evinces such purpose is suffi- 
cient.” 

The first step, therefore, in a given case, is to determine what 
interest the person taking out the policy intended to protect. 
It is not essential that he should have had any specific indi- 
vidual in mind. It is enough if he intended to protect the in- 
terest that afterwards passed to the person injured; and, if he 
so intended, the policy may be adopted afterwards by a subse- 
quent sole or partial owner of the interest, although such 
owner may have been unknown to the person taking out the in- 
surance, or to the company, at the time the policy was written. 

In the present case, I have no doubt (and I find the fact to be) 
that Hagan intended to insure, and to keep insured for one 
vear, the entire title to the boat. He did not intend merely to 
protect such interest as he himself might have from time to 
time. If this had been his object, the policy would more 
naturally have been taken out in his own name, omitting the 
qualifying phrase. But he intended to protect the ownership 
of the boat, whether vested in himself alone, or shared with, or 
transferred to, other persons. This being his intention, and 
Martin having afterwards adopted the policy by the agree- 
ment of sale and by accounting for a proper share of the pre- 
mium, I think no further difficulty exists. The facts bring the 
dispute within the rule laid down in Hopper vs. Robinson, and 
in other cases, to which reference need not be made. In Mos- 
ser vs. Donaldson (Pa. Sup.), cited by the respondent, it clearly 
appeared that the parties intended that two persons only 
should have the benefit of a similar phrase, and this is the 
ground upon which a third person was denied the right to share 
in its protection. I do not think that the decision of the Mary- 
land Court of Appeals in Fire Ins. Ass’n vs. Merchants’ & 
Miners’ Transp. Co. (Md.) is in conflict with the rule stated 
by the Supreme Court of the United States, but, if there is < 
conflict, my duty is plain. 

A decree will be entered in favor of the libelant for $1,533.33, 
with interest from October 8, 1898, and costs. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where for special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, and are 
not intended as digests, nor for citation. 


Statute or Limitations 1n Case or INSOLVENCY. 

Where the statute provides that the receivers of insolvent 
companies shall make such assessments on the members as are 
necessary to pay losses, the statute of limitations does not 
begin to run until the assessment is made, according to the 
Supreme Court of Iowa in the case of Peake vs. Fuller, decided 
April 24, 1900. 


BENEVOLENT Society.—Issue oF BeEneEFIcIARY. 


In the case of Supreme Council Catholic Knights of America 
vs. Densford et al., decided by the Court of Appeals of Ken- 
tucky, March 17, 1900, the following facts were stated by the 
court :— 


“The appellees sought in this suit to recover one-third of a 
benefit certificate for $2,000, issued by the appellant associa- 
tion to their grandfather, Frank Wintergurst. The facts set 
out in the petition are that he (Wintergurst) became a member 
of the appeliant association, and had the benefit certificate 
issued upon his life, payable to his three daughters, Emma, 
Minnie, and Clara Wintergurst; that some time after the issu- 
ing of this benefit certificate, and during the life of the insured, 
his daughter Clara married, had three children, and died before 
her father, who died several years after her, a member in good 
standing in appellant association, without having changed the 
beneficiaries in the certificate taken out by him; and that the 
three children of Clara are the appellees in this action. Appel- 
lant admitted the facts set out in the petition to be as stated, 
but by the second paragraph of its answer denied liability to 
appellees growing out of the issuing of the certificate, because 
of section 173 of its by-laws, which provides as follows: ‘In 
the event of the death of one or more of the beneficiaries 
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selected by the member before the decease of such member, if 
he shall make no further disposition thereof, upon his death 
such benefit shall be paid in full to the surviving beneficiary or 
beneficiaries, each sharing pro rata, as provided in the benefit 
certificate. In the event of the death of all beneficiaries 
selected by the member before the decease of such mem- 
ber, if he shall make no other or further disposition there- 
of, the benefit shall be paid to the heirs of the deceased 
member, and. if no person or persons shall be entitled to re- 
ceive such benefit by the laws of this order, it shall revert 
to the sinking fund of the Catholic Knights of America.” And 
appellant alleged that, acting under this by-law, it paid to the 
surviving beneficiaries, Emma and Minnie Wintergurst, the 
full amount of the benefit certificate; that it received their re- 
ceipts therefor, and also the benefit certificate, properly can- 
celed, and that this ended all demands against it.” 

It was held that the certificate of a benevolent society is to 
be construed as a will, and that where one of the beneficiaries 
dies before the member, leaving issue surviving, the issue takes 
the share of the beneficiary, notwithstanding the by-law, which 
must be construed as requiring the distribution to be confined 
to the surviving beneficiaries only in the absence of such issue. 


AccipENT IN CasE oF SICKNESS. 

The fact that insured was ill, having had symptoms of 
typhoid fever, and was traveling in a car, contrary to his phy- 
sician’s advice, did not prevent recovery from a fatal injury 
received independent of his sickness, due to a sudden lurch of 
the car which caused a severe strain, followed by internal trou- 
bles and vomiting of blood, according to the Civil Court of Ap- 
peals of Texas, in the case of AStna Life Ins. Co., vs. Hicks et 
al., decided February 17, 1900. 


BenevoLent Socrety.—NonpayMEntT oF Dvcs. 
In the case of Supreme Conclave Knights of Damon ,vs. 
Warwick, decided by the Supreme Court of Georgia, April 5, 
1900, the following syllabus was furnished by the court:— 


Where the by-laws of a mutual benefit society require its 
members to make payments of the assessments by a certain 
day in each month, or be suspended, and it appears that a 
member failed to pay his assessments within the time re- 
quired, and his failure to pay was reported to the lodge by its 
collector, and the lodge took affirmative action suspending 
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the member, and he died thereafter without having been re- 
instated, the society is not liable on the contract of insurance 
issued to the member before his suspension. 

Under the by-laws of the subordinate lodge, it was not 
necessary, in order to suspend a delinquent who had failed 
to pay his assessments, to have him tried by the lodge. All 
that was necessary was a report to the lodge of his delin- 
quency, and affirmative action thereon by the lodge. 

An offer by a third person, made after the expiration of the 
proper time of payment, to pay the assessment of the delin- 
quent, will not bind the society. This is especially true 
when the offer was made to a boy who, so far as the record 
discloses, had no authority to bind the society. 


Premium Note.—Auvrtuority or AGENT. 


In the case of Shedden vs. Heard, decided by the Supreme 
Court of Georgia, April 7, 1900, the following syllabus was fur 
nished by the court :— 


If a general agent of a life insurance company, who ap- 
points agents to work for the company under his supervision, 
and whose duty it is to report to him, discounts a promissory 
note taken by them from an applicant for insurance for a 
premium upon a policy to be issued and delivered to the ap- 
plicant, such general agent cannot, when he brings an action 
upon the note, set up that he was a bona fide purchaser 
thereof for value before maturity, and thus cut off a defense 
that the plaintiff acquired the note before the delivery of the 
policy, and that the vonsideration of the note failed, because 
the policy delivered was not of the kind for which the ap- 
plication was made. 

If, however, the applicant was able to read the applica- 
tion presented for his signature, and with full opportunity 
so to do negligently failed to read it, and signed without so 
doing, and if the policy actually issued and delivered to him 
was one exactly of the kind described in the application, he 
could not set up in defense to such an action that the agent 
at whose instance he signed the application, by fraudulently 
representing its contents, induced him to sign an application 
which he really did not intend to make. In such a case the 
general agent would be authorized to act upon the assump- 
tion that the application was freely and voluntarily ex- 
ecuted. 

When a duly-approved copy of a writing alleged to be inac- 
cessible was actually admitted in evidence, it is immaterial 
whether error was or was not committed in admitting testi- 
mony offered to establish the fact of inaccessibility. 

Where such a copy is in evidence, parol testimony as to its 
contents is inadmissible. 
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Ser-Orr in Case or Insotvency or a Murvat Company. 


In the case of Allen vs. Thompson, decided by the Court of 
Appeals of Kentucky, May 16, 1900, it was held that a com- 
pany whose only means of meeting death losses are from a 
mortuary fund, created by the members, is a mutual company, 
though the dues are a specific sum payable monthly. Such 
fund is a guaranty fund where its use is limited to the payment 
of such losses, and a member who has received a loan from it 
cannot set off his indebtedness against a claim for damages for 
breach of coutract of insurance in case of the insolvency of the 
company. The rule as to set-off, in case of an ordinary com- 
pany, in which the policyholder is a creditor, does not apply. 

OVERINSURANCE. 

In the case of Moore vs. Susquehanna Mut. Fire Ins. Co., de- 
cided by the Supreme Court of Pennsylvania, May 14, 1900, it 
was held that the fact that property was insured for more than 
two-thirds of its value, while a by-law of the company forbids 
insurance in excess of that amount, does not affect the validity 
of the policy. The excessive insurance was procured through 
a wrongful act of the insured. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


SECOND CIRCUIT. 


FLORIDA CENT. & P. R. CO. 
v8. 
AMERICAN SURETY CO. or NEw York.* 


A surety company indemnified a railroad against losses through dishonesty or 
culpable negligence of certain named employees in specific amounts, 
which should occur and be discovered during the continuance of the con- 
tract and within six months after the death of the employee. The bond 
provided, ‘‘ that the company, upon the execution of a stipulated amount 
of risk or insurance under the terms of this bond in behalf of any employee 
shall not thereafter be responsible to the employer under any previous 
insurance of said employee, it being mutually understood that it is the in- 
tention of this provision that but one (the last) insurance of the employee 
shall be in force at one time, unless otherwise provided.” A new list of 
employees was furnished each year and accepted and the premiums on 
them paid. No duration was specified in the bond, but the notice of ac- 
ceptance each year by the company specified that insurance should be for 
the year. : 

Held, That the duration of the bond was for one year, and each acceptance 
was a renewal which terminated liability for any previous defalcation 
which had not been discovered. 


Held, That the company was not liable for the defalcation of an employee who 
died after the operation of the bond and which was discovered within 
six months after his death, though retained in his position until his death. 


Before Wallace and Shipman, Circuit Judges. 


Grorce Zapriskie and J. ArcuipaLD Murray, for (laintiff in Error. 
Henry L. Stimson and Henry C. Witucox, fur Defendant in Error. 


Surpman, C. J. 
The American Surety Company of New York issued on 
March 14, 1891, for a valuable consideration, to the Florida 
Central & Peninsular Railroad Company, a bond of indemnity 
against loss through the defalcation of its employees, who were 
to be named, among whom was W. Naylor Thompson, its treas- 
urer. The railroad company was insured against loss by his 
dishonesty or culpable negligence in the sum of $25,000. In 
an action at law in the Circuit Court for the Southern district 
of New York upon this bond by the railroad company against 
the surety company to recover the amount of the defalcations 
which will hereafter be specified, a verdict for the defendant 
was directed by the court, and to review the judgment which 

was entered upon the verdict this writ of error was brought. 


* Decision rendered, Jan. 24, 1900. 
VOL. XXIX.—43. 
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Before March 14, 1891, the surety company had annually, 
while it was insuring the plaintiff, issued to it a new bond of 
indemnity, but after the date of the bond in suit no new and 
separate bond was issued. The bond provided as follows:— 





“ Whereas, the employer has in its service certain em- 
ployees,whose names, occupations, and locations appear in 
the schedule register marked ‘ Florida, Central and Penin- 
sular Railroad Company Bond Record with the American 
Surety Company of New York,’ and which is hereby made a 
part of this bond; and whereas, the employer requires se- 
curity for the performance of the duties devolving on said 
employees in the respective capacities to which they now 
are or may hereafter be assigned by said employer; and 
whereas, the employer may hereafter require like security for 
other employees who now are or may hereafter be engaged 
in its active service, and whose names may, in the manner 
hereinafter indicated, be inserted in said schedule register :— 

““ Now, therefore, in consideration of the payment of forty 
cents, annual premium for each one hundred dollars of 
security required of the company by the employer, it is here- 
by agreed that, subject to the conditions herein contained, 
the company does hereby insure the employer to the extent 
of the insurance on each employee against any and all pecu- 
niary loss sustained by the employer of money, securities, or 
other personal property in the possession of said employees, 
or for the possession of which any of them is responsible, by 
dishonesty or culpable negligence on the part of any of said 
employees in the positions hereinbefore referred to, or the 
duties in the employer’s service which he may hereafter be 
called upon to perform during the continuance of his insur- 
: ance under this bond, and which loss shall be discovered 
during said continuance and within six months after the 
death, dismissal, or retirement of the employee causing such 
loss; but in no event shall the company be liable for a greater 
sum than that for which the insurance on the defaulting em- 

ployee is granted, and which insurance, and the period there- 
, of, are stated in the schedule register hereinbefore men- 
tioned, opposite each employee’s name; and the company 
; shall pay to the employer within sixty days from the receipt 
of a satisfactory proof of a loss under this bond the amount 
of said loss. but not exceeding the extent of the insurance on 
the employee or employees whose dishonesty or culpable 
negligence occasioned such loss: provided, that the company 
shall not be liable under this bond for the amount of any bal- . 
ance that may be found due the employer from the employee. 
and which may have accrued prior to the date of said insur- 
ance, and which may be discovered within the period of said 
insurance, it being the true intent and meaning of this bond 
that the company shall be responsible as aforesaid, for 


eden 
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money, securities, or other personal property diverted from 

the employer within the period specified in said insurance. 

“And it is agreed further that the company, upon the ex- 
ecution of a stipulated amount of risk or insurance under the 
terms of this bond in behalf of any employee, shall not there- 
after be responsible to the employer under any previous in- 
surance of said employee, it being mutually understood that 
it is the intention of this provision that but one (the last) 
insurance of the employee shall be in force at one time, un- 
less otherwise provided. [This paragraph is known in the 
case as “ Lines 62 to 66.” | 

“The right to make any claim under this bond shall cease 
at the expiration of six months from the date at which the 
defaulting employee shall cease to be in the service of the 
employer, or the date on which the company may elect to 
terminate the insurance of such employee as hereinafter pro- 
vided.” 

The surety company furnished to the railroad company a 
book called the “ Schedule Register,” and had in its office a 
copy or abstract of this book, in which were entered the names, 
occupations, and locations of the employees for whose conduct 
security was required, and the amount of the indemnity which 
was agreed to be furnished. At the expiration of each year 
from and after March 14, 1891, until March, 1895, the railroad 
company made out a new and similar schedule of the em- 
ployees against whose misconduct they were to be indemnified, 
and the amount of insurance for each, paid the annual pre- 
mium, and forwarded the schedule, or a copy of it, to the surety 
company, which accepted the same, and gave a notice of accept- 
ance. The last notice, dated March 8, 1895, which was sub- 
stantially like the preceding notices, was as follows:— 

“You are informed that, subject to the conditions of the 
guaranty contract executed March 14, 1891, by the American 
Surety Company of New York to the Florida Central & Pen- 
insular Railroad Co., the said American Surety Company 
hereby guarantees the employees of said railroad company 
as follows, and from the dates herein specified, to March 15, 
1896.” 

Thompson continued to be insured until March 15, 1896. The 
railroad company applied as usual in March, 1896, for new in- 
surance, but, as the surety company required an increase of 
rate, no renewal was had. On June 10, 1896, Thompson was 
taken ill. The railroad company notified the surety company 
in July of the discovery of defalcations by him. He ceased to 
be treasurer on August Ist, and died in September, or early in 
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October, 1896. Suit was brought within the time limited in 
the policy upon a claim consisting of four alleged misappropri- 
ations amounting to $6,157.86. The claim consists of four 
items, amounting altogether to $6,157.86. The first item is for 
$3,310.22, which is the amount of a collection voucher dated 
September 1, 1894, representing moneys misappropriated on 
or before that date. The second item is for $1,000, paid to 
Thompson on a check drawn in favor of himself, by himself, as 
treasurer, on March 8, 1895. The third item is for $800, alleged 
to have been paid to and misappropriated by Thompson on 
December 15, 1893. The fourth item is for $1,047.64, repre- 
senting the amount which Thompson was alleged to be in- 
debted to his petty cash account on August 1, 1896, for various 
advances which he made to himself out of the railroad com- 
pany’s money during his incumbency as treasurer. The first 
three of these items were for moneys taken by Thompson, if at 
all, prior to March 15, 1895, the date of the beginning of the 
last year of the insurance; and none of the four items were dis- 
covered by the plaintiff, or any of its officers, until three or four 
months after March 15, 1896. The defendant contends that 
none of these alleged losses fall within the terms of the con- 
tract of insurance, because the first three items did not occur 
within the last period from March 15, 1895, to March 15, 1896, 
and because none of the items were discovered until after 
March 15, 1896. The plaintiff insists that the guaranty of 
Thompson’s fidelity was effected by the bond of March 14, 1896, 
that the contract was a continuing one through the payment 
of an annual premium so long as his name remained in the 
schedule register, and was a continuing indemnity for Thomp- 
son’s losses which occurred at any time after March 14, 1891. 
It is evident that it must have been known by the railroad com- 
pany that the intention of the contract was to make the in- 
demnity of a limited character, and it is also plain that the 
contract was blindly and clumsily drawn, but, so far as it re- 
lates to the circumstances of this case, we think it is capable of 
being understood. The bond states no time of its duration, 
and gives the name of no person for whose conduct there is to 
be an indemnity. To make the contract intelligible, it must be 
read in connection with the schedule register and the notice of 
acceptance, and from them it appears that annually a new list 
of employees was entered on the schedule, which was sent to the 
surety company, and was accepted by it as the list of employees 
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whose fidelity was to be guaranteed from the date of the termi- 
nation of the pre-existing contract to March 15th of the suc- 
ceeding year. Some of the names of a preceding list had prob- 
ably disappeared. New names had taken the places of those 
who had been dropped, and a new annual premium had been 
paid for those whose names were on the new schedule. The 
course of business between the parties, as well as the bond 
itself, shows that there is to be an annual designation of em- 
ployees upon the schedule, and an annual selection and accept- 
ance of the names by the surety company, and that the new 
schedule will, inall probability, contain the names of employees 
whose fidelity had been guaranteed by a previous contract. 
Such being the case, the meaning of the part of the contract 
which declares that upon the execution of a stipulated amount 
of risk or insurance in behalf of an employee the company shall 
not be responsible under any previous insurance of said em- 
ployee becomes clear, and is that, when a new schedule of the 
amount of insurance in behalf of any employee formerly on the 
schedule has been executed or completed, and actually or con- 
structively accepted, the old or previous insurance against 
losses previously committed by him is at an end, and that for 
these losses the company is no longer liable. The contract fur- 
ther declares that only the last insurance of the employee shall 
be in force at on time. These provisions are inconsistent with 
the theory that it was the intention or the idea of the parties 
that a continuing liability for old and undiscovered losses in 
continuous previous years was being piled up in each renewed 
contract. The bond also provides that it is its intent that the 
surety company shall be responsible “for property diverted 
from the employer within the period specified in said insur- 

: has different meanings in the 


ance.” The word ‘“ insurance 
contract. Sometimes it means the amounts of indemnity, and 
sometimes it means the contract of insurance. The latter 
meaning is the one intended in the clause just referred to. For 
. the period specified in the contract of insurance, reference must 
be had to the two other papers which, with the bond, form the 
contract, and which indicate very plainly that the liability is 
confined to losses in the current year. This construction is 
furthermore shown in the rider attached to the bond in suit, 
which is as follows:— 
“ Whereas, the schedule bond issued March 15th, 1890, by 
the American Surety Company of New York, in favor of the 
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Florida Central and Peninsular Railroad Company on cer- 
tain employees therein mentioned, and others subsequently 
bonded and guaranteed subject to its provisions, expires 
March 15th, 1891; and, whereas, said bond allows six months 
from said date of expiration in which to make claims for 
losses thereunder, the provision contained in lines 62 to 66 
of the bond hereto attached, is hereby modified so as to 
recognize the right of the employer to make claim within six 
months from the expiration of the bond first mentioned for 
any loss occurring thereunder, but with the understanding 
that the aggregate liability of the American Surety Company 
of New York for the acts of any employee under both the 
bonds herein mentioned shall not during said period exceed 
the amount of the last guaranty or bond upon the employee 
for whose acts a claim may be made.” 


This rider shows that, unless it had been inserted, the lia- 
bility, if any, which existed under the bond of 1890, would 
have disappeared by virtue of the provision contained in lines 
62 to 66. 

The remaining question of the proper construction of the 
contract relates to the fourth item, which was discovered three 
or four months after March 15, 1896, and before Thompson left 
the service of the railroad company. The contract indemnifies 
the employer against loss by the dishonesty or culpable negli- 
gence of the named employee, which loss shall be discovered 
during the continuance of his insurance, and within six months 
after the death, dismissal, or retirement of the employee, caus- 
ing such loss. The loss must be discovered during the year for 
which indemnity was given, if the employee is still in the posi- 
tion in which his fidelity had been guaranteed; but, if the em- 
ployee died, was dismissed, or retired during the year, it must 
be discovered within six months after such retirement. Cases 
may easily be imagined of hardship under the stringent terms 
of this policy, and what would be the result in case the loss 
happened during the last days of the life of the contract when 
discovery was impossible during its life is a question which 
does not arise here. The loss which is the subject of the fourth 
item commenced before January 1, 1896, when there was a bal- 
ance against Thompson of $1,177.56, and continued until Au- 
gust 1, 1896, when it had been reduced to $1,047.64. He had ap- 
parently drawn the railroad’s checks for the payment of his 
private bills from time to time during the period of his treas- 
urership, but the company’s system of audit was very lax, and 
the state of the cash account was unknown, and not examined, 
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—a condition of affairs which was intended to be guarded 
against by the narrow terms of the contract of indemnity. In- 
asmuch as the annual renewal of the contract of indemnity 
ceased on March 15, 1896, when Thompson was acting as treas- 
urer, the liability ceased as to all losses which had not been 
discovered. If Thompson had ceased to be treasurer before 
March 15, 1896, the facts of the case would have corresponded 
with those in Guarantee Co. of North America vs. Mechanics’ 
Sav. Bank & Trust Co. (26 C. C. A., 146), in which, fifteen days 
before the employee’s yearly insurance ended, he was retired 
by promotion from the position which he held, and the loss 
was discovered about three months after his retiracy, in which 
ease the court held that the six months commenced to run at 
the date of the retirement, and continued without reference to 
the termination of the annual period,—a conclusion which is 
justified by the terms of the contract. The judgment of the 
Circuit Court is affirmed, with costs. 


SUPREME COURT OF MISSOURI. 


ALOE 
v8. 


FIDELITY MUT. LIFE ASS’N.* 


The Missouri Acts of 1887 regarding assessment companies provide that 
nothing contained therein shall subject a corporation doing business 
under the act to any provisions of the general insurance laws except as 
distinctly set forth therein. 

Held, That all such corporations were exempt from the general insurance 
laws and not simply from those relating to the insurance department. 
The policy was for a fixed sum conditioned on the annual payment of specific 
sums into the mortality, equation and expense funds, but the policy pro- 
vided that the mortality fund was based on the experience of life insur- 
ance companies and if the premium proved insufficient the right was 

reserved to increase it. 

Held, That the company could not be considered an assessment company 
within the Acts of 1887, therefore, not having offered to return the pre- 
minum as required by § 5849 of the Revised Statutes was not entitled to 
claim false representations in the application regarding previous re- 
jections by another company, as a defense. 


Ws. C. & Jas. C. Jones and W. S. Campsett, for Appellant. 
Nosie & Surexps, for Respondent. 


* Decision rendered, Dec. 5, 1899. The facts sufficiently appear in the syllabus.—[Ep. Ins. L. J. 
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Marsuatt, J. 

1. I concurred in the opinion in this case in division No. 1 of 
this court upon the theory that the proviso in section 5869, Rev. 
St., 1889, was only intended to exempt assessment companies 
from the operation of all laws relating to the insurance de- 
partment of the State, except such requirements thereof as 
were especially enumerated in the foregoing part of that sec- 
tion (5869), and that it was not intended by that proviso to 
exempt companies from the act of 1874 (Acts 1874, p. 89), which 
required a misrepresentation in obtaining a policy to relate to 
a matter which “actually contributed to the contingency or 
event on which the policy is to become due and payable,” or, in 
other words, that the misrepresentation was material to the 
risk and the death. Since so concurring, the case has been 
reargued and exhaustively briefed by counsel; and in conse- 
quence I have made a personal investigation of the question, 
with the result that I am now of opinion that section 5869, 
Rev. St., 1889, which is section 10 of the act of 1887, carried 
literally into the Revised Statutes of 1889, intended to bring 
assessment companies, domestic and foreign, under the super- 
vision of the insurance department of the State only so far as 
that section specifies, but that the proviso was intended to 
leave assessment companies liable only as the act of 1887 pro- 
vided they should be liable, and not to subject such assessment 
companies “ to any other provisions or requirements of the gen- 
cral insurance laws of the State except as distinctly herein set 
forth.” My reasons, briefly stated, for so changing my opinion, 
are these: Section 5869, Rev. St., 1889, is a part of article 3 of 
chapter 89, id., but the whole part of that article is but the 
carrying of the act of 1887 into the Revised Statutes, with the 
exception that sections 6, 12, and 13 of the act of 1887 were 
amended in the revision of the statutes in 1889, and carried 
into these Revised Statutes as sections 5865, 5871, and 5872; 
but such amendments do not change the general purpose of the 
act of 1887, nor do they bear at all upon the question now 
under consideration, so that it is in the light of the act of 1887, 
and without regard to the place of that act in the Revised Stat- 
utes of 1889, given to it by the revisers of the General Statutes 
of the State, as article 3 of chapter 89, that this question must 
be decided. Prior to 1874 the statutes of Missouri reeognized 
three kinds of insurance companies,—stock companies, mutual 
companies, and stock and mutual companies,—the general na- 
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ture of which is well understood, but one purpose of which was 
to make a profit for the promoters, and one feature of which 
was the payment of fixed premiums at stated times by the in- 
sured, and the payment of a sum certain by the company to 
the beneficiary named in the policy upon the death of the in- 
sured. For the purposes of this case it is not necessary to 
refer to fraternal beneficial organizations, where the insurance 
feature is a mere incident to the fraternal purpose. This being 
the condition of the law, the act of 1874 was passed, by which 
it was provided that no misrepresentation in obtaining a policy 
of insurance should be deemed material or render the policy 
void unless the matter misrepresented actually contributed to 
the death, and that no defense based upon such misrepresenta- 
tion should be valid unless the defendant deposited the pre- 
miums received on the policy, with 6 per cent interest thereon, 
in court before the trial. This act was general, and was in- 
tended to apply to all companies, of every character, not then 
or thereafter specially exempted from its operation, which 
were then in existence, or which might thereafter be author- 
ized by the laws of this State. The law was intended to operate 
in presenti and in futuro until altered, amended, or repealed. 
At that time insurance companies on the assessment plan were 
not authorized by the laws of Missouri. Such companies or- 
ganized under the laws of other States might do business in 
Missouri without let or hindrance by the insurance department 
of the State, and hence without proper inspection as to sol- 
vency to protect our citizens. Therefore the act of 1887 was 
passed, permitting the organization in this State of insurance 
companies on the assessment plan, and permitting such com- 
panies organized under the laws of other States to do business 
in this State upon the terms stated in that act; and the act 
carried with it an emergency clause, which recited that there 
was no law authorizing such companies to do business in this 
State, and, therefore, the act should take effect at once, instead 
of waiting the constitutional time of 90 days after the adjourn- 
ment of that session of the General.Assembly. Ever since the 
adoption of the constitution of 1865, it has been the organic law 
of Missouri that all private corporations must be organized 
under general laws enacted by the General Assembly. The 
act of 1887 is a general law. It is entitled “An act to provide 
for the incorporation and regulation of associations, societies 
and companies doing a life or casualty insurance business on 
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the assessment plan.” It is intended to define assessment in- 
surance companies, prescribe their duties and powers, and fix 
their responsibilities. By section 10 of the act, it brings such 
companies under the power of the insurance department so far 
as it relates to “ visitation and examination,” and expressly 
brings such foreign companies within the provisions of section 
60138, Rev. St. 1879, which require the having an agent in this 
State on whom process may be served. Such companies, there- 
fore, are subject to the provisions of the act of 1874 relating to 
representations material to the risk, unless they are specially 
exempted from the operation of that law. The proviso con- 
tained in section 10 of the act of 1887 is the special exemption 
relied on. It is as follows:— 

“Previded always, that nothing herein contained shall 
subject any corporation doing business under this act to any 
other provisions or requirements of the general insurance 
laws of this State, except as distinctly herein set forth.” 

At first I was of opinion that this proviso, being embraced in 
the same section that brought such companies within the 
power of the insurance department as to “ visitation and ex- 
amination,” was intended only to exempt those companies 
from any other power of the insurance department; in other 
words, that the proviso was limited to its antecedents in the 
same section, and was not broad enough to exempt them from 
the other general insurance laws of the State; e. g., the act of 
1874. But upon fuller argument, investigation, and examina- 
tion. I have concluded that the proviso was intended to make 
such companies liable only as specified in the act of 1887, 
which authorized their creation and existence, and that limit- 
ing the meaning of the proviso to its antecedents in the same 
section is too narrow a construction, and was not so intended 
by the lawmakers. It is true, there are other features of the 
law relating to the insurance department, an exception from 
which would be beneficial to the company; e. g., the require- 
ment that they shall have accumulated at least $100,000, which 
shall be invested under the supervision of that department. 
But the language of the proviso is too broad and sweeping and 
general to be limited to referring only to this and other regula- 
tions as to the insurance department, for it exempts such com- 
panies from “ any other provisions or requirements of the gen- 
eral insurance laws of this State, except as distinctly herein 
set forth,” thereby including in the exemption any general in- 
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surance law of the State; and, to emphasize the extent of the 
meaning of the section, it adds, “ except as distinctly herein 
set forth.” To limit this to the laws applicable to the insur- 
ance department alone, necesitates reading into the proviso 
the words “relating to the insurance department,” so as to 
make the proviso read, “ of the general insurance laws of this 
State relating to the insurance department.” This would 
work a material limitation upon the words of the statute which 
relate to the general insurance laws of the State, of which 
there are many (e. g., the act of 1874), outside of those relating 
to the insurance department. In Hanford vs. Association (122 
Mo., 50); Hayne vs. Indemnity Co. (139 Mo., 416), and Jacobs 
vs. Association (142 Mo., 49), this proviso was construed to ex- 
empt such companies from the provisions and requirements of 
all the general insurance laws of the State not distinctly set 
forth in the act (not limited to section 10 of the act), and this 
view was followed in Aloe vs. Association (Mo. Sup.), and in all 
those cases the act of 1887 was treated as a complete code of 
laws by which the powers, rights, duties, and liabilities of as- 
sessment insurance companies were to be measured. And I 
now think, for the reasons stated, that those cases put the 
proper construction upon the act of 1887, and particularly upon 
the proviso in section 10 of that act. I reach the conclusion 
reluctantly, for I have very little patience with an insurance 
company that accepts premiums as long as a man lives, and 
tries to avoid paying the policy to those he died thinking he 
had left fully provided for, for reasons which never increased 
the risk or caused the death. Such conduct offends my sense 
of morality, and wherever it was possible to make the legal 
liability the same as the moral liability I have done so, and shall 
continue to do so. For these reasons, I regret having been 
compelled to change my opinion as to the legal liability of as- 
sessment companies under the act of 1874. 

2. Closer investigation, however, has led me to the conclu- 
sion that this defendant cannot be considered an insurance 
company on the assessment plan, in the light of the act of 1887, 
and of the later decisions in this State as to what constitutes 
an assessment company under our laws; and the fact that it 
was chartered by the State of Pennsylvania as an assessment 
company, and was licensed to do business in this State by the 
superintendent of the insurance department, as an assessment 
company, does not change its character or status under our 
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law. In Jacobs vs. Association (142 Mo., 49), Macfarlane, J., 
following what was said by Black, J., in Hanford vs. Associa- 
tion (122 Mo., 50), as to what constitutes an assessment com- 
pany, said: “An examination of the contract itself, and of the 
application, which is made a part of it, fails entirely to show 
that the ‘ benefit is in any manner or degree dependent upon 
the collection of an assessment upon persons holding similar 
contracts.’ But, as all the policy was not then before the 
court, the case was remanded, for it to be ascertained whether 
the defendant was an assessment company or not. Upon the 
second appeal of the case (146 Mo., 523) Brace, J., held, when 
the whole facts were before the court, that the defendant was 
not an assessment company, because the payment of the policy 
or benefit was not in any manner or degree dependent upon the 
collection of an assessment upon persons holding similar poli- 
cies, but that it was an old-line insurance company, because 
the payment of the policy was made dependent solely upon 
funds raised by fixed premiums to be paid at stated periods by 
the insured. The same tests were applied in Toomey vs. Su- 
preme Lodge (147 Mo., 129), and the distinctions under our 
statute between the several classes of insurance companies 
were pointed out. And in Logan vs. Casualty Co. (146 Mo., 
114) it was held to be immaterial what name a company may 
adopt; its liability is determined by the character of its con- 
tracts of insurance, and the law then places the company in its 
proper class. Tested by the statute and these cases, the de- 
fendant company is not an assessment company, but a regular 
or old-line company; for the policy it issued in this case is for 
a fixed sum, of $5,000, and the payment thereof is in no manner 
or degree dependent upon the collection of an assessment upon 
persons holding similar policies, but is expressly made payable 
in consideration of the payment by the assured of the fixed sum 
of 
“ Sixty-nine dollars and ten cents for the mortality fund, 
sixteen dollars and thirty-five cents for the equation fund, 
and twenty dollars for the expense fund, on or before the 
twenty-fourth day of November in each year, or in lieu there- 
of, of the payment of twenty-seven dollars and ninety-five 
cents upon the twenty-fourth day of the months of Novem- 
ber, February, May, and August in every vear during the 
continuance of this contract.” 
That is, the insured agreed to pay an annual premium of 
$105.45, or a quarterly premium of $27.95, and the company 
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agreed to pay his beneficiary the sum of $5,000. Here there 
are fixed premiums to be paid at stated intervals, and a fixed 
amount to be paid by the company, and the payment of that 
amount is in no way dependent upon the collection of an as- 
sessment upon persons holding similar policies. This places 
this company in the class of a regular life insurance company. 
The character of the defendant is not altered by the conditions 
of the policy as to the mortality fund or the equation fund. 
These conditions are as follows :— 

“Mortality Fund. 8th. The amount to be paid by the 
member into the mortality fund, as specified in the body of 
this policy, is based on the adjusted mortality experience of 
life insurance companies for age of entry, and during the 
first five years from the date hereof any saving between the 
mortality assumed and that actually experienced shall be- 
long to the general fund of the association, and thereafter it 
shall belong to the member, and shall be paid to him as pro- 
vided in the body of this policy. Any deficiency in the mor- 
tality fund due to the advantage of the member shall be 
made good out of the equation fund. 

“Equation Fund. 9th. The member shall pay into the 
equation fund (which shall be deemed and regarded as a sur- 
plus of the association) an amount sufficient to cover his 
share of the increasing mortality cost due to advancing age; 
and, if the amount specified in the body of this policy for said 
purpose based on the tabulated experience of life insurance 
companies, shall be found by the actuary to be insufficient; 
or if the mortality among the members of the State in which 
the insured resides exceeds that of the American Table of 
Mortality Experience, thus causing a deficiency in his con- 
tributions to the mortality fund, said members being liable 
for such excess; or if the State in which the member resides 
shall impose any tax or license not contemplated in the con- 
struction of the association’s rates,—then, in either event, 
the actuary shall determine the amount of deficiency prop- 
erly chargeable to the member, which amount, in either 
event, the member shall pay to the treasurer of the associa- 
tion within thirty days from the date of notice thereof.” 
The condition as to the mortality fund expressly states that 

the premiums to be paid are based upon the mortality experi- 
ence of life insurance companies, and that, if the amount speci- 
fied in the policy is not sufficient, the company reserves the right 
to increase the premium, and also expressly states that the equa- 
tion fund is a surplus calculated upon like experience; but in 
this event and in no other event is the amount to be paid by the 
company made to depend in any way upon the collection of 
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assessments upon persons holding similar policies. In other 
words, each contract with each insurer is a separate contract 
unto itself, wholly independent of any other contract made with 
any other insurer. Translated into plain words, the contract 
is that the company will pay $5,000 to the beneficiary of the in- 
sured at his death: provided, every year or every quarter dur- 
ing his life the insured will pay the company a fixed premium; 
provided, further, that, if experience shows that the company 
has not charged the insured enough premium, it may increase 
it at any time so as to keep the company solvent. Such a con- 
tract lacks the essential elements to bring the defendant com- 
pany within the meaning of an assessment company under our 
laws, and, therefore, the act of 1874 (now section 5849, Rev. St., 
1889) applies to this case. There can be no doubt that the 
alleged misrepresentation in this case was not material to the 
risk, and the matters said to have been misrepresented had 
nothing to do with the death, and there is no pretense that they 
did; and, moreover, the defendant has not offered to pay into 
the registry of the court ihe premiums paid, with interest, as 
the statute requires before such a defense can be held valid; 
and, therefore, neither on the pleadings nor the proofs has 
there been shown any defense to the plaintiff’s claim. The 
judgment of the Circuit Court was, therefore, for the right 
party, and should be affirmed. 

The foregoing opinion is adopted as the opinion of the court. 
Gantt, C. J., and Burgess and Brace, JJ., concur. Valliant 
and Robinson, JJ., dissent from the opinion, but concur in 
affirming the judgment of the Circuit Court for the reasons 
stated in an opinion by Valliant, J., heretofore rendered in di- 
vision No. 1, and refiled herein. Sherwood, J., not sitting. 
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SUPREME COURT OF SOUTH DAKOTA. 


MINNEAPOLIS THRESHING-MACH. CO. 


v8. 
DARNALL.* 


In an action to replevin a threshing outfit by the holder of a chattel mort- 
gage it appeared that the mortgagee was to procure insurance at the 
cost of the mortgagor as additional security, and the mortgagor signed 
a written form of application for such insurance to be procured by the 
mortgagee with loss payable to itself as interest might appear, along 
with a note for the premium, which were delivered to the mortgagor. 
After the fire, four months later, the mortgagor received word from the 
mortgagee that he was still trying to find a company that would accept 
the risk, and if he failed the note would be returned, as it shortly was. 


Held, That damages through failure to insure could be pleaded as a counter- 
claim, but whether there was a contract to insure was a question for the 
jury. 

Held, That whether the use of an engine which was part of the outfit, for 
power in a feed mill would have increased the risk so as to vitiate a 
policy contracted to be secured for it while stored, was a question for 
the jury. 

Where a self-feeder constitutes a part of the threshing outfit, it is insured 
under a policy covering generally the outfit. 


Martuews & Murpny and F. B. Brown, for Appellant. 
Ausrey Lawrence and E. W. McLaveutin, for Respondent. 


Corson, J. 

This is an action in claim and delivery to recover the pos- 
session of a certain threshing outfit, consisting of a steam 
engine, separator, etc., and certain other personal property, 
under and by virtue of a chattel mortgage given by the defend- 
ant to secure two certain promissory notes aggregating the 
sum of $450 and interest. The defendant answered, admitting 
the execution and delivery of the two notes and chattel mort- 
gage, and pleaded by way of counterclaim, in effect, as follows: 
That on or about the 20th day of February, 1896, the plaintiff, 
by its agent, demanded and ordered of defendant that he insure 
the threshing engine and outfit described in plaintiff’s com- 
plaint, in the sum of $1,000, as additional security to the said 
company for the indebtedness due from the defendant; that at 
said time the plaintiff, by its agent, took the defendant’s appli- 
cation for insurance, and agreed that, if the company could not 
at once and immediately place the same, it would carry the 
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risk itself; that relying upon, and placing confidence in, the 
representations and agreement so made, the defendant on the 
20th day of February, 1896, made application for said insur- 
ance on the said property in the sum of $1,000; that in pay- 
ment for said insurance the defendant executed and delivered 
to the plaintiff his promissory note, payable on the 1st day of 
October, 1896, for the sum of $22, as premium; that on the 13th 
day of May, 1896, the said property was damaged and injured 
by fire to the amount of $515; that immediately thereafter the 
defendant notified the plaintiff of said loss, and requested pay- 
ment of said damage; that the plaintiff refused, and still re- 
fuses, to pay the same; that at the time of the said fire, and 
for a short time thereafter, plaintiff was in the possession of, 
and owner of, said promissory note given for the payment of 
said insurance, and had been in the possession of, and owner 
of, the same since the day of its execution; that the plaintiff 
failed and neglected to insure said property in some reliable 
insurance company, but gave this defendant no notice of fail- 
ure to insure the same until after the fire occurred, and the 
plaintiff had actual knowledge thereof, and by reason of the 
breach of the said contract by the plaintiff, and the loss there- 
by occurring to the defendant, the defendant has been dam- 
aged in the sum of $515, and the plaintiff is indebted to the 
defendant therefor. Wherefore. defendant demanded judg- 
ment against the plaintiff for the balance due him. To this 
counterclaim the plaintiff interposed a demurrer upon the 
ground that the same did not state facts sufficient to constitute 
a defense to the said action. The demurrer was overruled by 
the court, and to the order overruling the same the plaintiff ex- 
cepted. The case was tried by the court, sitting with a jury, 
and a verdict was rendered in favor of the defendant for the 
possession of the property and costs; and from the judgment 
thereon, and the order denying a new trial, the plaintiff has 
appealed. 

The objection that the answer by way of counterclaim did 
not state facts sufficient to constitute a counterclaim was taken 
in several forms during the trial. The appellant contends that, 
if there was any liability on its part, it was not upon any con- 
tract to insure the property, or to pay the damage in case of 
loss, but that its only liability, if any, was for its failure to 
have the insurance written, and that this would be a liability 
based upon a tort, and could not be counterclaimed against 
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appellant’s claim in this action, which was based upon a con- 
tract; and particularly so as the action is one in claim and 
delivery. Respondent, on the other hand, contends that the de- 
fendant’s cause of action arose out of the contract or transac- 
tion set forth in plaintiff’s complaint as the foundation of its 
claim, and is connected with the subject of the action. Sec- 
tion 4915 (Comp., Laws) provides that :— 
“The counterclaim * * * must be one * * * 
arising out of one of the following causes of action: (1) A 
cause of action arising out of the contract or transaction set 


forth in the complaint as the foundation of the plaintiff’s 
claim or connected with the subject of the action.” 


It will be observed, from the counterclaim set up in this case, 
that, the defendant being indebted to the plaintiff on two 
promissory notes secured by a chattel mortgage on the prop- 
erty mentioned in the complaint, the plaintiff, through its 
agent, required the defendant to have the property included in 
the said mortgage insured, and agreed that, in case it could not 
procure the insurance for the defendant, it would assume the 
risk itself, and that thereupon the defendant signed a formal 
application to the plaintiff for $1,000 insurance, and executed 
and delivered to the plaintiff its premium note for the sum of 
$22 in payment for the same. We are of the opinion that the 
counterclaim did arise out of the transaction set forth in the 
complaint as the foundation of the plaintiff’s claim, or at least 
that it is connected with the subject of the action. The pro- 
visions of this section in regard to counterclaims have given 
rise to a contrariety of opinions, and no definite or fixed rule 
seems to have been laid down by courts or text writers as to 
the construction to be placed upon the same. In McHard vs. 
Williams (8 S. D., 381) this court said: ‘“ One of the more im- 
portant purposes of the adoption of the code system of plead- 
ing was to avoid, as far as possible, a multiplicity of suits, and 
to enable parties to determine their differences in one action. 
And to this end counterclaims were designed, not only to in- 
clude recoupment and set-offs at common law, but to enlarge 
their scope, so that but few cases could arise in which all liti- 
gation between the parties to the action might not be settled in 
the same suit.” But as was said in Carpenter vs. Insurance 
Co. (93 N. Y., 552): “The counterclaim must bave such a rela- 
tion to and connection with the subject of the action that it 


will be just and equitable that the controversy between the 
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parties as to the matters alleged in the complaint and in the 
counterclaim should be settled in one action by one litigation, 
and that the claim of the one should be offset against, or ap- 
plied upon, the claim of the other.” In the case at bar, if the 
plaintiff had become liable to the defendant for the amount of 
his loss, it would be but equitable and just that that amount 
should be applied in the extinguishment of the defendant’s 
notes; and it would be manifestly unjust to permit the plain- 
tiff to recover possession of the property claimed, while, by rea- 
son of its indebtedness to the defendant, the debt of the de- 
fendant was in law extinguished, and its lien upon the property 
in effect canceled. It was by reason of the fact that the de- 
fendant was indebted to the plaintiff that he was required to 
procure this insurance, for the purpose of increasing the plain- 
tiff’s security for that indebtedness. The counterclaim of the 
defendant, therefore, arose directly out of the transaction, and 
was connected with the subject of the action. The subject of 
the action was evidently the recovery of the personal property 
described in the complaint and mortgage. It was this identi- 
cal property that the defendant contracted with the plaintiff to 
have insured. It was a breach of this contract for which the 
defendant sought to recover damages. The failure of the plain- 
tiff to secure the insurance did not constitute a tort, but, under 
the terms of the contract, as alleged, the plaintiff became lia- 
ble for the loss itself. Hence the contention of the appellant 
that the counterclaim was in the nature of a tort, that could 
not be pleaded as against a claim on a contract, is not tenable. 

It is further contended on the part of the appellant that the 
motion for the direction of the verdict should have been 
granted for the following reasons: “(1) There is no evidence 
showing that the appellant expressly agreed to procure insur- 
ance for the respondent, or failed to procure said insurance 
through its fault or neglect. (2) There is no evidence tending 
to show that the appellant agreed to carry the insurance itself 
in case it could not have the policy written by an insurance 
company, no evidence having been introduced under this alle- 
gation of the answer. (3) The undisputed evidence of the ap- 
pellant’s witness, Bushnell, shows that the company exercised 
due diligence in attempting to procure the insurance applied 
for, and was unable to do so, through no fault of the appellant, 
but for the reason that no company could be found which would 
write this class of insurance.” The only evidence upon this sub- 
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ject was that of the defendant, Darnall, who testified as fol- 
lows: “The business transactions I had with the company 
were in the summer of ’94 or 95. I purchased a separator from’ 
them, with feeder and attachment. I have heard the testi- 
mony of the plaintiff as to these notes. They were given for 
the purchase of this machine. About the 20th of February, 
1896, the company’s collector called on me at my place, and 
wanted me to pay the note that was due at that time, and I 
could not. He said that, if I couldn’t pay, I would have to re- 
new and give additional security; and after we had the papers 
drawn up he said the company required me to make an applica- 
tion for insurance for $1,000, and I made application for insur- 
ance. Exhibit B is the application for insurance which I 
signed at that time. * * * I delivered the application to 
Mr. Hendricks at the time it was written, and gave a note in 
payment for the premium. The note was for $22, and was de- 
livered, with the application, to Mr. Hendricks. Nothing more 
took place at the time the application was made, except that 
the agent explained how the insurance worked. I think that 
the next step of any importance was on the 14th of May. I 
wrote a letter to the company. At the time the application for 
insurance was taken out, Mr. Hendricks requested the insur- 
ance for the purpose of further securing the indebtedness. 
* * * On the 13th of May, 1896, a fire occurred from some 
cause, and on the 14th I notified them. The building that the 
engine was stored in, and the rest of the machinery, were con- 
sumed by fire. I got no reply direct from the company at the 
time the application for insurance was made. * * * At 
the time the application was given I also gave the company a 
note, which I next saw the last of May. Mr. Hendricks came 
with the note and application about two weeks after the fire. 
At the time of the fire I had received no notice in regard to 
the insurance, nor any correspondence about it. The first I 
heard from the company after they had taken the application 
was the 15th or 16th of May. I received a letter from them in 
which they stated that they had not been able to insure the rig 
as yet, as the company had raised their rates. They were still 
trying to find a company to take it at the old figure, and if they 
could they would immediately place it; if not, they would re- 
turn the note which I had given them. I next saw the appli- 
cation about the last of May. The application and note were 
returned to me at that time by Mr. Hendricks.” This request 
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was upon a printed blank headed, “Application for Insurance 
on Threshing Rigs,’ and commenced as follows: “To the 
Minneapolis Threshing-Machine Co., Minneapolis, Minn.—Gen- 
tlemen: Please procure insurance for the undersigned” on 
engine, etc. There was also on the back of the blank applica- 
tion printed directions to the agents of the appellant, conclud- 
ing as follows:— 

“ The policies will be written in the name of the purchaser, 
with the loss, if any, payable to the Minneapolis Threshing- 
Machine Company as their interest may appear; and the 
policies, if you are owing us for the machinery, will be held 
by us as security for the debt. The insurance is written up 
with reliable fire insurance companies doing business 
through their regular agents in Minneapolis, and our interest 
in it is to secure reliable insurance, and to partially protect 
ourselves by additional security from those owning our ma- 
chines. Fill out and mail us the application on the back of 
this sheet, together with draft to pay for the insurance, or, if 
unable to pay all of the money now, send two dollars cash, 
and the balance note payable to our order in 30 days, with 8 
per cent interest.” 

It will thus be seen that, as contended by appellant, there 
was no evidence on the part of the defendant that the appel- 
lant agreed, in terms, to procure insurance, or that in case it 
could not procure the same it would assume the risk. But we 
are of the opinion that the motion to direct the verdict was 
properly denied, as the question of whether or not there was 
an implied contract to procure the insurance, and whether or 
not the appellant used due diligence in attempting to procure 
insurance, and was or was not guilty of negligence in failing to 
notify the defendant of its inability to procure the same, were 
proper questions for the jury. 

It is further contended on the part of the appellant that, as 
it appears from the undisputed evidence that the appellant 
used due diligence in endeavoring to procure insurance for the 
defendant, and failed to procure the same for the reason that 
no company could be found to accept such risks, the court 
should have sustained the motion made by the appellant at the 
close of all the evidence for a direction of a verdict in its favor. 
But we are inclined to take the view that these presented ques- 
tions of fact to be submitted to the jury. It is true that the 
secretary of the appellant testified that he made efforts to pro- 
cure insurance for the defendant, giving somewhat in detail 
the efforts that he had made; but the court could not say, as 
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matter of law, that the appellant used all the diligence re- 
quired to secure such insurance. It was for the jury to say, 
upon all the evidence, whether or not the appellant had used 
due diligence, or had been guilty of negligence by reason of its 
failure to notify the defendant of its inability to procure such 
insurance within a reasonable time. 

It is further contended by the appellant that it was error for 
the court to refuse to direct a verdict for appellant upon the 
ground that when the loss occurred the property was being 
used at a time and in a manner and at a hazard which would 
not have been covered by the policy of insurance provided for 
in the application, had any been issued. It appears from the 
application that the appellant was requested to procure insur- 
ance on the engine for $500, while not in use, and located in 
sheds on S. E. 4, section 35, township 115, range 52, Hamlin 
County, S. D., and also for a threshing permit while in use in 
the counties of Hamlin and Duel for the term of three months 
from August 20, 1896. It appears from the evidence in the 
case that the engine was not stored at the time of the fire, but 
was contained in a feed mill, where it had been used for power 
for running the mill prior to and within a few days of the fire. 
The application undoubtedly contemplated that the engine 
was not to be used for nine months of the year, but was to re- 
main in store during the time when not in use for threshing 
purposes. Whether or not, therefore, its use in the feed mill 
would have increased the hazard, and rendered void any policy 
that might have been issued in accordance with the terms of 
the application, was a question of fact for the jury. 

It is further contended on the part of the appellant that the 
respondent was not entitled to recover the value of the self- 
feeder, as that was not insured specifically, and was not part 
of the threshing outfit. But we are of the opinion that, under 
the evidence, it was properly treated by the court as a part of 
the outfit. It is true, the feeder was sometimes used with the 
outfit, and at other times was not used. But as it clearly ap- 
pears from the evidence of the respondent that the separator 
would not have been of the value mentioned without the self- 
feeder, and that he regarded the feeder as a part of the outfit, 
we see no error in the court’s holding that in this case it did 
constitute a part of the outfit. 

The appellant further claims that the court erred in its in- 
structions to the jury, by assuming that certain facts had been 
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proven in the case, as to which there really was no evidence. 
But, upon an examination of the instructions, we fail to find 
any error of the nature claimed, and the facts apparently 
stated by the court as proven in the case were simply stated as 
the facts claimed to exist on the part of the respective parties. 
We are of the opinion that the issues in the case were fairly 
submitted to the jury. 

It is further claimed on the part of the appellant that the 
court erred in permitting the respondent to amend his answer 
so as to include interest, but as the amendment did not materi- 
ally change the issues, and was a matter largely in the discre- 
tion of the court, we find no error in its allowance. Finding no 
error in the record, the judgment of the court below, and the 
order denying a new trial, are affirmed. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SECOND CIRCUIT. 


HUNT 
vs. 


FIDELITY & CASUALTY CO. or NEw York.* 


The contract indemnified a fire insurance company against loss through em- 
bezzlement by its general agents on representations in the application, 
which were part of the contract, that the cash would be compared and 
verified with the accounts and vouchers monthly. 

Held, That conditions were a warranty, and a further declaration that the 
representations in the application were true to the best of insured’s 
knowledge and belief did not qualify the statement that there should be 
such monthly verifications. 

Held, That a monthly comparison of checks received from the agent with 
accounts and vouchers sent by him two months before and which would 
not at any time show the cash which should then be in the agent’s hands, 
was not a compliance with the warranty. 

Held, That evidence that it was not the custom of such companies to go to 
the agent’s office and make such examinations of cash, but that it was 
customary to make the comparison as in this case, was not admissible to 
change the requirement of the written contract. 


Before Wallace and Shipman, Circuit Judges. 


JonaTHAN C. Ross, for Plaintiff in Error. 
Cuas. C. Navat, for Defendant in Error. 


* Decision rendered, Jan. 5, 1900. 
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Watuace, C. J. 
Upon the trial of this action the court directed a verdict for 
the defendant. The assignments of error challenge the correct- 
ness of this ruling. 


The action was brought upon a policy of insurance issued by 
the defendant to the People’s Fire Insurance Company of Man- 
chester, N. H., to indemnify the latter against any loss that 
might occur through the embezzlement of one Kingman, its 
general agent in the city of New York. The policy was issued 
upon a declaration, signed by the assured, containing state- 
ments in the form of answers to questions relative to the sub- 
ject-matter of the policy. The statements were, by the terms 
of the policy, to “ constitute an essential part and form a basis 
of the contract.” The declaration also stated that the answers 
were true, to the best of the knowledge and belief of the as- 
sured, and were to be taken as the basis of the contract be- 
tween the insurer and the assured. Among the statements in 
respect to the mode of doing business between the agent and 
the assured were the following :— 

“ Question. How will moneys reach his hands? Answer. 
Paid to him in the course of business for transmission to the 
company. 

“ Question. State largest sum which may be held at any 
one time. Answer. Two months’ premiums. 

“ Question. To whom does he pay the moneys received? 
Answer. To the company or to its representative. 

“ Question. How often will moneys be deposited in bank? 
Answer. As collected. 

“ Question. By whom will they be drawn out? Answer. 
By him for transmission as stated. 

“Question. How often and by whom will cash be com- 
pared and verified with accounts and vouchers? Answer. 
Monthly.” 


Among the defenses interposed by the answer of the defend- 
ant, it was alleged that the first and last of the foregoing state- 
ments were false and untrue, and that the promises and agree- 
ments thereby made by the assured were not fulfilled. 


It was proved upon the trial that during the period of the 
insurance Kingman kept at the office of the assured, at New 
York City, accounts of the business done by him as its agent, 
showing the policies issued and the moneys collected and paid 
out by him, and deposited from time to time the moneys col- 
lected to his credit in the St. Nicholas Bank of New York; that, 
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in accordance with instructions, he sent to the assured regu- 
larly, from day to day, a statement of the policies issued by 
him; that he sent to the assured regularly, on or about the Ist 
day of the month, what purported to be a statement of the pre- 
miums on policies issued by him during the preceding month, 
together with vouchers for all expenditures shown on such 
statement to have been made by him; that at the end of two 
months thereafter he sent to the assured regularly a check for 
the balance shown by such statement to be due from him; that 
each month this check was compared and verified by the as- 
sured in its offices at Manchester with the statement and 
vouchers, and this was done monthly, during the period of said 
policy; that during said period the agent retained in his hands, 
for 60 days from the date of each month’s statement, all moneys 
collected between the 1st day of the month for which the state- 
ment was made and the end of such 60 days, on business em- 
braced in such statement; and that during the period of the 
insurance the assured did not at any time compare and verify 
the cash in its agent’s hands, or his bank balance, with the ac- 
counts and vouchers kept by him at the office in the city of New 
York. It was further proved that during the period of the in- 
surance Kingman died, and, upon an examination of his books, 
accounts, records and vouchers, it was found that there was a 
deficiency in his accounts, and that he had collected and con- 
verted to his own use the moneys of the assured. 

The court below directed a verdict for the defendant, upon 
the ground that it was established that there had been no 
monthly examination by the assured of the cash and accounts 
of its agent, in compliance with the promise of the assured. 

Reading the several statements of the assured together, it is 
plain that the statement that the cash would be compared and 
verified monthly with accounts and vouchers meant that the 
assured would monthly examine the accounts and vouchers of 
its agent, and compare and verify them with the cash in his 
hands, in order to ascertain the correctness of his accounts. 
Such an examination would have shown what he had received 
by way of premiums, what he had disbursed by way of ex- 
penses, what he had transmitted to his principal, and how the 
balance compared with his moneys on hand. A monthly veri- 
fication of that character would tend to exercise a salutary 
check upon the transactions of the agent in dealing with the 
funds of his employer, and might prevent, as well as reveal, any 





1900.] Hunt vs. Fidelity & Casualty Co. 697 


irregularities or dishonest manipulation on his part. It would 
to some extent, at least, have been a safeguard to the employer 
and to the insurer, who was to become responsible for any de- 
falcation of the agent. Corporations engaged, like the as- 
sured, in the business of fire insurance, generally conduct their 
business in different States through local agents, under the 
supervision of a general agent. It would seem to be the mean- 
ing of the statement that the office of the New York agent of 
the assured, an office located in the most important business 
centre of the country, should be subjected to this supervision 
for the purpose of verifying his accounts. But, if this is not 
iis meaning, it is, at all events, a promise that either at the New 
York office, or at its general office, or at some other place, the 
assured would attempt to make a monthly examination, in 
order to ascertain whether the cash in its agent’s hands cor- 
responded with the balance which should be there, according 
to his accounts. The promissory statement, having been made 
part of the contract between the parties, by the terms both of 
the policy and the declaration, was, in effect, a warranty, which 
the assured was bound to fulfill in substance and according 
to its meaning: Jeffries vs. Insurance Co., 22 Wall., 53; Insur- 
ance Co. vs. France, 91 U. S., 513; Brady vs. Association, 9 C. 
C. A., 252; Missouri, K. & T. Trust Co. vs. German Nat. Bank, 
23 C. C. A., 65. It is quite immaterial that the statement is not 
called a warranty. It isa stipulation embodied in the contract, 
by the words of the policy, for the performance of future acts, 
and, as such, is an express warranty: Arn., Ins. (6th Ed.), 599; 
Ang, Ins., §§ 140, 141. Undoubtedly, the language in the 
declaration that the answers were true, “to the best of the 
knowledge and belief” of the assured, qualifies the effect of 
several of the warranties, restraining them to a breach of such 
representations as were not honestly made by the assured. 
Several of the statements were in respect to facts existing at 
the time or previously. As to those the assured did not stipu- 
late unconditionally. But the language has no reference to 
the warranties for the performance of subsequent acts, because, 
as applied to them, it would be meaningless. 

It appeared beyond question upon the trial that its promise 
to examine its agent’s cash monthly had not been fulfilled by 
the assured. The monthly comparison of the checks sent to it 
by its agent with the accounts and vouchers sent by him two 
months previously was not a comparison of the cash in his 
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hands with his receipts and disbursements, but was merely a 
comparison of a part of it,—the part which he had transmitted. 
It did not involve any examination of his accounts in order to 
ascertain whether his cash on hand corresponded with the pre- 
miums received within the last two months. No attempt was 
made to ascertain this by the assured. What was done was of 
no value in comparing the cash actually in the agent’s hands 
with the-amount which he ought to have on hand at that time. 
In ruling that the promise of the assured had not been fulfilled. 
and that the defendant was, therefore, entitled to a verdict, the 
court below was clearly correct. 

Error is also assigned of the refusal of the court to admit 
evidence offered by the plaintiff upon the trial to show that it 
was not the custom of insurance companies to go to an agent’s 
office and examine his accounts, bank book, and cash on hand, 
but that it was customary to examine the statements of busi- 
ness done, and the vouchers sent by the agent to the home 
office, and compare and verify them with his remittances. 
Where a written contract is susceptible on its face of a plain 
and unequivocal interpretation, resort cannot be had to evi- 
dence of custom and usage to explain its language or qualify 
its meaning: Barnard vs. Kellogg, 10 Wall., 383; Bigelow vs. 
Legg, 102 N. Y., 653. To use the language of the Supreme 
Court in Insurance Co. vs. Wright (1 Wall., 471): “ When we 
have satisfied ourselves that the policy is susceptible of a rea- 
sonable construction, on its face, without the necessity of re- 
sorting to extrinsic aid, we have at the same time established 
that usage and custom cannot be resorted to for that purpose.” 
The effect of the evidence offered would have been to trans- 
mute an agreement to compare at stated times the cash in an 
agent’s hands with his vouchers and accounts into one to com- 
pare his statements with the remittances he has made to his 
principal. If the evidence had been received, it would not 
have helped the case for the plaintiff, because, upon the con- 
ceded facts, there was no attempt by the assured to verify, by 
the statements, vouchers, and checks, the cash in the agent’s 
hands represented by the two months’ premiums there interme- 
diate the sending of the statement and check. The court prop- 
erly excluded the evidence. 

The assignments of error are not well taken, and the judg- 
ment should be, and accordingly is, affirmed. 
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SUPREME COURT OF UTAH. 


THUM 
v8. 


WOLSTENHOLME.* 


Where it appears that upon the issuance and delivery of a life insurance 
policy a note is executed and delivered by the assured to the general 
agent of the insurance company for practically all the first premium, 
and that the note bears the same date as the policy, and the policy was 
among the effects of the assured at the time of his death, the presumption 
is that the policy was delivered at the time it bears date, and that the 
difference between the face of the note and the amount of the premium 
was paid in cash or arranged by the assured; and the giving and delivery 
of the note and the receiving of the policy must be held to operate as a 
payment of the first annual premium. 


A life insurance policy which stipulates for the payment of an annual pre- 
mium by the assured, with a condition to be void in case of nonpayment, 
is not an insurance from year to year, but the premium constitutes an 
annuity, the whole of which is the consideration for the entire assurance 
for life; the condition is a condition subsequent, making the policy void 
by nonperformance, and the acceptance of a note for the annual premium 
is a waiver of the payment of the premium, and brings into operation 
the conditions in the policy referring to the note. 


The giving and acceptance of a negotiable promissory note for the first 
annual premium on an insurance policy at the time of delivery of the 
policy, and its subsequent sale and indorsement before maturity, operate 
as a payment of the premium for the first year, even if the note was 
never paid, and, as between the maker and the insurance company, as a 
collection of the note; and the company is thereafter estopped from 
claiming a forfeiture of the policy because of the nonpayment of the note. 


Where the first annual premium on a policy of insurance is paid by giving 
and accepting a note and delivering the policy, the legal title to the 
policy and its proceeds vests in the assured, and the subsequent pay- 
ment of premiums maturing thereafter out of funds belonging to a bank 
in which the assured is a large stockholder, and of which he is manager, 
cannot create a trust in favor of such bank. 


After an assured has obtained title to a policy of insurance, if he uses funds 
of a bank, of which he is manager, in paying subsequent premiums, and 
such funds can be traced ‘into the policy,” a court of equity will give 
a lien for such sums and interest on the proceeds of the policy. 


Where a fund sought to be impressed with a trust is grossly disproportionate 
to the amount of the trust funds alleged to have been used in the creation 
of such fund, courts of equity will not decree the entire fund as a trust 
fund, but will allow a lien for the trust funds used. 


While Bunting was owner and manager of the Bunting bank, a corporation, 
which was insolvent, although it paid its debts, he insured his life with 
the New York Life Insurance Company for $50,000, payable to his heirs, 
and gave his negotiable note, due in six months, to Fritter, the general 
agent of the company, for $1,500, and other considerations, for the pay- 
ment of the first premium. The policy was delivered to Bunting in 
exchange for the note. Fritte? thereafter, and before maturity, trans- 
ferred the note to the Pocatello bank for value, which bank forwarded 
the same to the Bunting bank for collection and the amount was credited 
to the Pocatello bank, which bank was then owing the Bunting bank. 


* Decision rendered, April 30, 1900. Syllabus by the Court. 
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Two other notes were given the insurance company for other premiums 
on the policy, which were afterwards paid by Bunting’s bank. Bunting 
died after the third note was paid, and the $50,000 was paid on the policy 
to defendant. In a proceeding by the receiver of the Bunting bank to 
impress all the insurance fund of $50,000 with a trust for the $5,110 paid 
by the bank, held, that the note given in payment of the first premium, 
having been sold and transferred by the insurance company before due, 
vested the title to the policy in Bunting on its delivery, and that the sale 
of the note by the insurance company operated, as between the company 
and Bunting, as a collection of the note. 


By giving the $1,500 note to Fritter, and paying the balance of the first pre- 
mium, and receiving the policy, Bunting acquired the legal title to the 
policy and its proceeds, and no subsequent payments of premium matur- 
ing thereafter out of the funds of the bank would create a trust in favor 
of the bank. The trust, if any, must arise or result from the transaction 
whereby the trustee acquired the legal title or right to the property in 
which the trust is claimed, and it must arise at the time the legal title is 
obtained by the trustee, and not afterwards. 


While the fund was not impressed with a trust such as would absorb the fund, 
yet it was subject to an equitable lien in the nature of a resulting trust 
to the amount of the bank’s funds used in paying the second and third 
premiums, with interest. 


Dickson, Exuus & Exxis, for Appellant. 
Brown & Henperson, for Respondent. 
Miner, J. 

This equitable action was brought to recover a fund amount- 
ing to $50,000, alleged to be held by the defendant, and to have 
been acquired by him as trustee of C. Bunting & Co., Bankers, 
a corporation organized under the laws of Utah. It is claimed 
in the complaint that this fund was derived from the proceeds 
of a life insurance policy issued on the life of Charles Bunting, 
deceased, for the sum of $50,000, on November 29, 1894, payable 
on the death of Bunting to his estate. The testimony shows 
that in case of loss the policy was payable to his heirs, execu- 
tors, or assigns. Therefore this action was brought to recover 
this fund upon the ground that the sum of $5,110 of the money 
of C. Bunting & Co., Bankers, of which the plaintiff is the re- 
ceiver, was used by Bunting from the funds of C. Bunting & 
Co., Bankers, in the payment of three premiums on the life 
policy prior to his death, and that a trust resulted in favor of 
the bank and its receivers to the extent of the entire sum of 
$50,000 derived from the policy. It is also alleged, and not de- 
nied, that in 1896 the policy was assigned to the defendant. 
The testimony shows that it was assigned in August, 1896, and 
that the insurance company then sent the usual notice for pay- 
ment of the premium to the defendant. It is also alleged that 
the assignment was made without any consideration. This 
allegation is admitted. In May, 1897, after proof of Bunting’s 
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death, the insurance company paid to the defendant the full 
amount of the policy. C. Bunting & Co., Bankers, was organ- 
ized December 9, 1892, and Bunting, up to the time of his death, 
which was on May 16, 1897, was its general manager, and since 
October 14, 1893, had owned all the stock of the bank. It is 
also alleged that to pay the first premium on July 1, 1895, Bunt- 
ing executed his note, which he caused to be discounted at his 
bank; that the second premium, due November 22, 1895, was 
paid by draft on the bank, and the third premium, due Novem- 
ber 9, 1896, was paid by charging the same to his own account. 
It is further alleged in the complaint “ that in his lifetime the 
said Charles Bunting procured his life to be insured on or about 
the 29th day of November, 1894, by a life insurance policy, ex- 
ecuted by the New York Life Insurance Company, in the sum 
of $50,000, payable to his estate in the event of death; that a 
policy was duly issued to him therefor, as aforesaid, by said life 
insurance company; that at the time of such payments Bunt- 
ing had no credit or funds in the bank with which to pay the 
same; that said sums taken from the bank for such purposes 
amounted to $5,110; that such money was the property of the 
bank; that such bank was in truth insolvent during a large 
portion of the said three years prior to the appointment of the 
receiver on February 21, 1898, if an accounting had been had of 
its debts and assets.” Prior to October 14, 1893, Mr. Wallace 
owned an interest in the bank and then sold his interest therein 
to Bunting. Up to that time Bunting had had credit at the 
bank, and his overdrafts, when made, were paid by permission 
of the board of directors. Upon the hearing in the court below 
it was ordered and decreed that the fund so received by the de- 
fendant was impressed with a trust, and the defendant was 
ordered to turn over to the plaintiff the entire fund of $50,000. 
_ From this decree the defendant appealed to this court. 

The testimony shows that on November 29, 1894, for the pur- 
pose of insuring his life in the New York Life Insurance Com- 
pany for $50,000, Bunting gave his note for $1,500, payable to 
his own order on July 1, 1895, and that he delivered the same, 
indorsed, to W. C. Fritter, who was then the general agent for 
the State of Idaho, for said insurance company. The policy 
was delivered to Bunting at the same time. The complainant 
alleges the delivery of the policy to Bunting, and it bears the 
same date as the note. It was found among Bunting’s private 
papers after his death, and in the absence of proof to the con- 
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trary, the general presumption is that the policy of insurance 
was delivered to Bunting at the time it bears date: Devl., 
Deeds, § 265; Treadwell vs. Reynolds, 47 Cal., 171. 

The amount of the annual premium on the policy was $1,805. 
The note given was for $1,500. Whether the agent discounted 
$305, from his commission, or whether Bunting paid the differ- 
ence between the note and the full premium in cash, does not 
appear from the testimony given in the case, but it does appear 
that $1,805 was the full yearly premium on the policy which the 
company required to be paid. This sum must have been ar- 
ranged or paid by some one. The policy was in the possession 
of Bunting. The presumption follows that it was rightfully 
there, and that he paid the insurance company the premium, 
amounting to $1,805, or the sum of $305 over and above the 
note for the first premium. Bunting delivered the note to 
Fritter, and Fritter thereafter, before maturity, and for value, 
indorsed and transferred said note to the First National Bank 
of Pocatello. Thereafter, on July 6, 1895, the said last-men- 
tioned bank forwarded said note for collection to C. Bunting & 
Co., Bankers, and the amount of the note was paid by it by 
charging to Bunting’s account, and credited to the First Na- 
tional Bank of Pocatello. At this time Bunting’s bank had a 
credit at the Pocatello bank. No money was actually paid by 
the Bunting bank, except as stated. Thum testified that Bunt- 
ing told him the note was given over to Fritter, the insurance 
agent. The question arises whether the giving and delivery of 
the note and the receiving of the policy operated as a payment 
of the first year’s premium. The note in question was a nego- 
tiable one, indorsed, delivered, and accepted, by the insurance 
company as payment of the premium, and thereafter by it sold 
and transferred before maturity for value. In Iron Works vs. 
Hall (64 Mich., 165), it is held that a draft or note is regarded 
as a payment whenever it appears that such was the intention 
of the parties, which may be shown by the acts and conduct of 
the parties as well as by proof of the express contract or agree- 
ment, and the surrender of the evidence of the debt or liability 
strongly indicates such payment. So, in Farnum vs. Insurance 
Co. (83 Cal., 247) it is held that, in case the policy had contained 
an express provision that the company should not be liable on 
the policy until the premium was paid (which is not shown), 
such provision is waived by the unconditional delivery of the 
policy to the insured as a complete and executed contract, un- 
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der an express or implied agreement that a credit shall be given 
for the premium by note or otherwise, and in such a case the 
company is liable for a loss which may occur during the period 
of the credit. To the same effect are 2 Pars., Cont., 624; Tha- 
cher vs. Dinsmore, 5 Mass., 299; Reed vs. Insurance Co., 21 
Utah, —; 2 Greenl., Ev., §§ 52, 519; Insurance Co. vs. McCrea, 
8 Lea, 520; Tennant vs. Insurance Co. (C. C.); 2 Beach, Ins., §§ 
469, 770, 773; 1 Joyce, Ins., § 76. In the case of Insurance Co. 
vs. Bowes (42 Mich., 19) the court, speaking through Judge 
Cooley, on page 22 (42 Mich.), in discussing a similar question, 
where notes were given for a premium, said: ‘ The company 
may have sold them [the notes], and this, as between the com- 
pany and Mrs. Bowes [the assured], would have been equiva- 
lent to collection.” <A life policy which stipulates for the pay- 
ment of an annual premium by the assured, with a condition to 
be void in case of nonpayment, is not an insurance from year to 
year; but the premium constitutes an annuity, the whole of 
which is the consideration for the entire assurance for life. The 
condition is a condition subsequent, making the policy void by 
nonperformance of the condition: Insurance Co. vs. Statham, 
93 U.S., 24; Insurance Co. vs. Pruett, 74 Ala., 487. So, if the 
note is given for the annual premium, the acceptance of the 
note is a waiver of the payment of the premium, and brings into 
operation such conditions in the policy referring to the note. 
In this case the policy was not placed in evidence, no condition 
of invalidity is shown, and no violation of its provisions can be 
presumed. 

The testimony clearly shows, and I find, that at the time of 
obtaining the policy Bunting gave his negotiable promissory 
note, and indorsed it over to Fritter, together with the $305, 
previously referred to as arranged, in payment of the first 
year’s premium on the policy. The policy for $50,000 was then 
delivered to Bunting. Fritter thereafter sold and indorsed the 
note to the First National Bank of Pocatello, without recourse. 
This constituted an absolute, completed transaction between 
the parties, and operated as a full payment of the premium for 
the first year, even if the note was never paid. The sale of the 
note to the bank by Fritter operates, as between Bunting and 
the insurance company, as a collection of the note. The insur- 
ance company would thereafter be estopped from claiming a 
forfeiture of the policy because of the nonpayment of the note. 
So the insurance company would be estopped after it had col- 
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lected subsequent premiums on the policy. The fact that 
Bunting afterwards directed the cashier of the Bunting bank to 
pay the note at maturity does not change the character of the 
transaction, nor create nor stamp the fund or the policy with a 
trust. It necessarily follows that the note and the $305 pre- 
viously paid make up the first year’s premium on the policy, 
amounting to.$1,805. This did not constitute a trust fund, and 
never was a part of the assets of the bank. The funds of the 
bank were not used in making the first payment, or any part of 
it, at the time. Bunting obtained the actual ownership of the 
policy. So far, Bunting must be held to have paid the full pre- 
mium, and to be the owner of the policy, unaffected by any 
trust liability. It also appears from the record that Bunting 
owned all the stock of the bank, was its president and manager, 
and, without hindrance or question from the directors, man- 
aged and controlled its business. Since its organization, in 
1892, up to the time the receiver was appointed, in 1897, it had 
done business as a bank, and was considered solvent during the 
years 1894, 1895, and 1896, so far as being able to pay, and in 
paying, its obligations as they matured. The acts of Bunting 
were open, and not secretive. The fraud, if any, consisted in 
overdrawing his account at the bank which he owned, and in 
procuring and depositing as assets of the bank to his own 
credit $107,000 or more of securities which were by him, as 
manager, hypothecated in part to secure other obligations 
growing out of the bank’s indebtedness. Bunting was evi- 
dently endeavoring to keep up the credit of the bank and to pay 
its obligations during a period when strong men were driven 
into despair by a whirlwind of financial adversity, few of whom 
were able to withstand the gale. The securities he deposited 
shrunk in value, and many losses followed; but no intentional, 
criminal dishonesty appears on the part of Mr. Bunting in his 
management of the bank, or in his endeavor to save it from 
financial ruin. 

The record shows that on the 16th day of July, 1895, the $1,- 
500 note was forwarded by the Pocatello bank to the Bunting 
bank, and it was paid by crediting the same to the former bank, 
and charging the same to Bunting’s account. It also appears 
that, at the time of the payment of said note, Bunting had a 
balance to his credit of about $20,000 on the books of the bank. 
At the time the note was given, in 1894, it does not appear that 
Bunting was indebted to the bank. The second premium, of 
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$1,805, was paid by the bank November 24, 1895, on Bunting’s 
check. At this time Bunting’s account was overdrawn about 
$10,000. The third premium was paid on Bunting’s check No- 
vember 27, 1896. At this time Bunting’s account shows a bal- 
ance to his credit of over $9,000 on the books of the bank. So 
far as I am able to judge from the testimony with reference to 
Bunting’s account at the bank, it appears that, while he had a 
credit on the books of the bank, yet, as a matter of fact, he had 
deposited to his credit stock and shares of Bunting & Co., Mer- 
chants, amounting to $107,000, besides other securities, that 
were in part fictitious, as some of them were held as security for 
other debts, and were not paid for in full, so that, considering 
these credits as made, his account was overdrawn after the 31st 
day of December, 1894. For these reasons, respondent seeks to 
charge the fund derived from the insurance policy with a con- 
structive trust because the sum of $5,110 of the funds of the 
bank was paid in premiums on the policy, and asks that not 
only the amount paid, but the whole $50,000, be turned over to 
the bank, as impressed with a trust. In section 124 (1 Perry, 
Trusts), defining resulting trusts, the author says: ‘“ There is 
another class of trusts, which result in law from the acts of 
parties, whether they are intended to create a trust or not, and 
they are aptly designated as ‘ resulting trusts.’” In section 
152 the author says: “In this chapter resulting trusts will be 
examined under five heads: (1) When the purchaser of an es- 
tate pays the purchase money and takes the title in the name 
of a third person; (2) where a person standing in a fiduciary 
relation uses fiduciary funds to purchase property, and takes 
the title in his own name. * * *” It will be remembered 
that the policy in question was payable to the heirs, executors, 
administrators, and assigns of Charles Bunting. By giving the 
$1,500 note to Fritter, who sold the same, and paying the bal- 
ance of the first premium and receiving the policy, Bunting 
acquired the legal title to the policy and its proceeds; and no 
subsequent payment of premiums maturing thereafter, by him, 
out of the funds of C. Bunting & Co., Bankers, could create a 
trust in favor of said bank or its receiver. The trust, if any, 
must arise or result from the transaction whereby the trustee 
acquired the legal title or right to the property in which the 
trust is claimed, and it must arise at the time the legal title is 
obtained by the trustee, and not afterwards. This doctrine is 


sustained by the great weight of authority, and the principle 
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applies to transactions of this character as well as to cases 
growing out of real estate transactions. In section 133 (1 Perry, 
Trusts) it is said: “ The trust must result, if at all, at the in- 
stant the deed is taken, and the legal title vests in the grantee. 
No oral agreements and no payments, before or after the title 
is taken, will create a resulting trust, unless the transaction is 
such at the moment the title passes that a trust will result 
from the transaction itself.” In Re Wood (D. C.) it is said: 
“To raise such a trust where the purchase money is paid by one, 
and the title taken by another, the entire purchase money must 
have been paid by such party; or, if a part only be paid, such 
part must be paid for some aliquot part of the property, as a 
fourth, a third, or a moiety, and there must be no uncertainty 
as to the proportion of the property to which the trust extends: 
Olcott vs. Bynum, 17 Wall., 44. And, again, such a trust must 
arise at the time of the purchase. It cannot arise by after ad- 
vances.” In Bosworth vs. Hopkins (85 Wis., 50, 62) it is said: 
“ Whether any trust is to be implied in favor of the firm from 
the alleged secret or fraudulent use of its funds in making the 
purchase depends entirely upon the facts as they existed No- 
vember 29, 1875, when the purchase was made; and the subse- 
quent withdrawal of funds of the firm, and use of the same in 
payment of part of the purchase money and interest remaining 
unpaid, and the payment of taxes or improvements on the land, 
cannot be regarded as material to the rightfulness of the pur- 
chase. * * * And subsequent wrongful payments on the 
purchase price from the partnership funds pursuant to a land 
contract, and subsequent and prior to the deed, will not be 
ground for an implied trust, though the firm might, if neces- 
sary, have a lien against the land for sums so paid: Conner 
vs. Lewis, 16 Me., 274.” Fulton vs. Jansen, 99 Cal., 587, 34 Pace., 
331; French vs. Sheplor, 88 Ind., 266; Buck vs. Swazey, 35 
Me., 41; Pinnock vs. Clough, 16 Vt., 500; Case vs. Codding, 38 
Cal., 191; Munro vs. Collins, 95 Mo., 38; Botsford vs. Burr, 2 
Johns., Ch., 405; Pom., Eq. Jur., § 1037; White vs. Carpenter, 
2 Paige, Ch., 237; Barnard vs. Jewett, 97 Mass., 87; Tilford vs. 
Torrey, 53 Ala., 120; Coles vs. Allen, 64 Ala., 98; Somers vs. 
Overhulser (Cal.). Under the facts shown, the money derived 
from the policy is not made subject to, or impressed with, a 
trust in favor of the bank. 

But it appears that the sum of $3,610 of the moneys of the 
bank was, after Bunting had obtained ownership and title to 
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the insurance policy, used by him in making payments of pre- 
miums upon the policy as they matured. This sum is traced 
into the policy, and, as we understand, counsel for the appel- 
lant, upon the argument, consented that this sum, with interest, 
could be allowed the bank, and made a lien upon the fund. In 
section 842 (2 Perry, Trusts) it is said: ‘ Where the trust fund 
constitutes a part only of the purchase money of an estate, the 
court usually gives a lien on the land only for the amount of the 
trust fund invested and interest; but, where the entire land is 
the fruit of the trust fund, the cestui que trust has an election 
to take the land, or the trust fund and interest.” In section 123 
(1 Perry, Trusts) it is said: “ If, however, a trustee purchase 
an estate with trust funds, and adds funds of his own to the 
purchase money, a trust will result to the cestui que trust, and 
the burden will be on the trustee to show the amount of his 
own funds in the purchase; otherwise, the cestui que trust will 
take the whole. If the purchase is partly with trust funds and 
partly not, the cestui has a lien on the whole property for the 
amount of the fund misapplied.” In Munro vs. Collins (95 Mo., 
33, it is held that, where a trustee purchases an estate partly 
with his own funds and partly with the trust money, the cestui 
que trust, on establishing the fact, will have a lien on the whole 
estate for the whole amount of the trust fund thus misapplied. 
See, also, Bosworth vs. Hopkins, 85 Wis., 50; Botsford vs. 
Burr, 2 Johns., Ch., 404; Case vs. Codding, 38 Cal., 191. 

The respondent insists that the $50,000 derived from the in- 
surance policy, which was payable to Bunting’s heirs, represen- 
tatives, and assigns, should be impressed with a trust because 
$5,110 of the funds of the bank were used to pay the premiums. 
He demands that a court of equity shall allow the bank a re- 
turn of the money invested and $44,890 as a just equivalent for 
the use of $5,110 for the time named. If the trust created were 
a constructive trust, and the payments were made of trust 
money at the time Bunting acquired the policy, this contention 
would seem more in accordance with the holding of many 
courts. But in this case, where the fund sought to be im- 
pressed with a trust is so grossly disproportionate to the 
amount of the trust funds alleged to have been used, the appli- 
cation of the rule is inequitable, and courts of equity are not re- 
quired to do injustice; nor should such a doctrine be invoked 
under a state of facts like those under consideration in this 
case. ‘The case of Holmes vs. Gilman (138 N. Y., 369), which is 
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relied upon by respondent, differs materially from the case at 
bar. In that case Gilman embezzled $200,000 from the cestui 
que trust, and afterwards insured his life, for the benefit of his 
wife, for $50,000, from the funds so embezzled. The court de- 
clared a trust upon the fund, but on page 385 (1388 N. Y.) recog- 
nized the existence of the equitable rule here contended for, 
without deciding the question, because it was not before the 
court. The court said: “If the proceeds of these policies had 
been greater than the whole amount of the indebtedness of the 
husband to the cestui que trust arising out of the husband’s 
breach of trust, we do not decide what in equity might be the 
different rights of the wife and the cestui que trust in the bal- 
ance, or whether any different rule could be logically applied. 
The husband in this case converted $200,000 of what stood in 
the nature of a trust fund, and the plaintiff recovers only a lit- 
tle over one-fourth thereof in case the judgment of the referee’s 
report be affirmed. We simply decide the case before us.” 
Here the insurance was payable to Bunting’s heir’s administra- 
tors, and assigns,—in effect, to his creditors; and $5,110 is the 
only sum charged in the complaint as having been in any man- 
ner misappropriated from the funds of the bank by Bunting. 
This is the only allegation in the complaint, or claim on that 
subject, while $50,000 is sought to be applied to reimburse the 
trust fund thus alleged to have been depleted. In the Gilman 
Case, at the time the policy was obtained all of the first pre- 
mium was paid out of the trust moneys. In this case the first 
premium was paid by the note of Bunting, for which full credit 
was given by the company, which vested in him the legal title 
to the policy at the time of its delivery, relieved from any trust 
obligation. In the Gilman Case the policy was payable to his 
wife. Upon his death the policy and the proceeds thereof be- 
came her separate, individual property. In this case the policy 
was payable to Bunting’s heirs, and thereby became a part of 
his estate, so that his creditors holding his promise to pay, and 
to whom he was indebted, could recover therefrom the amount 
due them. In the one case there was an intent shown to de- 
fraud creditors; in the other, an intent and disposition are 
shown to pay creditors. In the case at bar neither the insur- 
ance policy nor the proceeds thereof were ever impressed with 
a constructive trust. When Bunting paid or arranged for the 
payment of $305, and gave his note for $1,500 to Fritter, the 
agent of the insurance company, in payment of the first year’s 
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premium, and it was accepted as such, and the policy delivered, 
the title to the policy and the proceeds thereof became vested in 
Bunting. For all that appears, if Bunting had died during that 
year the company would have been liable on that policy for its 
full amount, even if the note had never been paid. As it now 
stands, the policy having been made payable to Bunting’s heirs, 
the fund necessarily belongs to the estate, and becomes liable 
for the payment of Bunting’s debts, and all his creditors will 
share ratably in the fund according to the amount of their 
respective claims. But, if the fund is impressed with a trust, 
then only the creditors of the Bunting bank, to the exclusion of 
other creditors, would obtain the sum of $44,890 over and above 
the amount invested by Bunting from trust funds, as a reward 
for his misappropriation of the funds of the bank. To permit 
such a disposition of the fund in this case would, to my mind, 
not only be an injustice to the heirs and creditors of Bunting, 
but would be an example against which the conscience of a 
court of equity would revolt. By giving its sanction to such a 
disposition of the fund, a court of justice would indeed become 
an engine of oppression and injustice, while by returning the 
fund misappropriated, with interest, the injured parties are re- 
stored to their original standing, and the financial loss com- 
plained of is recompensed. By insuring his life for the benefit 
of his estate, Bunting’s creditors were, as it seems, placed in a 
better position than they otherwise would have been; and this 
was, possibly, his intention in obtaining the insurance. If he 
afterwards entertained the intention of assigning the policy to 
the appellant, he did not effectuate that purpose by delivering 
the assignment of the policy. It still belongs to the estate of 
Bunting. The respondent is restored to what belongs to it, 
and the heirs and creditors receive upward of $44,000 that they 
would not have received but for the alleged fraudulent acts of 
Bunting. 

I am of the opinion that the plaintiff has an equitable lien, in 
the nature of a resulting trust, upon the fund in question, for 
the amount of money of the bank used in paying the second and 
third premiums, amounting to $3,610, with interest; but I can- 
not allow the $1,500 advanced by the bank in payment of the 
note given by Bunting. That payment was of no legal benefit 
to him, and no equitable lien or trust can arise from this pay- 
ment. As to Bunting and the insurance company, the premium 
for the first year was paid. The record shows that the appel- 
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lant obtained the policy, with the assignment thereof attached 
thereto, after Bunting’s death; that he paid no consideration 
therefor, and claims no interest therein except as trustee for 
the heirs of Bunting’s estate. Under such circumstances, the 
money collected upon the policy belongs to the heirs of Charles 
Bunting, deceased, and should be paid to the administrator of 
Charles Bunting, deceased, after the payment by him of the 
sum of $3,610 to the respondent, with interest, as stated herein. 
It is, therefore, ordered that, out of the $50,000 fund in the 
hands of the appellant, he pay to the respondent the sum of 
$1,805, with interest thereon from November 27, 1895, and the 
sum of $1,805, with interest thereon from November 27, 1896, 
and that the interest be computed at the rate of 8 per cent per 
annum. It is further ordered that the findings and conclusions 
of the court below be set aside and vacated, and that the judg- 
ment and decree be reversed, and that findings and decree be 
entered in accordance with this opinion. The costs of this case 
to be equally divided. 
Baskin, J. (concurring). 

It is alleged in the complaint * that in his lifetime the said 
Charles Bunting procured his life to be insured, on or about the 
29th day of November, 1894, by a life insurance policy executed 
by the New York Life Insurance Company, in the sum of $50,- 
000, payable to his estate in the event of death; that a policy 
was duly issued to him therefor as aforesaid by said life insur- 
ance company; that in payment of the first premium the said 
Bunting executed his note, due in July, 1895.” These allega- 
tions were fully sustained by the evidence, and are not disputed 
by the appellant. It further appears from the evidence that the 
note so given in payment of the first premium was for $1,500, 
payable to Bunting’s own order, on July 1, 1895; that Bunting 
indorsed and delivered the same to W. C. Fritter, who was the 
general agent of the insurance company, and represented it in 
the transaction; that said note and the policy are of the same 
date; that the agent afterwards, for value, indorsed and deliv- 
ered the same, without recourse, to the First National Bank of 
Pocatello; that upon the maturity of the note the same was 
presented to C. Bunting & Co., Bankers, of which Bunting was 
the manager and one of the directors, and was paid by the lat- 
ter bank by crediting, under the direction of Bunting, on its 
bank books, the First National Bank of Pocatello with the 
amount of said note; that, under the direction of Bunting, his 
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account with C. Bunting & Co. was charged with the amount 
of said note; that afterwards two other premiums, of $1,805 
each, were paid out of the funds of C. Bunting & Co., on checks 
for the same drawn on said bank by Bunting. There is some 
conflict in the evidence as to whether Bunting had any money 
to his credit in C. Bunting & Co.’s bank when said note and the 
two other premiums were paid, but I think that the evidence 
shows that he had none. The complaint does not allege that 
Bunting was insolvent either at the date of the policy or when 
such payments were made, and the only charge of fraud made 
against him in the complaint is that while he was the manager 
of C. Bunting & Co. he caused the note to be paid, and drew 
checks on the bank, which were honored, when he had no 
money of his own deposited in said bank, and had no credit 
there upon which he was entitled to draw, or which he was au- 
thorized to use in the payment of his own obligations. Before 
Bunting’s death he assigned, without consideration, the insur- 
ance policy to the appellant. After the death of Bunting the 
appellant was paid $50,000 on the policy. The respondent 
claims that from these facts there arose a constructive trust in 
favor of C. Bunting & Co., by virtue of which it became the 
equitable owner of said policy. It is evident from the facts 
that, upon the execution of the policy and the note given in pay- 
ment of the first premium, the assured became the absolute 
owner of the policy, and that such was the intention of the in- 
surance company when it issued the policy and received said 
note, and that the only consideration of said policy was said 
note, unless Bunting paid $305, the difference between the prin- 
cipal of said note and the amount of the other premiums. No 
funds of C. Bunting & Co., Bankers, constituted any part of the 
consideration for the policy. The bank was not connected in 
any way with the transaction in which Bunting acquired the 
legal title to the policy, nor was it in any way injured thereby. 
Therefore the title which Bunting thus acquired was an abso- 
lute one. That Bunting became the absolute owner, and was 
such owner at the time the note was paid, are conclusively 
shown by the patent fact that, if he had died before the payment 
of the note, the policy would not have been thereby vitiated, 
but upon his death could have been enforced against the insur- 
ance company. As the bank had no connection whatever with 
the matter until the note was paid, the alleged trust has no 
other basis than the payment of said note and the two subse- 
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quent premiums. It follows that, unless these payments de- 
vested Bunting of all or a portion of his legal title, no resulting 
or constructive trust arose in favor of the bank. From the na- 
ture of such trusts, no such anomalous result as that is possi- 
ble. No such doctrine has ever been laid down by any of the 
text writers or held by any court. Any one who holds the legal 
title to either real or personal property cannot be devested of 
all or any portion of his title in any such way; nor can any 
equitable interest in such property be acquired, as against the 
absolute title, in that way. Neither a resulting nor a con- 
structive trust in either real or personal property can arise 
from anything which the owner of the legal title may do in re- 
gard to such property after the legal title has been acquired. 
Equitable liens, however, may be created in favor of other per- 
sons by the subsequent acts of such owner. The only differ- 
ence between a resulting and a constructive trust is well stated 
in respondent’s brief as follows: ‘“ Resulting trusts arise from 
an implied agreement. It is enforced as an agreement, yet it 
arises by operation of law; it is implied. For instance, prop- 
erty is bought and paid for out of the funds of one person, and 
is deeded to another. <A trust is implied in favor of the party 
who furnished the means. * * * Constructive trusts are 
wholly different from implied trusts, in this: They arise out 
of some actual or constructive fraud. They are not upon the 
theory of an agreement or contract, but they arise out of the 
violation of some duty, amounting to a fraud, and are in invi- 
tum, and are enforced upon the party regardless of what his 
intention is.” From the very nature of these trusts, they can 
only be created by acts done in the acquisition of the legal title, 
and must vest in the cestui que trust the equitable title at the 
same time that the legal title vests in the trustee; and in cases 
of constructive trusts the actual or constructive fraud upon 
which they arise must have been committed in the acquisition 
of the property to which the trust attached. In 1 Beach, 
Trusts (§ 180, p. 377), it is stated that “‘ whenever it is shown 
that a fraud, either actual or constructive, has been committed 
in the acquisition of property, equity will raise a constructive 
trust in favor of the person defrauded.” See, also, the numer- 
ous cases cited in note 1 on said page. 

In all cases of resulting or constructive trusts there are two 
titles. One is legal, and the other equitable. The latter is the 
beneficial title, but when the legal title to property is an abso- 
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lute one there is no room fora trust. It is conceded by counsel 
for the respondent that Bunting acquired an absolute legal 
title to the policy. In their brief they say: “ Of course, the 
title to this insurance policy vested in Bunting. That is the 
very cause of the complaint. As long as he carried it without 
paying for it out of the bank funds, he had the right to it; but, 
the moment he paid for it out of the funds belonging to the 
bank, equity thrusts upon it a trust by construction of law.” 
It is admitted by this statement, and such was the fact, that up 
to the time the note was paid the title of Bunting was as abso- 
lute as his title to any other property which he may have 
owned; and if it be conceded that by its payment he committed 
an actual fraud, and not an implied one, such payment does not 
‘aise a resulting trust in favor of C. Bunting & Co., because it 
was neither alleged in the complaint nor shown by the evidence 
that any fraud was committed in the acquisition of Bunting’s 
absolute title to the policy. The admission in the brief of re- 
spondent’s counsel that, “as long as he [Bunting] carried it 
[the policy] without paying for it out of the bank’s funds, he 
had a right to it,” shows that it is not claimed that fraud was 
committed in the acquisition of the title, but that the only 
fraud complained of and relied on was the payment of the note 
and premiums after the absolute title of Bunting had been ac- 
quired. The note was paid six months after, and the premi- 
ums, respectively, in one and two vears after, the title to the 
policy had been acquired. The execution and delivery of the 
note was the sole consideration which induced the agent of the 
insurance company to issue the policy, and it would have con- 
tinued to be in force if the note had never been paid. Neitherdid 
the payment of the note enhance the value of the policy or bene- 
fit it in any way. Therefore, C. Bunting & Co. acquired no right 
in the policy by virtue thereof. But the payment of the second 
and third premiums increased the value of the policy and kept 
it alive, and, notwithstanding these payments did not raise a 
resulting trust in favor of C. Bunting & Co., an equitable lien, 
in the nature of a resulting trust, was created in its favor on 
said policy and its proceeds for the amount of each of the last 
premiums, with legal interest. In 2 Story, Eq. Jur. (13th Ed., 
p. 558, § 1217), it is stated that: ‘“ There are liens recognized in 
equity whose existence is not known or obligation enforced at 
law, and in respect to which courts of equity exercise a very 
large and salutary jurisdiction. In regard to these liens, it 
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may be generally stated that they arise from constructive 
trusts. They are, therefore, wholly independent of possession 
of the thing to which they attach as a charge or incumbrance, 
and they can only be enforced in courts of equity.” Pomeroy, 
in his work on Equity Jurisprudence (section 166), asserts that 
it is more accurate to describe these liens as analogous to 
trusts. In Jones, Liens (§ 28), it is stated that: ‘ Equitable 
liens do not depend upon possession, as do liens at law. Pos- 
session by the creditor is not essential to his acquiring and 
enforcing a lien.” In the case of Ferris vs. Van Vechten (9 
Hun, 12) it appears that an executor of an estate had 
in his hands money of the estate sufficient to pay the 
creditors of the same, but instead of doing so he applied 
these funds in the payment of taxes and of repairs, and in re- 
moving a lien upon real estate devised by said will in trust for 
certain beneficiaries named therein. It was held that the funds 
so applied were held in trust by the executor for the benefit of 
the creditors, and, as the devisees had the benefit of the misap.- 
propriation of the fund, it became a charge upon the devised 
property. The real estate was accordingly sold to satisfy the 
lien thereby created. The foregoing case, and the case of Had- 
dow vs. Lundy (59 N. Y., 320) are in point upon the question 
under consideration. The facts in the latter case are as fol- 
lows: The defendant, Margaret Lundy, procured letters of ad- 
ministration on the estate of Robert Haddow, deceased, on the 
false and fraudulent representation that she was the widow of 
the deceased. Mary Haddow, the widow of the deceased, and 
his children, instituted a suit to revoke the letters granted to 
the defendant, and to have letters granted to Mary Had- 
dow, and to have certain funds of the estate, which the 
complaint alleged had been used by the defendant in im- 
proving certain real estate belonging to her, decreed a lien 
upon such real estate. The letters granted to the defendant 
were set aside, and Mary Haddow was appointed administra- 
trix; and the amount of the money of the estate which the de- 
fendant had expended in buildings on her real estate was 
adjudged to be a lien on said real estate, and the same was 
ordered to be sold to satisfy the lien. The Appellate Court, in 
its opinion, said: ‘A portion of the money belonging to the es- 
tate was clearly traced into the building erected by the defend- 
ant upon her own land. Although she had also invested money 
of her own in the same building, the trust fund could, on 
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familiar principles of equity, be followed as an equitable lien, 
and therefore adjudged and enforced by any appropriate 
remedy.” The judgment of the lower court was affirmed. The 
case at bar only differs from this case in this: The trust fund, 
instead of being expended by the trustee in improving real 
estate which belonged to him, was used in enhancing the value 
and prolonging the life of an insurance policy of which he was 
the owner. In 2 Lewin, Trusts (p. 897, § 10), it is said that 
““ wherever a trust fund is traceable into land, and the fund con- 
stitutes a part only of the money laid out in the purchase, the 
court has usually given a lien merely on the land for the trust 
money and interest.” The same practice is stated in section 
843, 1 Perry, Trusts. The principle underlying this practice is 
applicable to the case at bar, and when the money which be- 
longed to C. Bunting & Co., that was expended for the benefit 
of the policy, is repaid to it, with interest, out of the funds 
realized on the policy by the appellant, the requirements of 
equity will have been fully met. 

As the assignment of the policy to Wolstenholme, the appel- 
lant, was made without consideration, he took and held the 
same subject to the equitable lien of C. Bunting & Co.; and the 
receiver of said company is entitled to have paid to him, out of 
the funds in appellant’s hands, realized on the policy, the 
amount of the premiums paid on said policy, with interest 
thereon at the legal rate from the time each premium was paid; 
and for the additional reason that, as alleged in the complaint, 
the insurance was payable to Bunting’s estate in the event of 
his death, and the appellant not having paid any consideration 
for the assignment, or having paid any premiums on the policy, 
he held the same merely as trustee, and, as the money paid on 
said premiums is traceable into said fund, he holds said policy 
subject to said lien, and in trust for the creditors of Bunting’s 
estate and for his heirs. This view of the case is supported 
both by the principles of equity and the authorities herein 
quoted. I concur in the conclusion and judgment announced 
in the opinion of Mr. Justice Miner. 

Barton, C. J. 

I am unable to agree with my Brethren in the disposition 
they have made of this case. The action is a suit in equity, 
brought by the plaintiff, as receiver of C. Bunting & Co., a cor- 
poration organized under the laws of Utah, but which carried 
on a banking business in the State of Idaho, to recover a fund 
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of $50,000, the proceeds of a:life insurance policy issued upon 
the life of Charles Bunting, now deceased; the fund having 
come into the possession of the defendant because of an assign- 
ment of the policy to him. It is alleged in the complaint that 
the corporation was organized about December 9, 1892, for the 
purpose of doing a general banking business at Blackfoot, 
Idaho; that it carried on such business at that place until Feb- 
ruary 15, 1897, when, having become insolvent, it closed its 
doors, and in a suit of a creditor against the bank in his own 
behalf and in behalf of all other creditors, brought in a District 
Court of the State of Idaho, this plaintiff was appointed gen- 
eral receiver of the corporation, and thereafter, in another 
creditors’ suit brought against the bank in a District Court of 
Utah, this plaintiff was appointed receiver for all the assets 
and matters pertaining to the corporation existing and to be 
found in Utah; that the plaintiff qualified and is acting as re- 
ceiver of the bank and its assets; that Charles Bunting, during 
the entire existence of the bank, was its acting general man- 
ager, directed its affairs, and held the office of vice-president; 
that about November 29, 1894, said Bunting procured his life to 
be insured, and had issued to him a life insurance policy in the 
sum of $50,000, payable, in the event of his death, to his estate; 
that in payment of the first premium the insured executed his 
note, due in July, 1895, and caused it to be discounted by his 
own bank; that at the time of the transaction he had no money 
of his own on deposit in the bank, and no credit upon which he 
was entitled to draw, or which he was authorized to use in pay- 
ment of his own obligations; that all the premiums on the 
policy, aggregating $5,110, were taken by the insured from the 
funds of the bank and used in the purchase of the insurance; 
that the money thus used was the property of the bank; that 
the bank was in truth insolvent during a large portion of the 
three years prior to the appointment of the receiver; that in 
1896, and before the payment of the last premium, the insured 
assigned the policy to the defendant, who paid no consideration 
whatever therefor; that after the assignment the insured re- 
tained possession of the policy, and continued to treat it as his 
own, and paid the last premium from the funds of the bank; 
that the insured died on May 16, 1897; that after the death of 
said Bunting the defendant procured possession of the policy 
from among the papers of the deceased, and thereafter received 
from the insurance company $50,000, the amount of the policy, 
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and now holds the same in his possession; that in equity and 
good conscience the insurance money so collected belongs to 
and is the property of the corporation, and should be paid to 
this plaintiff as receiver; that the amount of the available as- 
sets to be distributed among the creditors was reduced by the 
amounts paid for premiums on the policy; and that, upon de- 
mand made, payment of the fund to the receiver was refused by 
the defendant. The answer admits the corporate existence of 
C. Bunting & Co., Bankers, the amount of the life insurance by 
Charles Bunting, the assignment of the policy to defendant, 
and the receipt of the sum of $50,000 as the proceeds of the in- 
surance, which sum the defendant now holds in his possession. 
The other material allegations of the complaint appear to be 
denied. 

From the testimony introduced at the trial the court, among 
other things, found that the banking corporation was duly or- 
ganized under the laws of Utah, December 9, 1892, and there- 
after did a general banking business at Blackfoot, Idaho, until 
February 15, 1897, when it ceased to do business, and has trans- 
acted no business since as a banking institution; that on the 
day last named the plaintiff, in a suit brought in Idaho by a 
creditor in his own behalf and in behalf of all other creditors, 
was appointed general receiver of the institution and of all its 
property and effects; that thereafter, on February 21, 1898, in 
a similar suit brought in Utah, the plaintiff was appointed re- 
ceiver of all assets, causes of action, and other things pertain- 
ing to the corporation, existing or to be found in Utah; that he 
at once qualified, became, and still is, such receiver; that dur- 
ing all the time the banking business was conducted Charles 
Bunting had the exclusive management, control, and direction 
thereof, without the intervention of the board of directors or 
other officers, and was vice-president of the corporation; that 
from the time of its organization, and during all the time it 
transacted banking business, the corporation was actually in- 
solvent, and was known to be so by said Bunting, but its 
insolvency was not known to the general public until the insti- 
tution closed its doors; that about November 29, 1894, a policy 
of insurance was issued to Charles Bunting upon his life, pay- 
able to his estate after his death, and thereafter delivered to 
him; that said Bunting paid for the policy, and each and every 
premium thereon, amounting to $5,110, with the money of the 
corporation taken by him wrongfully, unlawfully, and fraudu- 
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lently,—the last premium, amounting to $1,805, being so paid 
by him about November 28, 1896; that in August, 1896, said 
Bunting executed an assignment of the policy.to the defendant, 
and notified the insurance company thereof, but the assignment 
and policy were retained in the possession of the insured until 
his death, which occurred May 16, 1897, when they were found 
among his papers and effects, and delivered to the defendant, 
who never paid any consideration or parted with anything of 
value for the assignment of the policy, and never paid any part 
of the premiums; that the defendant has received the sum of 
$50,000 on the policy, and has the same now in his possession at 
Salt Lake City, Utah; that after November 1, 1894, Charles 
Bunting had no money on deposit with the corporation or in the 
bank, and had no credit there upon which he was entitled to 
draw, or which he was authorized to use in payment of his own 
obligations, but during all the time his account was largely 
overdrawn, and at the time of his death, for money taken with- 
out authority and abstracted from the assets of the corpora- 
tion, he was indebted to it in a sum largely in excess of $150,- 
000, no part of which has ever been paid; and that when the 
corporation ceased doing a banking business it was indebted to 
various persons in the sum of $251,635.42, and the value of the 
assets did not exceed the sum of $100,000. Such, in substance, 
are the material findings of fact. The evidence is quite volu- 
minous, and appears to be amply sufficient to support the find- 
ings. The court, upon the facts found, made a decree directing 
the defendant to pay over to the plaintiff the $50,000 now in his 
hands, and which he received on the policy of insurance, with 
interest thereon from February 25, 1898, that being the date of 
the commencement of this suit, and to pay the costs of suit. 
Judgment was entered accordingly. 

It is contended by the appellant, in the first instance, that 
when, on November 29, 1894, the policy in question was deliv- 
ered to Bunting, the insured, he thereby acquired the legal title 
to it, and all rights thereunder, and that, having thus the title 
or right of possession and the possession, and right of assign- 
ment, he had the right to dispose of it, or the proceeds thereof, 
either with or without consideration, regardless of any person, 
except his then-existing creditors, and even as against them, 
provided he was then solvent and able to pay his then existing 
debts. This contention, in the absence of any fiduciary rela- 
tions connected with the procurement of the policy, might be 
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regarded as of considerable force; but the respondent main- 
tains that the policy of insurance and the premiums were paid 
for entirely out of corporate funds wrongfully and illegally 
taken by the insured, out of assets belonging primarily to the 
creditors of the banking corporation, which, it is insisted, was 
at that time insolvent. If this be true, then not only the policy 
but its proceeds became impressed with a trust by implication 
of law, and the insured in his lifetime held the policy as a trus- 
tee for the benefit of the cestuis que trustent, the creditors, and 
could not shake off the fiduciary character by assignment. The 
assignee, as to the policy and the proceeds thereof, stands ex- 
actly in the same relation as to the corporate creditors as did 
his assignor. If the bank was insolvent, and the insured pur- 
chased the insurance, and paid the premiums out of the corpo- 
‘ate assets, the creditors, or the receiver for their benefit, is en- 
titled to the proceeds of the investment, so long as they have 
not passed into the hands of innocent third parties who have 
had no notice of the facts in relation thereto. This is true, re- 
gardless of the method by which such assets were obtained for 
the purchase. Where a corporation is insolvent, the assets con- 
stitute, in a certain sense, a trust fund for the payment, in the 
first instance, of the corporate debts, and the person in charge 
of the fund is the trustee, and the creditors are cestuis que trus- 
tent. If the trustee in such case purchases property with the 
assets, the transaction is looked upon as a purchase paid for by 
the cestuis que trustent. ‘A purchase with trust funds is vir- 
tually a purchase for the cestui:” 1 Perry, Trusts, § 127. In 
2 Pom., Eq. Jur. (§ 1049), it is said: ‘“ Whenever a trustee or 
other person in a fiduciary capacity, acting apparently within 
the scope of his powers,—that is, having authority to do what 
he does,—purchases property with trust funds, and takes the 
title thereto in his own name, without any declaration of trust, 
a trust arises with respect to such property in favor of the 
cestui que trust or other beneficiary. Equity regards such a 
purchase as made in trust for the person beneficially interested, 
independently of any imputation of fraud, and without requir- 
ing any proof of an intention to violate the existing fiduciary 
obligation, because it assumes that the purchaser intended to 
act in pursuance of his fiduciary duty, and not in violation of 
it:” 1 Perry, Trusts, §§ 128, 430; 2 Perry, Trusts, § 838; Bank 
vs. Russell, 50 Neb., 277. 
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Bunting could not invest the corporate assets of an insolvent 
concern, and then claim the benefits or profits of the invest- 
ment, as against the creditors. While the assets of a corpora- 
tion cannot be and are not burdened with a specific lien or di- 
rect trust, in the absence of a valid judgment or recorded lien 
created by the parties, still, insolvency appearing, the creditors 
have a right to payment out of them before they can be appro- 
priated for any other purpose. Such assets constitute a trust 
fund in the sense that the proceeds must in the first instance be 
applied to the payment of the corporate debts, and if, anterior 
to such payment, any portion of the fund be invested in other 
property, the cestuis que trustent have a right to follow the 
fund into such investment, so long as the purchase can be iden- 
tified as made with such proceeds and with knowledge of the 
facts. This court, in Wyeth Hardware & Manufacturing Co. 
vs. James-Spencer-Bateman Co. (15 Utah, 110, 47 Pac., 604), 
said: ‘“ Doubtless, the assets of a corporation constitute, in a 
certain sense, a trust fund for the payment of its debts, in the 
sense that they cannot be appropriated for any purpose foreign 
to its legitimate business, or distributed among its officers or 
stockholders, until all its debts are paid. This implies that 
creditors have an equitable right, which may be enforced, when 
the assets have been taken into possession by a court of equity 
in a proper proceeding, at the instance of a proper party:” 2 
Story, Eq. Jur., §§ 1258, 1259; 2 Perry, Trusts, §§ 828, 885-838; 
2 Pom., Eq. Jur., § 1049; Mercantile Co. vs. Mt. Pleasant Equi- 
table Co-operative Inst., 12 Utah, 213. The trust arising under 
such circumstances as are claimed to exist in this case is a con- 
structive trust in invitum, it not having been in contemplation 
of the parties at the time of making the contract. Such a trust 
is fastened upon the conscience of the offending party by mere 
operation of law, and without his consent. It results from an 
abuse of fiduciary relations, misrepresentations, concealment, 
or other fraudulent practices, and a court of equity will 
convert him who has acquired property by any such method 
into a trustee, to execute the trust in such manner as to do 
justice between the parties. The right to pursue and claim 
property impressed with such a trust fails only when the means 
of ascertainment fail. This is upon the ground of the fraud 
connected with the transaction, creating, in foro conscientiz, a 
trust in favor of the parties defrauded. “A constructive trust 
is one that arises when a person clothed with some fiduciary 
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character, by fraud or otherwise, gains some advantage to him- 
self. Courts construe this to be an advantage for the cestui 
que trust, or a constructive trust:” 1 Perry, Trusts, § 27. The 
same author, in section 166, id., says: “ Ifa person obtains the 
legal title to property by such arts or acts or circumstances of 
circumvention, imposition, or fraud, or if he obtains it by virtue 
of the confidential relation and influence under such circum- 
stances that he ought not, according to the rules of equity and 
good conscience, as administered in chancery, to hold and enjoy 
the beneficial interest of the property, courts of equity, in order 
to administer complete justice between the parties, will raise a 
trust by construction out of such circumstances or relations; 
and this trust they will fasten upon the conscience of the 
offending party, and will convert him into a trustee of the legal 
title, and order him to hold it or execute the trust in such man- 
ner as to protect the rights of the defrauded party and promote 
the safety and interests of society. Such trusts are called ‘ con- 
structive trusts.’” So, in 2 Pom., Eq. Jur. (§ 1051), it is said: 
A constructive trust arises whenever another’s property has 
been wrongfully appropriated and converted into a different 
form. If one person, having money or any kind of property 
belonging to another in his hands, wrongfully uses it for the 
purchase of lands, taking the title in his own name; or if a trus- 
tee or other fiduciary person wrongfully converts the trust fund 
into another species of property, taking to himself the title; or 
if an agent or bailee wrongfully disposes of his principal’s se- 
curities, and with the proceeds purchases other securities in his 
own name,—in these and all similar cases equity impresses a 
constructive trust upon the new form or species of property, not 
only while it is in the hands of the original wrongdoer, but as 
long as it can be followed and identified in whosesoever hands 
it may come, except into those of a bona fide purchaser for 
value and without notice; and the court will enforce the con- 
structive trust for the benefit of the beneficial owner or original 
cestui que trust who has thus been defrauded:” 1 Perry, 
Trusts, §§ 167-169; 2 Story, Eq. Jur., §§ 1265, 1254, 1261; 2 
Pom., Eq. Jur., §§ 1044, 1053, 1058; Long vs. King, 117 Ala., 
423; Thompson’s Appeal, 22 Pa. St., 16; Wells Fargo & Co. vs. 
Robinson, 13 Cal., 134; Gale vs. Harby, 20 Fla., 171; Bent vs. 
Priest, 86 Mo., 475; Preston vs. McMillan, 58 Ala., 84; Weaver 
vs. Fisher, 110 Ill., 146; Hendrix vs. Nunn, 46 Tex., 141; Kayser 


vs. Maugham, 8 Colo., 232; Hollinshead vs. Simms, 51 Cal., 158. 
Vou. XXIX.- 46. 
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The principles above referred to apply with equal force 
where, as claimed in this case, the capital stock of the corpo- 
ration is owned by one person. In such case the corporation 
still remains a distinct entity, and does not necessarily lose its 
individuality or identity as a business concern, nor the char- 
acter or attributes of a corporation. Nor does the sole owner 
of the stock acquire the right to act for it, or transact its busi- 
ness, independently of its agents and officers, or become the 
owner of its corporate property individually as a natural per- 
son. During the existence of the corporation he is a mere 
stockholder, and the corporate affairs must be managed by the 
board of directors, the same as where there is a plurality of 
stockholders. If, therefore, such stockholder invests the cor- 
porate assets for his individual benefit and advantage, or dis- 
poses of them without the sanction of the proper officers, his 
action in so doing is illegal and wrongful, and the creditors of 
the corporation, in case of its insolvency, may follow the assets 
so invested or disposed of in the same manner as in the case of 
any other incorporation. The conveyance of all the capital 
stock to a purchaser gives him no right to carry on the business, 
or dispose of or invest the assets, as an individual. It simply 
gives him an equitable interest in the corporate property to 
carry on the business in the corporate name under the act of in- 
corporation, and the legal title to the property or assets still 
remains in the corporation. Hence, if such a purchaser, when 
the corporation is insolvent, uses the corporate assets or trust 
fund to purchase property for himself as an individual, such 
purchase is an abuse of a trust, which can confer no rights 
upon him, or on those claiming under him, as against the ces- 
tuis que trustent. In 2 Cook, Stock & Stockh. (§ 709), the au- 
thor says: “Although one person owns a majority of the stock, 
or all of it, or all but two shares, he does not, in consequence 
thereof, acquire the right to act for the corporation, or as the 
corporation, independently of the directors. One person may 
own all the stock, and yet the existence, relations, and business 
methods of the corporation continue.” So, in Button vs. Hoff- 
man (61 Wis., 20, 20 N. W., 667), after the stating of principles 
applicable to corporations, it was said: “ These general prin- 
ciples sufficiently establish the doctrine that the owner of all 
the capital stock of a corporation does not, therefore, own its 
property, or any of it, and does not himself become the corpora- 
tion, as a natural person, to own its property and do its busi- 
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ness in his own name. While the corporation exists he is a 
mere stockholder of it, and nothing else. The consequences of 
a violation of these principles would be that the stockholders 
would be the private and joint owners of the corporate prop- 
erty, and they could assume the powers of the corporation, and 
supersede its functions in its use and disposition for their own 
benefit, without personal liability, and thus destroy the corpora- 
tion, terminate its business, and defraud its creditors. The 
stockholders would be the owners of the property, and at the 
same time it would belong to the corporation. The stockholder 
owning the whole capital stock could, of course,do what several 
stockholders could lawfully do:” 2 Story, Eq. Jur., § 1258; Har- 
rington vs. Connor, 51 Neb., 214; England vs. Dearborn, 141 
Mass., 590; Winona & St. P. R. Co. vs. St. Paul & S. C. R. Co., 
23 Minn., 359; Parker vs. Hotel Co., 96 Tenn., 252; Wilde vs. 
Jenkins, 4 Paige, 481. 

The foregoing principles apply as well where the trust funds 
have been invested in an insurance policy as where the purchase 
consists of other property. This is so even where the policy is 
made payable to the estate or the heirs of the insured. It is 
true, where the insurance is procured with funds belonging to 
the insured, and in the absence of any violation of a trust, the 
beneficiary has a vested interest in the policy after it is deliv- 
ered; but where the policy and premiums are paid for by the 
insured with funds impressed with a trust, and in violation of 
his obligations to the cestuis que trustent, the beneficiary 
under the policy can only claim the insurance subject to the 
means with which it was procured and existing equities, and 
must adopt the methods employed in procuring it. If, there- 
fore, insurance be procured with assets of an insolvent corpora- 
tion which ought to be used in payment of the corporate debts, 
the creditors have the right to follow the assets into the new 
investment, and appropriate the proceeds in the hands of those 
having full knowledge of the equities. These principles were 
similarly applied by a unanimous court in Holmes vs. Gilman 
(188 N. Y., 369), a case from which Mr. Justice Miner quotes, 
and which he claims recognized the rule contended for and ap- 
plied by him. The case will be more fully considered herein- 
after. So, the Court of Errors and Appeals of New Jersey, in 
Shaler vs. Trowbridge (28 N. J, Eq.. 595), a case where the hus- 
band misappropriated funds of a partnership, and out of such 
funds paid the premiums on policies of insurance upon his life 
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which were made payable to his wife, held by unanimous deci- 
sion that hereby a constructive trust was created in favor of 
the partnership, and that the husband held the policies as a 
trustee, and after his death the wife held the proceeds as trus- 
tee for the firm, and she was not permitted to derive any benefit 
out of the insurance. Mr. Justice Syckel, delivering the opin- 
ion after stating that it was “ not a case of resulting trust,” 
but one of * constructive trust,” said: “If a person occupy- 
ing a fiduciary capacity purchases property with fiduciary 
funds in his hands, and takes the title in his own name, he will, 
by construction, be charged as a trustee for the person entitled 
to the beneficial interest in the fund with which such purchase 
was made. * * * Nor does it make any difference that the 
investment turns out to be a profitable one; for, whatever the 
profit may be, it must belong to the cestui que trust. It isa 
constructive fraud upon the latter to use his property unlaw- 
fully, and to retain the profit of the misapplication; it being a 
fundamental principle in regard to a trustee that he shall de- 
rive no gain to himself from the employment of the trust fund.” 
Again he said: “ It is urged that a life policy should be exempt 
from the equitable rule which applies to other transactions, be- 
cause it differs in its character from ordinary investments, and 
is a beneficent provision for the family, which should be 
favored. Public policy clearly forbids the adoption of this sug- 
gestion. It would invite the commission of wrong by assuring 
the wrongdoer that there is one mode in which he could secure 
profit by his turpitude in securing a provision for his family. 
The policy is the thing which the partnership money purchased, 
and it stands in the place of what was corruptly abstracted. 
Whether the policy would be productive, when terminated by 
death, of more or less than the premiums paid upon it, would 
depend upon the length of the life insured. The fact that it has 
a contingent value does not distinguish it in principle from an 
investment in the purchase of stock, or of an annuity, and can 
give no support to the claim of the widow that nothing should 
be exacted of her beyond the amount of premiums paid upon it 
out of the firm funds. If this suit had been prosecuted in the 
lifetime of the husband, and the policy had been disposed of to 
the company for its surrender value, it would hardly have been 
insisted that he could claim, in a court of conscience, a right to 
any excess of the proceeds after refunding to his firm the 
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amount of the premiums:” 1 Story, Eq. Jur., § 322; 2 Story, 
Kq. Jur., § 1261; 2 Pom., Eq. Jur., § 1048. 

Viewing the case at bar as presented in the record in the 
light of the principles hereinbefore stated, is the contention of 
the respondent that at the time of the purchase of the insur- 
ance the banking corporation was insolvent, and that the policy 
was procured and the premiums thereon paid for by the insured 
with corporate assets wrongfully and unlawfully taken by him, 
correct? Upon careful examination of the evidence presented 
in this voluminous record, and upon due consideration of the 
able arguments of counsel on both sides, the conclusion that 
respondent’s position is well taken seems irresistible. On the 
question of the insolvency of the corporation, the court found 
that from the time of its organization, and during all the time 
that it transacted banking business, it was actually insolvent, 
and that its insolvency was known to Charles Bunting, the in- 
sured. It is shown by the proof that Charles Bunting and two 
others, under the firm name of C. Bunting & Co., commenced 
doing business about 1879 as copartners, and conducted a gen- 
eral banking and merchandise businesss until about December 
9, 1892, when the banking corporation was formed, and the 
banking business and assets turned over to it. Whether the 
court was warranted in finding that then, at the time of its or- 
ganization, the corporation was insolvent, is not material, be- 
cause there is ample evidence to show that from the beginning 
of 1894, which was prior to the procuring of the insurance 
policy, the banking institution was in fact insolvent, and re- 
mained so until it closed its doors in February, 1897. This is 
apparent from the testimony of the witness, Thum, who was 
Bunting’s confidential man, was at times the bookkeeper, and 
occasionally the cashier, and was familiar with the books and 
affairs of the institution, and knew what its assets and liabili- 
ties were, and finally, when it failed, was appointed receiver. 
Early in 1894 he learned that the “ bank was unable to pay its 
debts,” and was insolvent. That the institution was insolvent, 
even prior to 1894, as found by the court, and since, also ap- 
pears from the admissions of Bunting himself, which, as testi- 
fied to by the witness, Vogeler, are as follows: ‘“ Mr. Bunting 
said that the failure was nothing more than he expected, or had 
expected for the last seven years, since 1890. He said that in 
1890 he wanted to go into voluntary liquidation, and his part- 
ners, Mr. Lyman and Wallace, prevailed on him not to. In 
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1893, they wanted—they requested—him to talk over the mat- 
ter, and asked if he had not better go into voluntary liquida- 
tion, and he said, ‘ No; not at that time.’ Values had depre- 
ciated so that it would be impossible for them to do anything 
to realize on any of their assets. He said it finally went on 
until it came on itself. That was the result.” The witness, 
Thum, also testified that during the fall of 1894 and winter fol- 
lowing he had several conversations with Bunting on the sub- 
ject of insolvency, and that Bunting said he could make no 
money at banking, and that “ he must find some other means of 
making money in order to carry him through.” The books of 
the concern likewise show insolvency. From this and other 
evidence in the record it is clear, not only that the bank and 
Bunting, who was its sole owner, were insolvent for a long time 
anterior to the purchasing of the insurance policy in November, 
1894, and all the time since, until the final collapse of the insti- 
tution, but that Bunting all the time was fully cognizant of the 
fact. At the same time the depositors and confiding public 
were misled, and were unaware of the hazardous condition of 
the institution, until the crisis finally came, and the doors were 
closed. Under the circumstances disclosed by the testimony, 
the assets, according to the equitable principles already con- 
sidered, and which in my judgment ought to be applied to such 
a case, were so impressed with a trust for the benefit of the 
creditors that they could not rightfully be appropriated for any 
purpose foreign to the legitimate business of the corporation; 
and the remaining vital question, therefore, is, were the policy 
and premiums paid for out of the trust fund? If they were, the 
proceeds thereof should be regarded as a part of the fund, not- 
withstanding the assignment which was made to one who is 
not an innocent purchaser for value, having paid nothing for it, 
and who, it seems, has no personal interest in it. 

In behalf of the appellant it is insisted that the insured used 
no trust money at all in the purchase of the insurance, but used 
his own money, and that in payment of the first premium he 
gave his own note, and thus used his own credit. By the judg- 
ment which they announce, my Brethren both admit that the 
second and third premiums were paid for out of the corporate 
assets. Mr. Justice Baskin says: ‘ There is some conflict in 
the evidence as to whether Bunting had any money to his credit 
in C. Bunting & Co.’s bank when said note and the two other 
premiums were paid, but I think that the evidence shows that 
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he had none.” This, since Bunting’s note and the checks for 
the premiums were honored by the bank, is a clear admission 
that they were paid out of its assets. Mr. Justice Miner, how- 
ever, because the note was for $1,500, while the premium was 
$1,805, and because the policy was in the possession of Bunt- 
ing, says: ‘The presumption follows that it was rightfully 
there, and that he paid the insurance company the premium, 
amounting to $1,805, or the sum of $305 over and above the note 
for the first premium.” In this connection my Brother admits 
that “ whether the agent discounted $305 from his commission, 
or whether Bunting paid ” the sum in cash, * does not appear 
from the testimony,” and relies upon a presumption of pay- 
ment in cash; but later on he seems to discard the presumption 
when he says: “ The testimony clearly shows, and I find that 
at the time of obtaining the policy Bunting gave his negotiable 
promissory note, and indorsed it over to Fritter, together with 
the $305, previously referred to, in payment of the first year’s 
premium on the policy.” It must be admitted that the actual 
payment by the insured of a part of the first premium with his 
own money would have been an important fact in this case; but 
with all due respect to the views of my Brother as to what the 
testimony shows, I have searched the record in vain to find evi- 
dence which, in my judgment, warrants either a presumption or 
a finding that the $305 was ever paid by the insured or any one 
else. In fact, to my mind, the record and evidence indicate ex- 
actly the contrary. The witness, Thum, testified that, shortly 
after the purchase of the insurance Bunting said to him “ that 
he had taken out an insurance policy, and had given his note 
for the first premium,” and told him to pay it when it came in. 
The witness was then conducting the business of the bank 
under Bunting’s directions, and it will be noticed that Bunting 
did not say he had given the note for a part of the first pre- 
mium, but for the first premium; and I find not even a hint in 
the evidence that he ever claimed to have paid the $305. 
Again, the appellant, in support of his motion for a new trial, 
filed an affidavit from Fritter, the agent of the insurance com- 
pany through whom Bunting obtained the insurance and to 
whom he gave the note; but in that affidavit, from a man who 
knew absolutely what the fact was, there is not to be found a 
word about the payment of the $305, nor any reference thereto. 
Is it reasonable to suppose that, if such payment had been 
made, the able counsel who conducted the defense would not 
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only not have shown it during the trial, but would also have 
failed to have the fact of payment stated in the affidavit in 
support of their motion, when the burden was upon them to 
show the existence of such facts as would warrant the court in 
granting a new trial? The real fact doubtless is that the $305 
were never paid, but simply deducted from the commission. 
Respecting the payment of the premiums and the ability of 
Bunting to pay, the finding of the court, who heard all the testi- 
mony and observed the witnesses, in substance is that the in- 
sured paid for the “* insurance policy, and each and every pre- 
mium thereon, with the money of C. Bunting & Co., Bankers,” 
and that the money so paid was taken by him from the assets 
of the corporation, wrongfully, illegally, and fraudulently. 
The court further found that, after November 1, 1894, the in- 
sured had no money on deposit in the bank, nor any credit 
there, upon which he was entitled to draw, or which he was au- 
thorized to use in payment of his own obligations; that all the 
time his account was largely overdrawn; and that at the time 
of his death he was indebted to the corporation, “‘ for moneys 
illegally and without authority taken and abstracted from the 
assets,” in a sum in excess of $150,000. After examination of 
the evidence with care, I am of the opinion that the court was 
warranted and justified in finding these facts. As shown by the 
transcript, Bunting’s personal account, on November 1, 1894, 
was overdrawn $4,478.50, and on the 29th of November, when 
the insurance was purchased, the account was overdrawn more 
than $5,000, and continued so until the 31st of December, 1894, 
on which day Bunting, without action or consent of any board 
of directors, directed his bookkeeper to open a warrant and 
stock account,and to charge that account with 215 shares of the 
capital stock of the First National Bank of Pocatello, at $150 
per share, amounting to $82,250, and with 750 shares of the 
stock of ©. Bunting & Co., Merchants, at $100 per share, 
amounting to $75,000. At the same time Bunting directed his 
personal account to be credited with the same items, amount- 
ing to $107,250. None of the stock was delivered to the bank. 
The witness. Thum, testified that at that time the real value of 
the Pocatello Bank stock was $125, and of the Merchants Com- 
pany stock $25 per share. At the very time of taking this 
credit 500 shares of the Merchants Company stock had been 
pledged to McCornick & Co., of Salt Lake City, as collateral 
security for notes amounting to $71,000, and was never received 
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either by the corporation or the receiver; and 55 shares only of 
the Pocatello Bank stock came into the hands of the receiver. 
The balance of that stock, also, had been disposed of. Except 
for the credit so directed to be given, Bunting’s personal ac- 
count, on January 1, 1895, a month after the note in question 
was given, would have shown overdrafts amounting to over 
$51,000. If to this there were added the Bunting and Wheeler 
note, amounting to $4,500, on which he was obligated to the 
bank, and his Triumph Mine account of $14,750.87, and the 
Bunting and Wheeler overdraft of $1,000, which account and 
overdraft, Bunting, on December 31st, ordered charged to the 
profit and loss account, his debt to the bank on January 1, 1895, 
would aggregate over $71,000. Notwithstanding this fictitious 
credit so obtained by manipulation of the books, Bunting, at 
the time the note in question was paid, had a balance in his 
favor on his personal account of but about $20,000, and when 
the second and third premiums were paid his account was 
again largely overdrawn. After December 31, 1894, Bunting 
continued in mining speculations. In addition to the Triumph 
Mine, in which others were interested with him, he also devel- 
oped the Viola Mine. The expenses for developing were also 
paid out of the assets of the bank, but not charged to Bunting. 
None of Bunting’s mining transactions and speculations, so far 
as shown by the record, proved profitable. The evidence shows 
numerous reckless attempts to keep up credit. I will refer to 
but one more, which is the transaction with John D. Riter, who, 
as appears, sent $8,060 in certificates of deposit from another 
bank to Bunting, or his bank, for safe-keeping. Bunting drew 
the money on the certificates, the same being credited to his ac- 
count, and the bank paid $322 interest thereon. How can a 
court of equity countenance such transactions as are revealed 
by this record? How can such a court recognize a credit thus 
obtained, and defeat therewith the bona fide claims of creditors, 
—depositors, many of whom, lulled into security by appear- 
ances, doubtless handed to the insolvent institution their small 
earnings and accumulations of years, only to have them ab- 
stracted and wasted in private and profitless speculations, for- 
eign to the objects of the corporation, without the sanction of a 
board of directors? The credit obtained by the insured, who 
was the sole owner and manager of the bank, by directing his 
bookkeeper to open the warrant and stock account, and charge 
such account with the stock referred to, and then directing that 
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he be credited on his personal account with those same items, 
when the same stock, or, at least, by far the greater portion of 
it, had already been pledged as security for a large debt owed 
by the insured, and when none of the stock was produced or 
transferred to the bank, did not add to the financial standing of 
the insured, nor to his actual credit at the bank. It was a mere 
fictitious credit, and ought not avail the appellant in this case. 
The transaction was not authorized or ratified by the board of 
directors, but merely ordered by the insured. It was, there- 
fore, unlawful, and served simply to conceal from the public 
the true financial condition of him who received the fictitious 
credit. Likewise, and for similar reasons, respecting the ac- 
counts with the several mining companies. It is true the in- 
sured gave his note for the first premium, but that he intended 
the note should be paid out of the assets of the corporation, 
clearly appears from the circumstances in evidence and his acts 
and conduct thereafter. The note was made payable at his 
bank, and shortly afterwards he asked his agent, in charge of 
the bank, if it had come in, and upon being informed that it had 
not, instructed him to pay it upon presentation. It appears the 
note was finally forwarded by another bank, a correspondent of 
Bunting’s bank, for collection, and received by the latter bank 
as a check upon Bunting’s account, and the amount thereof 
credited on the exchange account of the bank that forwarded it. 
The note thus simply amounted to a check drawn upon the 
bank, payable at a future day. 

As has been shown, without the fictitious credits, the account 
of the insured at his bank was, at the time of payment, as well 
as the time of the making of the note, largely overdrawn. 
Hence receiving the note as a check upon Bunting’s account, 
and crediting it upon the exchange account, depleted the assets 
of the bank to the extent of such credit. The evidence likewise 
shows that the assets were depleted in a sum equal to the 
amount of the other premiums paid on the policy. So that the 
trust fund was reduced at least in such sums, to the disadvan- 
tage and injury of the creditors, and in equity and good con- 
science they ought to be permitted to lay hold of the proceeds, 
so long as they have not passed into the hands of an innocent 
third person for value without knowledge of the facts. The 
use of the trust funds, in the manner disclosed by the record, 
was wrongful, unlawful, and fraudulent as to corporate credit- 
ors. The proceeds should, therefore, be impressed with a trust, 
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no matter how circuitous or ingenious the method employed in 
securing the money to pay for the insurance; it clearly appear- 
ing that such money constituted a part of the assets of the in- 
solvent institution. ‘“ The specific instances,” says Mr. Pom- 
eroy, in his treatise on Equity Jurisprudence (section 1045), “ in 
which equity impresses a constructive trust are numberless,— 
as numberless as the modes by which property may be obtained 
through bad faith and unconscientious acts.” In 2 Story, Eq. 
Jur. (§ 1261), the eminent author says: “Upon similar 
grounds, where a trustee or other person standing in a fiduciary 
relation makes a profit out of any transactions within the scope 
of his agency or authority, that profit will belong to his cestui 
que trust; for it is a constructive fraud upon the latter to em- 
ploy that property contrary to the trust and to retain the profit 
of such misapplication, and by operation of equity the profit is 
immediately converted into a constructive trust in favor of the 
party entitled to the benefit. For the like reason a trustee, be- 
coming a purchaser of the estate of his cestui que trust, is 
deemed incapable of holding it to his own use, and it may be set 
aside by the cestui que trust. Nor is the doctrine confined to 
trustees strictly so called. It extends to all other persons 
standing in a fiduciary relation to the party, whatever that rela- 
tion may be.” 

Mr. Justice Miner, however, says: “In a.case like this, 
where the fund sought to be impressed with a trust is so 
grossly disproportionate to the amount of the trust funds al- 
leged to have been used, the application of the rule is inequi- 
table, and courts of equity are not required to do injustice; nor 
should such a doctrine be invoked under a state of facts like 
those under consideration in this case,”—and quotes Holmes vs. 
Gilman (138 N. Y., 369), hereinbefore referred to, as recogniz- 
ing the rule, contended for by him, that in such a case the cestui 
que trust has but a lien on the profits or proceeds to the extent 
of the trust funds misappropriated. It is difficult to see how 
that case recognizes the application of legal principles which 
my Brethren have made in this. The case is very like the one 
at bar. There Gilman, a partner, misappropriated funds of a 
partnership, and invested some of them in certain policies of in- 
surance upon his life in favor of his wife and children; here 
Bunting misappropriated funds of a corporation, and invested 
some of them in a policy of insurance upon his life in favor of 
his estate. There the amount of insurance sued for was $56,- 
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000; here, $50,000. There the premiums aggregated $4,000; 
here, $5,110. There one policy of $5,000 was purchased, and the 
premiums to a certain date paid for, with Gilman’s own money; 
here all were ultimately paid for out of the assets of the bank. 
There Gilman was the manager of the partnership; here Bunt- 
ing was the manager of the corporation. There about the time 
of Gilman’s death the partnership was discovered to be insol- 
vent; here shortly before Bunting’s death the corporation was 
discovered to be insolvent, and the proof shows that it was in 
fact insolvent for a number of years previously. There, 
through Gilman’s management, the partnership was short over 
$200,000; here, through Bunting’s management, the corpora- 
tion is short over $150,000. There a court of equity decreed to 
the cestuis que trustent over $50,000, proceeds of the insurance; 
here a court of equity decrees to the cestuis que trustent $3,610, 
and divides the costs equally between the parties. Except as 
to the ultimate outcome, it will be seen, upon examination and 
comparison, that there is great resemblance between the main 
facts of the two cases. So it may be observed, upon examina- 
tion, that the principal legal questions presented in that case 
to the court of last resort were quite similar to those presented 
herein. Counsel for the beneficiaries under the policies in the 
New York Case contended that the policies were contracts with 
the wife, and by the statute were her property, free from any 
claims against her husband; that, assuming it to be true that 
in equity the cestuis que trust may follow the trust funds used 
in “ payment of the premiums on the policies, and impress the 
proceeds with a trust in his favor, he could not under any 
principles of equity obtain a lien for more than the gross 
amount of the moneys so applied, with interest;” that ‘ Gil- 
man being a partner in the firm, and being rightfully entitled 
as such to draw and use for his own benefit a part of the part- 
nership funds, there was no appropriation by him of funds 
which can be followed in equity;” that “ the funds appropriated 
by Gilman were taken in the form of money, and as such used 
in a transaction in the ordinary course of business upon a con- 
sideration valid as between himself and wife;” and that the 
evidence was insufficient to warrant a finding that he had 
wrongfully appropriated funds of the partnership. Notwith- 
standing these contentions, however, the court held that the 
cestui que trust had the right to follow the trust fund into the 
new investment, and appropriate the proceeds thereof. Mr. Jus- 





1900.] Thum vs. Wolstenholme. 733 


tice Peckham, now a justice of the Supreme Court of the United 
States, delivering the opinon of the court, said: “ The claim of 
the plaintiff to recover the moneys arising from the payments 
of these policies is based upon the principle which allows a 
cestui que trust to follow trust funds and to appropriate to 
himself the property into which such funds have been changed, 
together with the increased value of such property, provided 
the trust fund can be clearly ascertained, traced, and identified, 
and provided the rights of bona fide purchasers for value with- 
out notice do not intervene. The right has its basis in the 
right of property, and the court proceeds on the principle that 
the title has not been affected by the change made of the trust 
funds, and the cestui que trust has his option to claim the prop- 
erty and its increased value as representing his original fund. 
The right to follow and appropriate ceases only when the 
means of ascertainment fail.” Then, in answer to the claim of 
the defendant that the payment of the premiums were mingled 
with the property right of the wife, and, therefore, the plaintiff 
could “ have only a lien on the policies, or the moneys arising 
from their payment, to the amount of the premiums paid with 
the firm funds and the interest thereon,’ which claim was char- 
acterized as presenting “ really the chief question in the case,” 
the eminent jurist said: “I am not at all prepared to admit 
that under no circumstances is the cestui que trust entitled to 
recover back anything more than the amount of his property 
and interest, where there has been a mingling of funds. In 
case the trustee took $1,000 of trust funds and $500 of his own, 
and purchased property which advanced in value to twice its 
original sum, I have seen no case where the point has been de- 
termined that the whole increased value belongs to the trustee, 
and that only the original sum wrongfully taken and interest 
can be given to the cestui que trust, although it was by reason 
of the wrongful use of the trust funds that the trustee was en- 
abled to realize such value. If in such case the cestui que trust 
were not allowed to at least participate proportionately in this 
increased value, it would appear to be a violation of the princi- 
ple that the trustee cannot ever be permitted to make a profit 
out of the use of trust funds. It seems to me to be a case for 
the application of the doctrine that the parties became co- 
owners of the property, at the option of the cestui que trust, in 
the proportion which their various contributions bore to the 
sum total invested.” And again, speaking to the point that, 


2, 


Sa TE tn rete 





ag SR 


aath BEP TR, PLAT PME, 


ee 


noe. 


pal a arg ee 


734 Supreme Court of Utah. [Aug., 


when the insurance was procured for the wife’s benefit, the hus- 
band was acting as her agent, and that she had a vested inter- 
est in the policies the moment they were delivered, he said: 
“This is doubtless true in the case of the husband procuring 
the insurance with funds which belong to him or to his wife, 
but where the premiums are paid with moneys which in truth 
do not belong to him, and which the husband misapplies in so 
paying, and by which he violates his obligation to the true 
owner of the moneys thus used, the wife in such case must 
claim the policy subject to the means by which the husband pro- 
cured it, and she must adopt all his methods. The moneys in 
the hands of the company could not be recovered back by the 
cestui que trust if received by the company in good faith, be- 
cause it would stand in the position of a bona fide purchaser, 
yet the policy itself would stand as the representative of these 
trust moneys, and the right of the wife would be to that extent 
subordinate.” Thus it will be seen that the Court of Appeals 
of New York did not hesitate to apply to a case similar to the 
one at bar the principles herein contended for, nor to lay hold 
of the proceeds and impress them with a trust in favor of the 
cestui que trust, notwithstanding the fact that such proceeds 
were “ grossly disproportionate ” to the trust funds misappro- 
priated. 

Mr. Justice Miner finally assumes the position that, under 
the disposition made of this case, all of Bunting’s “ creditors 
will share ratably in the fund,” and that, “if the fund is im- 
pressed with a trust, then only the creditors of the Bunting 
bank, to the exclusion of other creditors, would obtain the sum 
of $44,890 * * * asa reward for his misappropriation of 
the funds of the bank,” and says: “To permit such a disposi- 
tion of the fund would, to my mind, not only be an injustice to 
the heirs and creditors of Bunting, but would be an example 
against which a court of equity would revolt.” Whether or not 
Bunting had any private creditors does not appear in this case. 
There is no claim that such creditors exist set up in the answer, 
nor does the evidence show their existence. Bunting was the 
sole owner of the corporation, and, so far as the record shows, 
conducted his business through his bank. However it may be 
as to the existence of such creditors in point of fact, it is diffi- 
cult to see how the corporate creditors, whose funds purchased 
the insurance, can share ratably with the private creditors of 
Bunting in the proceeds under this decision. Bunting, though 
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the sole owner of the stock, was still but a shareholder in the 
institution, which, it is admitted, was a valid corporation, and 
its articles of incorporation provide, agreeably to the statute 
then in force, that “the private property of the stockholders 
shall not be liable for the debts or liabilities of the corpora- 
tion.” How, then, can the creditors of the corporation share in 
his private estate? Whether he had any private property is 
not shown by the record, except as to the $35,000 of other insur- 
ance, which, it seems, has already gone to the heirs. That 
there are many corporate creditors is apparent from the fact 
that, when the institution closed its doors, it was short over 
$150,000. Is it, then, revolting to a court of equity to return to 
those creditors, whose money made it possible to procure the 
proceeds of insurance, about one-third of their trust funds 
which had been misappropriated and wasted? Is it not in- 
equitable and unjust to take property from the creditors whose 
money purchased it, and give it to others who contributed not 
one dollar to the purchase? In my judgment this opens the 
door to fraud, and sets aside the well-established principle that 
a trustee cannot secure a profit or advantage to himself in the 
management of the affairs of his cestui que trust. It seems 
that hereafter the way is open for a trustee to obtain insurance 
for himself or family, or even other property, with trust funds 
by simply manipulating the purchase with a note, instead of 
cash, and thus profit by his own wrong. That Bunting all the 
while thoroughly understood the insolvent condition of his 
bank, and his lack of funds and credit there upon which to 
draw to meet his personal obligations, is manifest from the evi- 
dence; yet he may not have had it in his mind to perpetrate an 
absolute fraud upon his creditors. He may have intended the 
insurance for the benefit of his creditors. This seems to be in- 
dicated by the evidence of the witness, Vogeler, who testified 
that the insured said that the people might criticise him for 
taking out so large a life insurance policy, but that “he be- 
lieved he owed it to his creditors to do it.” Again, it may be 
that, foreseeing the inevitable, and actuated by the desire to 
save something for the future maintenance of his family out of 
the impending wreck, he lost sight of the effect which his 
action would have upon the rights of his creditors. However 
this may be, he violated his duty as trustee, and his action was 
fraudulent as to his cestui que trustent. While it is a laudable 
purpose in any man during his lifetime to make provision for 
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his family after his death, yet a court of equity ought not per- 
mit him to make such provision in disregard of his duty to, and 
at the expense of, those to whom he stands in the relation of a 
trustee. In this case, however, if the proceeds in controversy 
were turned over to the creditors, the family of the deceased, 
considering his financial ability in his lifetime, would remain 
provided for with much liberality; for, aside from the $50,000 
in question herein, the record shows other policies of the in- 
sured, aggregating $35,000, in which it appears the children 
and the family of the deceased are the beneficiaries. That the 
proceeds in dispute should be distributed among the creditors 
of the insolvent corporation is thus not only in accord with 
legal principles, but also with justice and fair dealing. “A 
trustee,” says Judge Story, “ will not be permitted to obtain 
any profit or advantage to himself in managing the concerns of 
the cestui que trust. In short, it may be laid down as a gen- 
eral rule that a trustee is bound not to do anything which can 
place him in a position inconsistent with the interests of the 
trust, or which has a tendency to interfere with his duty in dis- 
charging it. And this doctrine applies, not only to trustees 
strictly so called, but to other persons standing in like situa- 
tion:” Story, Eq. Jur. (12th Ed.), § 322. Since, however, the 
defendant holds the proceeds merely as a trustee, pending the 
litigation to determine to whom they belong, and, in the ab- 
sence of evidence showing that during such time he made use 
of the money, or received any interest or profit thereof, I am of 
the opinion that the decree of the lower court is erroneous, in so 
far as it adjudges the payment of interest on the proceeds by 
the defendant pending the litigation. In all other respects that 
decree, in my judgment, ought to be affirmed. I have thus ex- 
pressed my views at considerable length, owing to the import- 
ance of the principles involved. For the foregoing reasons I 
dissent. 
On Rehearing. 
(May 23, 1900.) 
Per Curiam. 
Petition for rehearing overruled. 


Bartcu, C. J. (dissenting from the order of the majority of the 
court overruling the petition for a rehearing). 

I think the petition for a rehearing ought to be granted. An 
examination of the opinions filed in this case shows that 
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whether the payment of the $305 was actually made by Bunt- 
ing, in addition to the giving of the note of $1,500 for the first 
premium, was regarded as a material question of fact. In the 
opinion of Mr. Justice Miner, which is the authoritative opinion 
herein, it is assumed. as appears, that the $305 were actually 
paid by the insured. It is now shown by the affidavit of Mr. 
Fritter, filed in support of the petition, the affiant being the 
agent through whom the insurance was purchased, that the 
$305 were never paid at all,—a fact which to my mind seemed 
clear from the evidence in the case. Among other things, there 
is a statement in the affidavit as follows: ‘“Affiant further says 
that, for the purpose of inducing the said Bunting to take out a 
policy of insurance with the said company to the amount of 
fifty thousand dollars, affiant agreed with the said Bunting that 
he would accept as full payment of the first premium said Bunt- 
ing’s note for the sum of fifteen hundred dollars ($1,500) on con- 
dition that the said Bunting would arrange with the Pocatello 
bank to have the said note cashed, which the said Bunting did, 
and the said note was cashed at the said bank; that said Bunt- 
ing paid no more as the first premium than the said note, and 
the same was accepted by this affiant in full payment of the 
first premium. This arrangement was a private arrangement 
between this affiant and the said Bunting, with which the said 
insurance company had nothing to do, and the deduction from 
the regular premium, which was eighteen hundred and five dol- 
lars ($1,805),—said deduction amounting to three hundred and 
five dollars ($305),—came out of this affiant’s commission as 
agent. The full amount of the proceeds of said premium re- 
quired by said insurance company, less commission, was re- 
ceived by the said insurance company in satisfaction of the first 
premium, and a receipt issued by said company therefor in 

form.” There is now no longer any room for doubt that the 
note was the only consideration for the first premium, and that 

it was ultimately paid out of the assets of the insolvent bank. 

The afliant all the time during this controversy was a nonresi- 

dent, and was not a witness at the trial. Considering the cir- 

cumstances surrounding this case; the large amount involved; 

the important legal and equitable principles which have been 

invoked, concerning the application of which all the members 

of the court so widely differ; the effect which this decision will 

have upon rights of property, and upon trust relations and 


the use of trust funds; and its grave importance respecting the 
VoL. XXIX.—47. 
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rights of cestuis que trustent in this State in the future,—it 
seems to me that this is eminently a case which ought to be re- 
examined, and that, if the findings of the trial court are to be 
set aside, the case ought to be sent back for a new trial. For 
these reasons I dissent from the order overruling the petition. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


FrirtH CIRcvuIT. 


SHARLAND 
v8. 


WASHINGTON LIFE INS. CO.* 


The defense was suicide in violation of a policy provision making it void in 
case of suicide whether sane or insane. The body of insured was found 
in a room under conditions that indicated suicide. 


Held, That a copy of the findings at the inquest, furnished by the plaintiff, as 
part of the proofs of death, is admissible as prima facie evidence of suicide 
for the company. 


Held, That letters and directions written by the insured and found in his 
room, which tended to show the motives and condition of his mind shortly 
before his death, were admissible as part of the res gest as to suicide. 


Held, That only a preponderance of evidence is necessary to establish suicide. 


It is sufficient to charge that the presumption of the law is against suicide, 
without stating the reasons therefor. 


J. Zach Spsrarine, for Plaintiff in Error. 

Cuas. E. Fenner, Cuas. P. Fenner, and Sam Henperson, for Defend- 
ant in Error. 

Parner, C. J. (after stating the case). 

The coroner’s inquest, made a part of the proofs of death as 
presented by the plaintiff to the defendant company, was ad- 
missible in evidence: Insurance Co. vs. Newton, 22 Wall., 32, 
Insurance Co. vs. Higginbotham, 95 U. 8., 380; Richelieu Nav. 
Co. vs. Boston Ins. Co., 136 U. S., 435. See, also, Association 
vs. Sargent, 142 U. S., 691; Steamship Co. vs. Tugman, 148 U. 
S., 31; Crotty vs. Insurance Co., 144 U. S.. 621. 626. 

In Insurance Co. vs. Newton, supra, the second headnote 
fairly states what was decided, and is as follows :— 

“(2) The preliminary proofs presented to an insurance com- 
pany, in compliance with the condition of its policy of insur- 


— 


* Decision rendered, April 10, 1900. 
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ance, are admissible as prima facie evidence of the facts stated 
therein against the insured and on behalf of the company.” 

In Insurance Co. vs. Higginbotham, supra, we find :— 

“The effect of facts set forth in preliminary proof as admis- 
sion is discussed in Insurance Co. vs. Newton, 22 Wall., 32, 22 
L. Ed., 793. Where an agent of the insurance company stated 
that the proofs were sufficient to show the death of the insured, 
but that they showed that he committed suicide, it was held 
that the whole admission must be taken together. Where the 
party or her agent stated in the preliminary proofs that the 
deceased had committed suicide, furnishing the verdict of a 
coroner’s jury to that effect, and where the narration of the 
manner of the death of the deceased was so interwoven with 
the death of the deceased that the two things were inseparable, 
it was held that the whole was competent to go before the jury. 
We see no occasion to question the position of that case.” 

In Richelieu Nav. Co. vs. Boston Ins. Co., supra, a maritime 
protest, consisting of statements signed by the master, mates, 
and wheelmen, against storm, heavy winds. and gales, high and 
dangerous seas, fogs, and defective compass, etc., was held ad- 
missible in a suit on an insurance policy, and the court says:— 

“ But it was admissible in this case, not on the ground of 
agency, but because it was made part of the proofs of loss; 
being directly referred to in the proofs in the statement that 
the vessel ran ashore, ‘and became a wreck and total loss, and 
was duly abandoned by the owners to her insurers, as will ap- 
pear by certified copy of the protest of her master and mariners, 
heretofore served upon you.’ Hence the admission of the 
proofs of loss involved the admission of the explanatory writ- 
ing.” 

In Association vs. Sargent, supra, proofs of death containing 
the statement of the coroner’s physician, which tended to show 
suicide, were admitted, and one of the questions passed upon 
was whether such proofs did not estop the plaintiff from prov- 
ing the contrary, and it was held (Mr. Justice Brown dissent- 
ing) that the proofs of death, as furnished in that case, were 
not conclusive, but no question whatever was made or sug- 
gested as to the propriety of their being admitted in evidence 
as an entirety. These authorities are conclusive in this court, 
and it is needless to review the decisions of the various State 
courts on the same subject. 
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The contents of certain letters, which were found in the 
room of the deceased, Ernest Sharland, at the time his body 
was then discovered, and an envelope of the police department 
of the city of New York in which the letters were subsequently 
put, and two pieces of paper containing writings in the hand of 
the deceased, were admitted in evidence over the objections of 
the plaintiff. The issue in the case was whether the assured 
committed suicide. From undisputed facts, it appears he was 
found dead in his bed at about 4 o’clock in the afternoon on 
November 9, 1897, in his room at 509 Fifth Avenue, New York; 
that he died from asphyxiation by illuminating gas; that when 
his room door was forced it was found that the two gas cocks 
in the room were both turned on; that the rugs which were in 
the room had been piled against the door, evidently for the pur. 
pose of preventing egress of gas and ingress of air; that the 
assured was lying upon the bed, dressed in a suit of pajamas, in 
the pocket of which was a picture of his child; that on the 
dressing table, opposite the bed, was a photograph of his wife, 
which had written upon it, “‘ My Wife,” and her full name and 
address; that on this dressing table there was also a letter 
from his wife, written in French; and that on the bureau were 
found two papers in the handwriting of the deceased, one an 
unfinished letter of farewell to his child, dated November 3, 
1897, and the other was a request to send for a Mr. Bernard at 
a given address, and to mail the sealed letters, which were also 
on the bureau. It is admitted that the letter from his wife was 
written in response to a previous letter from him, threatening 
suicide. The contents of the letter and the documents in the 
handwriting of the deceased tended to show that the assured 
was intending to commit suicide. The envelope of the police 
department of the city of New York, mentioned, was evidently 
offered as part of the identification of the documents. Bearing 
in mind that the issue was whether the assured committed sui- 
cide, we are of opinion that the evidence was properly ad- 
mitted. 

Counsel for plaintiff in error argues that, as the letters and 
documents were not made at the time of the act done, they con- 
stituted no part of the res gestz, and were, therefore, inad- 
missible. It would seem that the papers written by the 
assured and the letters found in his close possession, shortly 
before and at the time of his death, would be the very best evi- 
dence to show the condition of his mind and the acts which he 
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was then contemplating. Exactly what constitutes the res 
gest in a case of this kind need not be determined. What- 
ever throws light upon the motives and intentions of the as- 
sured, found dead under such circumstances, seems clearly 
admissible. 

In regard to the instructions to the jury asked and refused 
by the court, we notice the first complaint is that the court re- 
fused a charge instructing the jury that, as the defense to the 
suit on the policies was suicide, the burden was on the defend- 
ant to establish the fact of such willful and intentional suicide 
by evidence which would exclude with reasonable certainty 
any other hypothesis of the cause of death than by such willful 
and intentional suicide. In the first place, it is to be noticed 
that the agreement in.the policies was not limited to willful or 
intentional suicide, but included self-destruction while sane or 
insane. The court, while refusing the charge as requested, 
charged the jury as follows:— 

“The plaintiff in this case has the burden on herself of show- 
ing the contract under the policies and the death of the de- 
ceased. That much has been shown, and as a matter of fact 
been admitted by the defendant. The case of the plaintiff 
would be made out by that showing and admission, but for the 
denials in the defenses set up by the defendant. The defend- 
ant, admitting the death and admitting the obligation under 
the contract, sets up as a special defense that the contract is 
not enforceable in this case, because the insured, Sharland, 
committed suicide in the city of New York. Under the terms 
of this policy, this defense is good, if sustained by the proof. 
On that defense the defendant has the burden of prodf. The 
defendant is required to make out its case on that defense by a 
preponderance of proof; that is, to make you, by its proof, or 
the proof in the case, believe that its defense has been estab- 
lished with a reasonable degree of certainty.” 

This covered the case, and was correct. See Association vs. 
Sargent, supra; Insurance Co. vs. McConkey, 127 U.S., 661. 

The next complaint as to the charge is that the court refused 
to charge the jury as follows: 

“Tf you find that the body of the deceased was found under 
such circumstances that death may have resulted from negli- 
gence, accident, murder, or suicide, the presumption is against 
suicide, as contrary to the general conduct of mankind, and 
gross moral turpitude not to be presumed in a sane man.” 
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While refusing this precise charge, the court gave the follow- 
ing :— 

“Tf you tind that the body of the deceased was found under 
such circumstances that death, so far as the evidence shows 
the cause thereof, may have resulted as reasonably from negli- 
gence, accident, murder, or suicide, the presumption is against 
suicide, because suicide is contrary to the general conduct of 
mankind.” 

It seems that the court charged the jury that the presump- 
tion of law was against suicide. but refused to give the reasons 
for such presumption, precisely as requested by the plaintiff. 
In this we think there was no error. As the court charged the 
jury that the presumption of law was against suicide, it was 
sufficient. The trial judge was not bound to give all, if any, of 
the reasons upon which the presumption of law is based. The 
plaintiff in error relies upon Insurance Co. vs. McConkey, 
supra, but that case does not support the contention. While, 
in the opinion of the court, the charge approved in Mallory vs. 
Insurance Co. (47 N. Y., 54) was recited and approved, in the 
cease then actually under consideration the court approved the 
following, which was this charge; to wit:— 

“It is manifest that self-destruction cannot be presumed. 
So strong is the instinctive love of life in the human breast, 
and so uniform the efforts of men to preserve their existence, 
that suicide cannot be presumed. The plaintiff is, therefore, 
entitled to recover unless the defendant has, by competent evi- 
dence, overcome this presumption, and satisfied the jury, by a 
preponderance of evidence, that the injuries which caused the 
death of the insured were intentional on his part.” 

A close examination of the bill of exceptions will show that 
the plaintiff in error, otherwise than by excepting to the refusal 
of requested charges, did not except to any of the charges 
actually given by the court, except the following; to wit:— 

“T wish to call your minds back to this fact, after weighing 
the evidence offered by the defendant on the issue of suicide vel 
non, if you find that the defendant has established its defense 
by a preponderance of evidence, preponderating in favor of the 
side of the defendant, vou will find for the defendant, bearing 
in mind the other modifications I have given you in the 
charges.” 

The objection to this charge, as given in the argument and 
brief, is that thereby the judge unduly impressed upon the 
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minds of the jury that it was only necessary for the defendant 
to establish suicide by a preponderance of evidence, and so 
much so that it is difficult to avoid believing that the jury 
clearly saw that to the mind of the judge suicide had been es- 
tablished by the preponderance of evidence, and that, there- 
fore, the verdict should be for the defendant. As, in our opin- 
ion, the trial judge was correct in charging the jury that the 
defendant was only called upon to establish the suicide of the 
assured with reasonable certainty by a preponderance of evi- 
dence, and as the uncontradicted evidence in the case clearly 
pointed to suicide as the cause of Ernest Sharland’s death,— 
which cause was, however, left to the jury to find —we are un- 
able to hold that the language of the trial judge in his pre- 
sumably closing charge to the jury was reversible error. 
Counsel for defendant in error contend with much force that, 
under the evidence adduced on the trial, the judge should have 
directed a verdict in favor of the defendant, and it is, therefore, 
immaterial whether any errors were committed in the charge 
to the jury. The evidence found in the transcript apparently 
excludes with reasonable certainty any other hypothesis than 
that of suicide, but we find no certificate or admission that all 
of the evidence offered in the case is included in the bills of 
exception. The judgment of the Circuit Court is affirmed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


SEVENTH CIRCUIT. 


LLOYD 
vs. 


SUPREME LODGE KNIGHTS OF PYTHIAS.* 


Oral proof of the adoption of a by-law is inadmissible, where a certified copy 
can be used under a State statute. 


The policy provided that it should be subject to the regulations and rules of 
the association which were in force or might be afterwards enacted. 


Held, That new conditions might be added to the policy as to the future by 
subsequent rules, but they cannot be made retroactive so as to forfeit or 
reduce the liability on the policy on account of previous acts by the in- 
sured. 


A subsequent by law reduced the amount recoverable in case of death result- 
ing from the use of intoxicating liquors. 


Held, That the question whether the policy was affected by such death was 
one of fact, and depended on whether the disease which produced the 
death was already seated in a fatal form or not prior to the passage of the 
by-law. 


Howarp E. Leacn, for Plaintiff in Error. 
Benson Lanpvon, for Defendant in Error. 


Seaman, D. J. (after stating the facts). 

This action is founded on a contract of insurance made by 
the defendant below, Supreme Lodge Knights of Pythias, June 
15, 1889, on the life of Walter C. Lloyd, as a member of the 
order, for $3,000, and the controversy hinges upon the validity 
and effect of a by-law which purports to have been adopted by 
the defendant on September 1, 1896, to become operative 60 
days later. The by-law provides :— 

“Tf the death of any member * * * heretofore ad- 
mitted * * * or hereafter admitted * * * shall be 
caused or superinduced by the use of intoxicating liquors,” 

a portion only of the amount insured should be paid, based on 
certain computations of life expectancy. The contract was en- 
tered into subject to the “laws, rules, and regulations of the 
order” then in force or thereafter “enacted by the supreme 
lodge;” but the liability of the defendant for the entire amount 
is undisputed, except for such operation as this by-law may 
have under the testimony or conceded facts. Oral testimony 
* Decision rendered, Dec. 1, 1899. 
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appears to have been introduced on behalf of the defendant at 
the close of the case, purporting to show the adoption of a by- 
law by the supreme lodge “ at a convention in August or Sep- 
tember, 1894,” which declared a forfeiture of insurance upon 
the same conditions stated in the by-law of 1896. The objec- 
tion raised of insufficiency of the proof was valid, as it was 
secondary in character, when certified copies of the record evi- 
dence were available under the provisions of the Illinois stat- 
ute: Hurd’s Rev. St., ¢. 51, § 15; 2 Starr & C. Ann., St., Il. 
(2d Ed.), p. 1846. The record shows that the trial below was 
conducted throughout, in the introduction of testimony and in 
the motions and discussion on the part of counsel. upon the 
theory that the validity of the by-law of 1896 was the sole test 
of liability for the amount of insurance, under the undisputed 
fact that the subsequent death of the assured was “ caused or 
superinduced by the use of intoxicating liquors,” and that up- 
holding the by-law operated per se to defeat recovery, regard- 
less of the time when the disease so caused was in fact con- 
tracted. The testimony which tends to show that cirrhosis of 
the liver existed in the case of the assured in its fatal stage 
before the by-law was adopted was apparently set aside with- 
out discussion by counsel, or consideration by the court in the 
final direction of the verdict for defendant. Such retroactive 
effect of the by-law is neither demanded by its terms nor ad- 
missible under the rules applicable to provisions so adopted, 
and in the argument at the bar of this court counsel for the de- 
fendant in error frankly conceded that a by-law thus adopted 
would not operate to destroy liability for a pre-existing cause 
of death which was otherwise within the terms of the insur- 
ance. The stipulation that the contract * shall be governed by 
all the laws, rules, and regulations of the order governing the 
rank now in force or that may hereafter be enacted.” and the 
condition requiring “full compliance with all the laws gov- 
erning this rank now in force or that may hereafter be en- 
acted,” are provisions which frequently appear in like con- 
tracts between mutual benefit associations and their members. 
The right so reserved in the association is well recognized as 
authorizing it to subject members to further requirements and 
conditions of future liability by reasonable enactments within 
the objects and for the general welfare of the association, and 
to apply the regulations to prior contracts, but to the extent 
only that the conditions thus imposed arise after the enactment. 
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No authority rests in the association under this reservation to 
repudiate obligations as insurer which have become vested 
under the contract, and the by-law which imposes a new con- 
dition, or exempts from liability for a cause of death previ- 
ously within the insurance, cannot be made retroactive to im- 
pair or destroy liability for a pre-existing cause which arose 
under the contract: Wist vs. Grand Lodge, 22 Or., 271; Su- 
preme Lodge vs. Knight, 117 Ind., 497; Hale vs. Union, 168 Pa. 
St.. 377, 382; Nibl., Ben. Soc. & Acc. Ins. (2d Ed.), p. 65. The 
by-law in question is not, in terms, opposed to the rule thus 
stated. Although it relates to members “ heretofore ad- 
mitted,” its terms are prospective, only. in reference to the 
cause of death, namely, “if such death shall be caused or 
superinduced by the use of intoxicating liquors” (Wist vs. 
Grand Lodge, supra); and such provision, in the absence of 
clear expression otherwise, must be construed as prospective 
only, * although its words are broad enough in their literal ex- 
tent to comprehend existing cases:” (Suth., St. Const., $§ 464, 
465; Sedg., St. & Const. Law [2d Ed.], 161.) 

The questions of fact presented on the introduction of the 
by-law of 1896 were: (1) Whether the disease which produced 
the death of the assured was caused or superinduced by the use 
of intoxicating liquors; and, if so caused, (2) whether the dis- 
ease became seated in fatal and incurable form before or after 
the time from which the by-law is operative; or (8) whether the 
use of intoxicating liquors after the by-law became effective 
caused or superinduced the death. The answer to the first 
question in the affirmative was conceded by counsel upon both 
sides on the undisputed testimony, but the other two inquiries 
were not covered by the admission, and were clearly for the 
jury to determine so far as there was room for difference of 
opinion under the testimony. The contention in support of the 
judgment that all issues of fact were waived by the remarks 
made by counsel for plaintiff in error on the motion to direct a 
verdict are not sustainable to that extent. The discussion re- 
lated to the erroneous construction of the by-law which was 
there assumed, 2..d the remarks of counsel in that view—that 
“ the cause of death was superinduced by alcohol,” that * there 
is no question about it, under the proof,” and that “ it is a ques- 
tion of law. I do not suppose there will be any necessity much 
for the jury except to return such verdict as the court may di- 
rect ’—cannot be treated, in the face of cogent testimony of 
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contrary effect, as an admission that the fatal disease was con- 
tracted after the by-law became effective. On the construction 
of the by-law adopted in this opinion the issues of fact above 
indicated remained for the jury to determine, and the direction 
thereupon in favor of the defendant was erroneous. If death 
resulted in this case from cirrhosis of the liver, which had 
reached its fatal stage before the by-law became operative, and 
was not caused or superinduced by the use of intoxicating 
liquors subsequent to the adoption, the right of recovery upon 
the contract was not affected by the by-law. The question sug- 
gested in the briefs of counsel of the possible effect of a pre- 
existing by-law exempting the insurer from liability for the 
same causes of death specified in the by-law of 1896 cannot be 
considered on this record, for the reason that no competent evi- 
dence is presented of such provision. If the proof upon another 
trial shows the adoption of a by-law upon the same subject in 
1894, and that the cause of death in this instance arose during 
its existence, it will devolve upon the trial court to determine 
whether the new enactment operated as a repeal of all the pro- 
visions of the earlier by-law, or as a mere modification. See 
U.S. vs. Tynen, 11 Wall., 88, 92; Murdock vs. City of Memphis, 
20 Wall., 590, 617; U.S. vs. Bowen, 100 U. S., 508, 512; King 
vs. Cornell, 106 U. S., 395 396; District of Columbia vs. Hut- 
ton, 148 U. S., 18, 26, 12 Sup. Ct., 369, 36 L. Ed., 60. Also, 
Tracy vs. Tuffly, 134 U. S., 206, 223; Steamship Co. vs. Joliffe, 
2 Wall., 450. 458. The assignments of error founded on objec- 
tions to the validity of the by-law of 1896 fall within the recent 
decisions in Supreme Lodge vs. Kutscher, 179 IIl., 340, 345; 
Same vs. Trebbe, 179 IIl., 348, 352, and Dornes vs. Supreme 
Lodge, 75 Miss., 466, and are, therefore, overruled. 

The judgment below is reversed, with direction to grant a 
new trial. 





Court of Appeals of New York. 


COURT OF APPEALS OF NEW YORK. 


GLENS FALLS PORTLAND CEMENT CoO. 


v8. 


TRAVELERS INS. CoO.* 


The policy insured against liability for accidents to employees. The em- 
ployer agreed to conduct its business in compliance with all statutes pro- 
viding for the safety of persons. A statute required that all shafting, 
set screws and machinery shall be carefully guarded. A collar on a shaft 
fifteen feet above the floor, which could only be reached by a ladder, used 
when needed for oiling, was fastened to the shaft by a set screw which 
projected about five-eighths of an inch from the collar. The projection 
caught the sleeve of an oiler and injured him. 


Held, That it was error to hold, asa matter of law, that the set screw was 
not properly guarded. 

The policy provided that the insurer should defend the insured in any action 
brought by its employees, provided the premises were maintained in con- 
formity with the law. 


Held, That the insurer could not withdraw from the defense after the trial 
had begun, on the ground that the statute had been violated, until such 
fact had been established by the trial, and the insurer is estopped by such 
withdrawal from claiming to be relieved from liability by a judgment 
taken against the insured by default. 


Francis A. Smira and Grenvitte M. Incatsse, for Appellant. 
Epear L. Brackert, for Respondent. 
Hateut, J. 

This action was brought upon a policy of insurance issued 
by the defendant to the plaintiff in November, 1894, by which 
defendant company undertook to insure the plaintiff for the 
term of one year against loss from liability to employees who 
might accidentally sustain bodily injuries while in the plain- 
tiff’s employ. The policy, among other things, provided that, 
in case an accident should occur to an employee and a suit 
should be brought against the cement company to recover dam- 
ages, the insurance company should have the right to control 
the defense and defend the action on behalf of the cement com- 
pany. In the application upon which the policy was issued, 
the cement company agreed 

“To conduct all business and maintain all premises to 

which the proposed insurance may apply, in strict compli- 

ance with all statutes, ordinances, and by-laws provided for 

the safety of persons.” 


* Decision rendered, April 6, 1900. 
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On the 28th day of December, 1894, one Jasmine was em- 
ployed by the plaintiff to attend a machine known as a clinker 
crusher. There extended through the building a revolving 
shaft from 15 to 18 feet above the floor, at one end of which 
there was a collar to prevent the end-thrust. This collar was 
fastened to the shaft by means of a set screw, which projected 
about five-eighths of an inch from the collar, and was immedi- 
ately adjoining the bearing upon which the shaft revolved. 
Under this bearing was constructed a small platform, which 
was reached by a ladder, which was used only for the purpose 
of reaching the platform when necessary to oil the bearing. 
On the day in question, Jasmine ascended the ladder to the 
platform, and undertook to oil the shafting at the point of the 
bearing. In doing so his sleeve was caught by the projecting 
set screw, and he was twisted around the shafting and seri- 
ously injured. He subsequently brought an action against the 
plaintiff company, alleging negligence on its part, which re 
sulted in the recovery of a judgment, by default, for the sum of 
$2,000 damages, which sum, with costs, the plaintiff has been 
compelled to pay, and which amount it now seeks to recover of 
this defendant under the policy. It further appears that the 
plaintiff gave notice to the defendant, through its local agent, 
of the accident, shortly after it occurred, and that when the 
action was brought the defendant employed an attorney, who 
answered the complaint on behalf of the cement company, and 
took charge of the defense of that action, down to the Saturday 
preceding the Monday on which the case was to be moved for 
trial at the circuit; that at that time the insurance company 
disclaimed liability under the policy, and declined to assume 
any further charge of the defense. At the conclusion of the 
trial of this action the defendant’s counsel moved for a nonsuit 
upon various grounds, which was denied, the court holding 
that there were questions of fact to be submitted to the jury, 
but remarked that, if both sides insisted upon a direction of a 
verdict, and would leave the questions of fact to be decided by 
the court, it would dispose of the case. Thereupon both parties 
requested the court to direct a verdict, and in accordance with 
such request a verdict was directed in favor of the plaintiff 
for the amount demanded in the complaint; the court stating 
as one of its reasons for so doing that there was not sufficient 
evidence from which the jury, or the court in the place of the 
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jury, could find that this set screw was dangerous, or one that 
yas required to be further guarded. 

The controlling question in the case brought up for review by 
the exceptions is the claim of the defendant that the plaintiff 
had forfeited its right to indemnity under the policy, for the 
reason that it had failed to maintain its premises in compliance 
with Factory Law 1886, ¢. 409, as amended by chapter 673, 
Laws 1892. That law, so far as is material here, provides that 

“All vats, pans, saws, planers, cogs, gearing, belting, shaft- 
ing, set screws and machinery of every description therein 
shall be properly guarded.” 

The contention is that the plaintiff violated this statute by 
its neglect to guard the set screw which caught in the clothing 
of Jasmine. The trial court, in construing this statute in con- 
nection with the facts presented by the evidence in this case, 
held that a question of fact arose as to whether the screw in 
question was properly guarded, and for that reason denied the 
motion for a nonsuit, and, after the case had been submitted by 
both parties to the court for its determination of the facts as 
well as the law, the court ordered judgment for the plaintiff, 
thus finding that the screw was properly guarded. The judge 
writing the opinion in the appellate division seems to have 
differed with the trial judge in his determination of this fact, 
but the order entered upon the decision of that court in all 
things affirmed the judgment of the trial court. 

There are but few cases to be found in our reports in which 
the provisions of the factory law have been construed, and 
those cases afford but little aid in construing the provision here 
involved. The manifest purpose of the enactment was doubt- 
less to give more force to the existing rule that masters should 
afford a reasonably safe place in which their servants are 
called upon to work. We think, however, that the Legislature 
could not have intended that every piece of machinery in a 
large building should be covered or guarded. This would be 
impracticable. What evidently was intended was that those 
parts of the machinery which were dangerous to the servants 
whose duty required them to work in its immediate vicinity 
should be properly guarded, so as to minimize, as far as practi- 
cable, the dangers attending their labors. Human foresight 
is limited, and masters are not called upon to guard against 
every possible danger. They are required only to guard 


against such dangers as would occur to a reasonably prudent 
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man as liable to happen: Cobb vs. Welcher, 75 Hun., 283. In 
this case, as we have seen, the shafting was located from 15 to 
18 feet above the floor of the factory, and the collar containing 
the offending screw was at one end of the building, high above 
and out of the reach of the servants who were engaged in 
operating the machinery below. It could only be approached 
by a ladder, and the only necessity of approaching it at all was 
for the purpose of oiling the bearing under the shafting. It 
does not appear that any accident of this character had ever 
happened before at this bearing, or that it had ever occurred to 
any of the persons operating the factory that such an accident 
was possible or liable to occur. The statute does not attempt 
to specify how machinery shall be guarded otherwise than as 
“ properly guarded.” The necessity for the guard, and the 
character and description of the guard, must, of necessity, de- 
pend upon the situation, nature, and dangerous character of 
the machinery, and in each case becomes a question of fact. 
We think, under the evidence in this case, a question of fact 
was presented for the determination of the trial court, and that 
it could not be held, as a matter of law, that the screw in ques- 
tion was not properly guarded. It follows that the defendant 
was not necessarily relieved from liability under the policy by 
reason of the failure of the plairtiff to guard the screw in ques 
tion, and that consequently the defendant had no right to with- 
draw from the defense of the action brought by Jasmine 
against the plaintiff. 

It is contended that there has been an adjudication in the 
action of Jasmine against the cement company that it was 
guilty of negligence in not guarding the set screw in question. 
Undoubtedly, that adjudication is binding upon the cement 
company in so far as Jasmine is concerned. The judgment roll 
in that action was introduced in evidence in this action. It 
fixed the amount that the cement company had been compelled 
to pay Jasmine; but we do not think that the adjudication in 
that action is binding upon the plaintiff in this action, for the 
reason that, under the contract of insurance, the insurance 
company had agreed to defend the action, and had conducted 
such defense down to the eve of the trial, and then withdrew, 
leaving the cement company no reasonable opportunity to pre- 
pare its own defense to the action. Had the insurance company 
continued its defense, it might have shown upon the trial that 
the cement company was free from negligence in the matter, 
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and thus avoided a judgment against that company; but hav- 
ing withdrawn from the defense of that action improperiy, and 
permitted judgment to go against the cement company by de- 
fault, it is now estopped from claiming that the adjudication 
thus obtained precludes the plaintiff from insisting upon the 
indemnity which the defendant had contracted to render. 
Some exceptions were taken to the admission and rejection of 
evidence, but none which, we think, requires a reversal. The 
judgment should be affirmed with costs. 

Parker, C. J., and Gray, O’Brien, Cullen, and Werner, JJ., 
concur. Landon, J., not sitting. Judgment affirmed. 


SUPREME COURT OF MINNESOTA. 


FLETCHER 
v8. 
GERMAN AMERICAN INS. CO. or New York.* 


The terms of a fire insurance policy requiring proof of loss to be furnished 
the insurance company forthwith construed as requiring svch proof 
within a reasonable time. 


The question whether such proof of loss was furnished defendant in this case 
within a reasonable time was, under the evidence, a question for the jury, 
and was properly submitted to them. 

The arbitration provided for by Gen. Laws 1895 (c. 175, § 53), is not a condition 
precedent to the right of action upon the insurance policy, unless the 
parties actually disagree as to the amount of the loss. 


Nor is it necessary for the insured to show, in the first instance, in an action 
upon such policy, that he complied with a provision thereof requiring 
him to make all reasonable exertions to save the insured property in case 
of fire. If he failed to comply with such provision, it must be pleaded 
by, and the burden of proof is with, the company. 


Patmer & Bers, for Appellant. 
Wiutson Borst and T. A. Avexanper, for Respondent. 


Brown, J. 

This is an action to recover upon a fire insurance policy is- 
sued by defendant to plaintiff, covering a stock of general mer- 
chandise. Plaintiff had a verdict in the court below. Defendant 
moved the court for judgment notwithstanding such verdict, 
or for a new trial, which was denied, and it appeals from 
the judgment entered on the verdict. Appellant assigns some 
thirty errors, but counsel have classified them under seven 
propositions, and we will consider them as so classified. There 


* Decision rendered, May 2, 1900. Syllabus by the Court. 
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is no question but that plaintiff sustained a loss under his 
policy, and no doubt about the liability of defendant, unless it 
is relieved by some of the matters set up in defense. 

1. It is claimed that proof of loss was not furnished by plain- 
tiff within the time required by the terms of the policy. The 
provision of the policy on this subject is as follows:— 

“In case of any loss or damage under this policy, a state- 
ment in writing, signed and sworn to by the insured, shall be 
forthwith rendered to the company.” 

The property insured was destroyed by fire on the 4th of 
August, 1897. Proof of loss was forwarded to defendant on 
the 31st of the same month, and defendant’s contention is that 
this was not “ forthwith,” within the meaning of the contract. 
At the time the policy was issued, and at the time of the fire, 
also, plaintiff was a resident of the State of Illinois. His son 
had charge of the insured property, and was conducting a gen- 
eral merchandise business in his father’s name at Okabena, 
Jackson County, this State. Immediately after the fire, he 
notified the company thereof, and an adjuster soon after ap- 
peared, and made some sort of an examination and investiga- 
tion into the matter. The adjuster was informed that plaintiff 
resided in the State of Illinois, and was not then in this State, 
and he suggested to the son that proper proof of loss be made 
out, and forwarded to the company, as soon as the father 
should reach the State, and the son agreed that it should be 
done. The provision of the policy requiring proof of loss to be 
rendered to the company forthwith must be construed as re- 
quiring it within a reasonable time: Sorenson vs. Swensen, 55 
Minn., 58; 13 Am. & Eng. Enc. Law., 1157. And the question 
whether the proof was furnished within such time was a ques- 
tion for the jury to determine upon all the evidence in the case: 
Roberts vs. Mill Co., 30 Minn., 413; Cochran vs. Toher, 14 
Minn., 385. Defendant had immediate notice of the fire, 
though it was not in form of properly executed proof, and had 
full and ample opportunity to examine into the circumstances 
of the fire, and there is no suggestion that it was in any way 
prejudiced by the delay in furnishing the formal proof. The ob- 


ject, or at least one of the objects, in requiring immediate or 
forthwith proof of loss, is to give ample opportunity to the com- 
pany to investigate into the cause of the fire and the nature and 
extent of the loss, and make such other investigation and in- 


quiry as a long delay might render futile and fruitless. De- 
VoL. XXIX.—48. 
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fendant was not deprived of the opportunity of early action in 
this instance, and we sustain the finding of the jury that for- 
mal proof of loss was furnished within a reasonable time after 
the fire. 

2. It is contended by appellant that, because there was no 
arbitration fixing the amount of the loss, as required by the 
terms of the policy and by Gen. Laws 1895 (c. 175, § 53), plain- 
tiff’s action was prematurely brought, and he cannot recover. 
The provisions of the policy on this subject are as follows:— 

“In case of any loss or damage, the company, within sixty 
days after the insured shall have submitted a statement as 
provided in the preceding clause, shall either pay the amount 
for which it shall be liable, which amount, if not agreed 
upon, shall be ascertained by award of referees, as hereinafter 
provided. * * * In case of loss, except in case of total 
loss on buildings, under this policy, and a failure of the 
parties to agree as to the amount of loss, it is mutually 
agreed that the amount of such loss shall be referred to 
three disinterested men, the company and the insured each 
choosing one out of three persons to be named by the other, 
and the third being selected by the two chosen. The award 
in writing by a majority of the referees shall be final upon 
the parties as to the amount of loss or damage, and such 

referees [reference], unless waived by the parties, shall be a 

condition precedent to any right of action in law or equity to 

recover for such loss.” 

The statute referred to is, in substance, the same. It pro- 
vides that the amount of the loss, if not agreed upon, shall be 
submitted to arbitration. The position of appellant on this 
question is that arbitration is a condition precedent to the 
right to sue on the policy, unless it expressly appears that the 
parties have mutually agreed upon the amount of the loss; in 
other words, or expressed differently, that it must appear that 
the parties have mutually agreed upon the amount of the loss, 
or, if it does not so appear, an arbitration must be had, before 
suit can be brought. We cannot adopt this construction. Giv- 
ing the policy a broad and liberal construction, we interpret it 
to mean that, when the parties are unable to agree upon the 
amount of the loss, the question of such amount shall be sub- 
mitted to arbitration. Until there is some disagreement as to 
the amount of the loss, there is no occasion for any arbitration; 
there is nothing to arbitrate. In this case the proof of loss fur- 
nished defendant specified the amount claimed by plaintiff. 
Defendant made no objection thereto and, after the lapse of 60 
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days, plaintiff brought this action. Defendant, having made 
no objection to the amount claimed by plaintiff, must be taken 
to have acquiesced therein; at least it must be held that, inas- 
much as no objection was made to the amount claimed, there 
was nothing to found an arbitration upon, and none was neces- 
sary. This construction is in harmony with the objects and 
purposes of the law and the terms of the policy, and we adopt 
it as the most reasonable and consistent: Schrepfer vs. Insur- 
ance Co. (Minn.); Vangindertaelen vs. Insurance Co., 82 Wis., 
112; Hickerson vs. Insurance Co., 96 Tenn., 193. 

3. The policy contains a provision to the effect that the in- 
sured shall make all reasonable exertions to save the insured 
property in case of fire, and appellant claims that plaintiff 
failed to comply therewith. The complaint does not allege 
a compliance by the plaintiff with this provision, but the an- 
swer alleges a failure to comply with it. At the trial the court 
instructed the jury that the burden was upon the defendant to 
show a breach of the terms of the policy in this respect. This 
instruction was excepted to by defendant, and is assigned as 
error. The instruction was correct. It is undoubtedly the 
duty of the insured to fully comply with the terms of his policy, 
not only in respect to a provision of this kind, but in all other 
respects as well, and a willful failure to do so will defeat a re- 
covery. But the terms of this policy do not require the in- 
sured to show, as a condition precedent to his right of action, a 
compliance with such provision, and we are not aware of any 
rule of pleading or practice that casts such burden upon him. 
A breach of the contract in this particular is new matter con- 
stituting a defense to the action, and must be pleaded and 
proven by the defendant. 

5. The claim that the verdict is some $62 too large cannot 
be considered on this appeal, because it does not appear to 
have been called to the attention of the court below: Bank vs. 
Smith, 57 Minn., 374. 

6. We have examined all the other assignments of error, and 
find no error of sufficient importance to justify a reversal. 
The charge of the learned trial judge, to which some excep- 
tions were taken, was a very full, fair, and clear statement of 
the issues, was in line with the law as we have here announced 
it, and contains no error. Judgment affirmed, but without 
prejudice to the right of appellant to apply to the court below 
for a modification of the judgment as to the $62. 





Supreme Court of Ohio. 


SUPREME COURT OF OHIO. 


METROPOLITAN LIFE INS. CO. 
vs. 


HOWLE.* 
(two cases.) 


Section 3625, Rev. St., applies to false answers to interrogatories in the ap- 
plication for a life insurance policy, but does not apply to conditions in 
the policy itself. 

Where a life insurance policy contains a condition to the effect that no obli- 
gation is assumed by the company, unless at the date of the policy the 
insured is alive and in sound health, there can be no recovery upon such 
policy if it is made to appear upon the trial that the insured was not in 
sound health at the date of the policy. 

To constitute the answer to an interrogatory in an application for a policy of 
life insurance a defense to a recovery on such policy, it must be clearly 
proved that such answer was willfully false, and was fraudulently made; 
that it is material, and induced the company to issue the policy upon it ; 
that but for such answers the policy would not have been issued ; and 
that the agent and company had no knowledge of falsity or fraud of such 
answer. 

In an action on a life insurance policy, where there is an averment in the pe- 
tition of performance of all the conditions of the policy, and the court 
having charged the jury that the parties are held and bound by all the 
terms and conditions of the policy, it is error to add to such charge the 
following: ‘‘ Unless there is something in the evidence that satisfies 
you that the parties did not know, and did not enter into the policy 
knowing, its terms and conditions.” Such an action is for the purpose 
of enforcing the policy,"with its conditions, and not for the purpose of 
setting it aside or evading its conditions. 

In life insurance, ‘‘sound health” means that state of health which is free 
from any disease or ailment that seriously affects the general healthful- 
ness of the system, not a mere indisposition. 


Statement of facts by Burger, J. 

The defendant in error brought his action in the Ceurt of 
Common Pleas against the plaintiff in error, upon a life insur- 
ance policy upon the life of his wife in the sum of $2,000, bear- 
ing date November 30, 1894, and which policy was issued and 
accepted upon the following conditions, among others, in the 
body of the policy:— 

“First. No obligation is assumed by this company upon 
this policy until the first premium has been paid, nor prior 
to the date of the policy, nor unless upon said date the in- 
sured is alive and in sound health.” 

There were also answers to interrogatories as to her health 
in the application, which were made part of the policy by 


— 


* Decision rendered, March 6, 1900. Syllabus by the Court. 
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reference. 'The answer set out the interrogatories and answers 
in the application, and averred that they were material, and 
were willfuliy false and fraudulent, and that the company re- 
lied thereon, and would not have issued the policy but for the 
answers to the interrogatories, and that its agents did not 
know that the answers were false, and also averred that the 
wife was not in sound health on the date of said policy or prior 
thereto. The reply denied the averments of the answer. Upon 
the trial the policy and the application therefor were intro- 
duced in evidence. Testimony was introduced by the insur- 
ance company tending to prove that the wife was not in sound 
health at the date of the policy or at the date of the applica- 
tion. She died on the 5th day of September, 1895, and her hus- 
band contended that she was in sound health at both the date 
of the policy and the application. The case was tried to a jury, 
and a verdict returned for the full amount. A motion was 
made for a new trial, which was overruled, and judgment ren- 
dered upon the verdict, to all of which the insurance company 
excepted. The Circuit Court affirmed the judgment. There- 
upon the insurance company filed its petition in error in this 
court, seeking to reverse the judgments below. 


C. L. Hotrzez, for Plaintiff in Error. 
Hart, Canrretp & Catraauan, for Defendant in Error. 


Burkert, J.(after stating the facts). 

The plaintiff in error requested the Court of Common Pleas 
to charge the jury as follows: “If you find that on the 30th 
day of November, 1894, the date of the policy, or when it was 
delivered to the plaintiff, Mrs. Sarah Howle was not in a state 
of sound heaith, you must find for the defendant. (Refused ex- 
cept as given in general charge. Exception by defendant.)” 
The general charge upon this subject was as follows: “And if 
you find that on the 30th day of November, 1894, the date of the 
policy, or when it was delivered to plaintiff, Mrs. Sarah Howle 
was not in a state of sound health, and, knowing that she was 
not in sound health, gave answers to these questions or re- 
ceived this pelicy because of the fraudulent answers which she 
had given te these questions, you should find for the defend- 
ant.’ This charge is not the equivalent of the charge 
requested. The condition in the policy is that there shall be 
no obligation assumed by the company, unless upon the date 
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of the policy the insured, the wife, shall be alive and in sound 
health. The matter of life and sound health is not made to 
depend upon her knowledge thereof, but upon the fact itself. 
She might be dead and not be conscious of it. and she might be 
in unsound health and not know it, but either would alike de. 
feat a recovery. The court mixed the law as to the condition 
in the policy with the law applicable to interrogatories in the 
application, and thereby committed an error. False answers 
to interrogatories are governed by section 3625, Rev. St.; but 
that section has no application to conditions contained in the 
policy itself. The charge should have been given as requested. 

The charge given by the court as to what constitutes “ sound 
health ” was as follows: ‘“ ‘Sound health,’ as used with refer- 
ence to life insurance, means that state of health, free from any 
disease or ailment, that affects the general soundness and 
healthfulness of the system seriously, and not a mere indispo- 
sition, which does not tend to weaken or undermine the consti- 
tution of the assured. The word ‘serious’ is not generally 
used to signify a dangerous condition, but rather a grave or a 
weighty trouble.” This is unobjectionable, and, if the re- 
quested charge had been given in connection with this defini- 
tion of “ sound health,” the jury would have been correctly in- 
structed upon this question. 

There is another error in the record to which an exception 
was duly taken. The court charged the jury as follows: 
‘Whatever this policy states, also, in such terms and condi- 
tions as you wil find printed either upon the face or the back of 
the policy, when persons accept a policy they accept its terms 
and conditions. They are held to know what the policy that 
they receive from the insurance company contains, so that, 
when you come to examine this policy—which you will have in 
your jury room,—the question may be considered concluded by 
you as to the acceptance of this policy with its terms and con- 
ditions, unless there is something in the evidence that satisfies 
you that the parties did not know, and did not enter into this 
policy knowing, its terms and conditions.” The plaintiff below 
sued upon the policy as a whole, and his effort was to enforce 
the policy, with all its conditions, and he averred in his peti- 
tion that he and his wife had performed all the conditions of 
the policy, and he made no claim that he accepted the policy 
without knowing its terms and conditions. The words in the 
above charge, “ unless there is something in the evidence that 





1900.] Metropolitan Life Ins. Co. vs. Huwle. 759 


satisfies you that the parties did not know, and did not enter 
into this policy knowing, its terms and conditions,” were out- 
side of the case, and would naturaily lead the jury to think 
that some of the conditions—as, for instance, those as to life 
and sound -fhealth—were not known and not entered into, and 
might, therefore, be disregarded. For these two errors, the 
judgment should be reversed, and a new trial granted. 

There is also another case between the same parties, in which 
the defendant in error brought suit upon two smaller policies, 
in which there was a verdict for the plaintiff below, judgment 
upon the verdict, affirmed by the Circuit Court, and brought 
here upon petition in error. The same conditions as to life and 
sound health were in these policies as in the other policy, the 
same applications, the same averments in the answers to in- 
terrogatories being willfully false and fraudulent, etc., and the 
same averment that the wife was not in sound health at the 
dates of the policies or the times of their delivery. The insur- 
ance company requested the following charges: ‘(2) If you 
find from the evidence that Mrs. Howle was not in sound 
health on the dates of the policies, you must find for the de- 
dendant: (3) If you find from the evidence that Mrs. Howle 
was not in sound health on the dates of the policies, but did not 
know it, you must find for the defendant.” The charges were 
refused, and proper exceptions taken. The court did not 
charge the jury upon the subject of sound health at the dates 
and delivery of the policies as contained in the conditions, but 
as stated in the applications. Section 3625. Rey. St., applies 
to false answers to interrogatories in the application, but does 
not apply to conditions in the policy. The company was, 
therefore, entitled to a charge as to sound health, based upon 
the conditions in the policies, independent of the answers to in- 
terrogatories in the applications. The only charge of the court 
as to sound health was as follows: “ But if the testimony does 
disclose, by a preponderance of it, that she was at that time 
suffering from any of the diseases named in the application, 
though she did not know it, though she had no reason to be- 
lieve it, and the proof now satisfies you, or is of such a char- 
acter as enabies you, rather, to find that was the condition of 
her physical health at that time, and the company acted in 
good faith and so did she, then this plaintiff would be entitled 
to recover ouly the premiums paid upon these policies; and, 
otherwise, the defendant should have your verdict.” This 
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charge covers only diseases named in the applications, while 
the conditions in the policies are as to all diseases which con- 
stitute unsound health. The charge as given is, therefore, not 
as broad as the condition, and the refusal of the requests was 
error. 

The insurance company also requested the following charge, 
which was refused, and proper exception taken: ‘(6) ‘ Sound 
health’ means that state of health which is free from any dis- 
ease or ailment that affects the general healthfulness of the 
system seriously,— not a mere indisposition.” The court failed 
to charge upon the question as to what constitutes sound or 
unsound heaith, and in refusing to charge as requested, and in 
failing to charge the substance of the request, the court erred. 

The plaintiff in error also claims that the court erred in 
charging the jury that the proof as to the falsity of answers to 
interrogatories in the application must be “ clear and convine- 
ing.” We think that there was no substantial error in this 
part of the charge. Section 3625, Rev. St., provides that it 
must be clearly proved that the answers to interrogatories 
were willfully false. The difference between “ clearly proved ” 
and “ proof clear and convincing ” is more fanciful than real. 
It is always safer to follow the words of a statute in a charge 
to a jury, but it is not error to use words with substantially the 
same meaning. For failing to charge the jury as requested, as 
above shown, the judgments will be reversed, and a new trial 
granted. Judgments reversed. 
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COURT OF APPEALS OF NEW YORK. 


SMALDONE 
v8. 


PRESIDENT, ETC., OF INSURANCE CO. OF 
NORTH AMERICA, oF PHILADELPHIA, Pa.* 


An agent with authority to adjust and settle claims may waive proofs of loss 
and appraisement. 
Samurt S. Hart, for Appellant. 
T. F. Hamitton, for Respondent. 
Cutten, J. 

The action is brought on a standard fire insurance policy, 
and the only question raised on this appeal is as to the power 
of an agent sent by the defendant to adjust the loss to waive 
the provision of the policy requiring the service of proofs of 
loss. This agent was not only authorized to adjust the amount 
of the loss, but, as appears by his own testimony, was empow- 
ered to negotiate any settlement of the claim of the insured on 
the policy, and to pay and discharge such claim. Shortly after 
the occurrence of the fire, and before the expiration of the time 
within which it was necessary to serve the proofs of loss, the 
agent, in his negotiations with the plaintiff’s assignor and his 
attorney, absolutely repudiated any liability on the part of the 
defendant, claiming that the premises insured were vacant in 
contravention of the terms of the policy, though he seems to 
have been willing to have settled with the insured if he could 
do'so for a sufficiently small sum. The parties could not agree 
on the amount to be paid, when, as testified by the plaintiff’s 
witnesses and as found by the jury, the agent told the attorney 
for the insured that he did not want him to file proofs of loss or 
have appraisers appointed, but that he might “ go on and sue 
as soon as you wish to.” The defendant requested the court 
to instruct the jury that the agent had no power to waive the 
requirement for service of the proofs of loss unless it was in- 
dorsed upon the policy. This request was refused, and the 
court charged the jury that, if the agent waived the service of 
the proofs of loss and the appointment of appraisers, his act 
bound the defendant. 

* Decision rendered, May 1, 1900. 
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We think that this ruling of the trial court was correct. It 
is not necessary to review the many cases to be found in this 
State on the power of agents to waive the conditions or re- 
quirements of insurance policies. There is no necessary in- 
consistency in the decisions of this court on the subject. The 
determination of the question depends on the rank and au- 
thority of the agent, and the subject-matter with reference to 
which he assumes to act. We have recently held (Hicks vs. 
Assurance Co., 162 N. Y., 284) that a local agent authorized to 
issue policies could not, by his declarations or acts, waive the 
provision of a policy that proofs of loss must be furnished. 
The agent in this case, however, was not a local agent, but was 
vested with plenary powers to adjust the defendant’s liability 
and pay any claim that might be made against it. As to the 
matter in hand, he was a general agent, not a special agent or 
one with limited authority, and could do whatever the com- 
pany itself might do. It is unquestionable that he could have 
paid the loss without the production of any proofs of loss. 
Equally, he could repudiate all liability on the part of the de- 
fendant, and waive the proofs of loss or appointment of ap- 
praisers. The question seems settled by the late decision of 
this court in Sergent vs. Insurance Co. (155 N. Y., 349, 355), 
where it is said, through Bartlett, J., that: ‘ While it is true 
that the policy in suit contained the usual clause as to proofs 
of loss being filed within sixty days, and that no officer, agent, 
or other representative of the company should have power to 
waive any condition thereof, except by written agreement in- 
dorsed thereon, yet a party to a contract containing such a pro- 
vision may, by conduct, estop himself from enforcing it against 
one who has acted in reliance upon such conduct. He may 
also be estopped by the act of an agent who possesses, or whom 
he has held out to possess, this power in respect to the pro- 
vision.” In that case the court followed its previous decision 
in Bishop vs. Insurance Co., 130 N. Y., 488. The judgment 
should be affirmed, with costs. 

Parker, C J., and Gray, Bartlett, Martin, Vann, and Werner, 
JJ., concur. Judgment affirmed. 





Petty vs. Mutual Fire Ins. Co. 


SUPREME COURT OF IOWA. 


PETTY 
v8. 


MUTUAL FIRE INS. CO. or DEs MoIneEs.* 


Where there was evidence that misstatements in the application were the 
result of mistake it was a question for the jury whether the policy was 
avoided by false swearing, and to so rule as a question of law was error. 


The policy was on a building used as a saloon and personal property therein. 
Held, That it was not avoided because the saloon was run illegally. 


Where the agent knew from personal observation, at the time of insnring, 
the character of the occupancy, it could not be claimed that it was 
misrepresented. 


Evidence that an illegal business increased the risk was not admissible 
where the legality was not in issue. 


Where a witness against the insured testified to owning property included 
in the proofs of loss, it was error to exclude his previous declarations 
concerning its ownership. 


A. L. Parsons and Nannie M. Srru, for Appellant. 

Wm. C. Mitter, for Appellee. 

SHERWIN, J. 

On the 25th day of August, 1897, the defendant issued its 
policy of insurance to the plaintiff, insuring him against loss 
by fire on a certain building, and on personal property con- 
tained therein. On the 21st day of September following, the 
building and personal property were totally destroyed by fire, 
which originated in an adjacent building. Defendant pleaded 
that the plaintiff swore falsely in making his proofs of loss, and 
that plaintiff’s tenant did not run his saloon in the insured 
building in compliance with law. At the close of the testi- 
mony the court took the case from the jury upon defendant’s 
motion. This waserror. One condition of the policy is that it 
shall be void 

“In case of false swearing by the insured touching any 
matter relating to this insurance or the subject thereof, 
whether before or after the loss.” 

The false swearing that will avoid a policy must be willfully 
false, and done with intent to defraud the company: Huston 
vs. Insurance Co., 100 Iowa, 402. There was testimony tend- 
ing to show that whatever misstatement the plaintiff made re- 

* Decision rendered, May 14, 1900. 
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garding his loss was through mistake, and that the personal 
property actually destroyed was worth much more than the 
amount of insurance thereon. This question was for the jury, 
and should have been submitted to it. The mere fact that a 
saloonkeeper does not conduct his business in strict compli- 
ance with the law of the State does not avoid a policy of insur- 
ance on the building in which such business is carried on, nor 
a policy which covers personal property therein: Erb vs. In- 
surance Co., 98 Iowa, 606, 99 Iowa, 727. 

The third ground of defendant’s motion is that plaintiff ‘mis- 
represented the occupancy of the building. The soliciting 
agents of defendant were present in the building insured when 
the application was there written by one of them. There is 
testimony that the nature of the business was talked over in 
detail with them. They knew the general nature of it from 
observation. The policy itself says the building is occupied by 
a tenant, and used as a saloon. The court certainly could not 
have sustained the motion on this ground: Key vs. Insurance 
Co., 77 Iowa, 174; Jamison vs. Insurance Co., 85 Iowa, 229. 

There was a conflict in the testimony as to the value of the 
personal property, and the question should have gone to the 
jury. 

The president of the company was permitted to testify, over 
the objection of the plaintiff, that an unlawful business in- 
creased an insurance risk. No issue of this kind was before 
the court, and the admission of this testimony was error. 

On the question of the ownership of some of the personal 
property insured, plaintiff sought to prove the previous declara- 
tion of one Scott, who claimed at the trial to own some part of 
it. This evidence the court rejected, and we think there was 
error in this which must have been prejudicial to plaintiff: 
Stephens vs. Williams, 46 Iowa, 540. 

There are many other errors assigned on the admission or re- 
jection of testimony, but we discover no other prejudicial error, 
and need not further notice them. 

The appellee contends here, for the first time, that this action 
was prematurely brought, and ought to be affirmed for this 
reason, notwithstanding the fact that the question was not pre- 
sented in the pleadings, nor raised in the lower court. Under 
the well-settled rule, this contention cannot be sustained: 
Garland vs. Wholebau, 20 Iowa, 271. For the errors noticed, 
the case is reversed. 





Citizens’ Ins. Co. vs. Crist. 


COURT OF APPEALS OF KENTUCKY. 


CITIZENS’ INS. CO. or PirtTsBurG, Pa., 
v8. 


CRIST.* 


The failure of insured to comply with a promissory warranty to keep his books 
of account in an iron safe does not invalidate the policy. 


A solicitor employed by the agent of the company to take applications on an 
agreement to divide commissions is the agent of the company, so that his 
knowledge that insured had no safe is the knowledge of the company. 


Cuartes H. Fisk, fur Appellant. 
Harvey Myers, for Appellee. 


Du Re tte, J. 

Most of the questions presented by this record were pre 
sented, argued, and determined in the case of Insurance Co. vs. 
Crist (89 S. W., 837); most of the argument filed by counsel for 
appellant in that case being again presented in this. The 
principal difference rests in the fact that an application for in- 
surance was made to the appellant company in this case, which 

yas excluded from the jury upon the hearing of the other case, 
upon the ground that an application for insurance made two 
years before, in a different amount, for a different period, and 
to a different company, was not evidence of a fraudulent con- 
cealment from the Sun Mutual Company. For a discussion of 
the questions which are now reargued, reference is made to the 
opinion in the case of Insurance Co. vs. Crist, supra. 

The question of whether the provision in the policy as to 
keeping the books in an iron safe was a promissory warranty 
seems to have been considered and decided by this court in the 
case of Insurance Co. vs. Angel (38 S. W., 1067), where, speak- 
ing of a similar provision in a policy, it was said: ‘“ It does not 
decrease the risk, and, at most, would only tend to the better 
preservation of the evidence, te show the amount of the loss 
sustained in case of fire.’ The case referred to seems to have 
been decided with reference to the act of February 4, 1874, 
amending chapter 22, Gen. St., tit. “ Contracts,” by which it is 
provided that 


* Decision rendered, May 3, 1900. 
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“All statements or descriptions in any application for or 
policy of insurance shall be deemed and held representations 
and not warranties; nor shall any misrepresentations, un- 
less material or fraudulent, prevent a recovery on the policy.” 
The case of Insurance Co. vs. Angel has been followed in In- 
surance Co vs. Floyd (Ky), 49 S. W., 543. It appears that there 
was evidence to show that the insurance solicitors employed 
by the agent of the company on an agreement to divide com- 
missions had information that the appellee had no safe. The 
effect of this knowledge has been considered by this court in an 
opinion by Judge Hobson in Insurance Co. vs. Gerteson (51 S. 
W., 617. It was there said: “It is also well settled that 
knowledge of the agent who represents the company in the 
transaction is the knowledge of the company. It is insisted, 
however, that Rudd alone was appellant’s agent; that Hawes 
had no authority from it, and that it is not chargeable with 
facts known to Hawes, unless communicated to Rudd. This is 
the decisive question in the case. According to the testimony, 
Hawes was, in effect, the partner of Rudd in effecting this in- 
surance. The rule that a delegated authority cannot be dele. 
gated has some limitations. It is usual for insurance agents 
who issue policies to send out solicitors to take applications on 
which the policies may be issued, and authority to do so may 
be inferred, nothing appearing to the contrary; for this is the 
common way the business is done. When Hawes came to ap- 
pellee, professing to be an insurance agent, and took his appli- 
cation, and obtained for him the policy of insurance, he had a 
right, without notice of a defect in his powers, to regard him 
the agent of the company for this purpose; and appellant, by 
accepting the application, issuing the policy, and keeping the 
premium, is estopped to say his act was unwarranted, and must 
take the benefit with the burden. In Insurance Co. vs. Spiers 
(87 Ky., 297, 8S. W., 453) this court laid down the rule that the 
party soliciting the insurance and taking the application, in 
the absence of notice to the contrary, should be held the agent 
of the company. This rule was recently approved by this 
court in the case of Rogers vs. Association, 50 S. W., 543. 
These cases are in accord with the weight of authority, and are 
conclusive here. See May, Ins., § 143, and cases cited.” 

The other errors relied on seem to have been fully considered 
in the case of Insurance Co. vs. Crist, supra. The judgment is, 
therefore, affirmed. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where for special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, and are 
not intended as digests, nor for citation. 


Goops IN TRANSIT 


The policy insured goods from time of loading on the vessel 
until safely landed. Buta rider attached showed that the sub- 
ject of insurance was oil, contained in tank cars, in transit. It 
was held by the United States Circuit Court, District of Pennsyl- 
vania, in the case of Crew-Levick Co. vs. British Foreign & Ma- 
rine Ins. Co., decided Nov. 20, 1899, that the risk terminated when 
the cars had reached their destination and had been placed on the 
private track of the insured. 


Fravup.—Recovery Back or Money Paw on Poticy. 

In the case of Rome Grocery Company vs. Greenwich Insur- 
ance Company of New York, decided by the Supreme Court of 
Georgia, April 11, 1900, the following syllabus was furnished 
by the court:— 

In order to entitle an insurance company to recover back 
money paid upon a policy of insurance, it is, under section 
2113 of the Civil Code, incumbent upon the company to show 
affirmatively that after making payment it discovered evi- 
dence showing itself not liable on the policy. 

Such evidence must consist of proof showing that, because 
of the fraud of the insured, the policy was, ab initio, void, or 
that after it issued he was guilty of conduct either vitiating 
the policy, or rendering it unconscionable for him to receive 
money thereon, and fraudulently concealed from the com- 
pany, at the time of receiving payment, the fact that he had 
been guilty of such conduct. 


Suspension or Lopee. 

The certificate of a benevolent association stipulated for a 
specified benefit, provided the member complied with all the 
laws governing the association. It was held by the Supreme 
Court of Arkansas, in the case of United Brothers of Friend- 
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ship vs. Haymon, decided March 3, 1900, that where the mem- 
ber complied with all the laws, the fact that the local lodge to 
which she belonged had suspended did not affect the liability. 


Loss PayaBLeE To MortGAGEE. 

“Where fire insurance policies were indorsed payable to a 
mortgagee as its interest might appear, such mortgagee had an 
interest in the policies, of which it could not be deprived by the 
acts of the owner and insurers in canceling such indorsement 
and making new policies to the owner without its consent.” 

Such was the ruling of the Supreme Court of Texas, in case 
of Security Co. vs. Panhandle National Bank, decided May 31, 
1900. 

Liasitity or Lessor ror Insurance By Lessee. 

The lessee, under agreement in lease to keep premises in- 
sured, procured policy in name of lessor through a broker, 
which was delivered to lessor by the broker, and retained by 
him. It was held, in Northern Assurance Co. vs. Goelet et al., 
decided by the Supreme Court of New York, April, 1900, that 
the lessor was not liable for the premium. The acceptance and 
retention of the policy was not a ratification of the lessee’s act 
which imposed liability on the lessor. 
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SUPREME COURT OF TEXAS. 


FIDELITY MUT. LIFE ASS’N 
v8. 
HARRIS ET AL.* 


The application stipulated that it should be the sole basis of the contract, 
and its statements should not be affected by oral statements. 


Held, That oral communications to the agent by insured regarding his health 
did not affect the answers written by the agent in the application, 


although they were not seen by insured. F 
Where the policy of the company of another State on which the premium 4 
had been paid when application was forwarded was simply delivered by 
the agent in Texas, but was payable in such other State, the contract dl 
was completed in such other State and was governed by the laws of such H, 
State. a 


The materiality of statements in the application as to health was for the 
jury unless apparent. 

The statute provided that misstatements in the application must be material 
in order to avoid the policy. It appeared that the insured represented 
he had not consulted a physician except once three years before, whereas ‘ 
it appeared that within that time two other physicians had treated him 
for severe bronchial trouble and physical weakness, one of whom con- 
sidered him unsound in health. 


Held, That there were material misrepresentations which precluded recovery. 


R. C. Minuicen and Perkins, GInBert & Hatt, for Plaintiff in Error. 
Morris & Crow and Fetrx J. McCorp, for Defendants in Error. 





WittiaMs, J. 

Plaintiff brought this action to cancel a policy for $5,000 4 
issued upon the life of W. T. Harris, upon the ground that it 4 
was obtained through a fraudulent conspiracy between Har- r 
ris and one Mattox, by means of false representations and a 
warranties, and upon the further ground that it was a wager- 
ing contract. Plaintiff tendered back all premiums paid upon 
the policy. Harris died pending the suit, and Mattox, as ex- i 
ecutor of his will, defended the action, and, by cross petition, " 
sought to recover upon the policy. A judgment of the Dis- 
trict Court in favor of the defendant for the amount of the 
policy having been rendered, and, upon appeal, affirmed by the 
Court of Civil Appeals, this writ of error is prosecuted from 
the judgment of that court. 

Plaintiff in error is a corporation created under the laws of 
Pennsylvania, has its domicile in Philadelphia, and conducts 


* Decision rendered, June 11, 1900. 
VOL. XXIX.—49. 
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its business there. Harris resided in Texas. His application 
for insurance and the first premium were delivered in Texas 
to a traveling soliciting agent of the company, and were by 
him forwarded through the State agent to the company’s 
office in Philadelphia, and were there accepted by it. The 
policy was then executed and forwarded to the State agent at 
Dallas, and was delivered by him to the soliciting agent, and 
was by the latter transmitted to Harris. The policy did not, 
in express terms, name the place for payment of future pre- 
miums, or of the loss in case it should occur. It recited, how- 
ever, that the contract was made in consideration of the pay- 
ment of the premiums “to the said association,” and that 
payment of loss will be made after receipt of proofs of loss “at 
its office in the city of Philadelphia,” and “ upon presentation 
and surrender of the policy, properly receipted.” It further 
provided that premiums shall not be considered paid 
“Unless receipt shall be given therefor, signed by the 
president and treasurer, and countersigned by the agent or 
person to whom payment is made,” 
and that the policy 


“Shall not be binding until delivery during the lifetime 
and good health of the applicant, and until the first pay- 
ment due hereon has been made.” 


The application provided, 


“The policy issued hereon shall not become binding on 
the association until the first payment due thereon has been 
actually received by the association or by its authorized 
agent during my lifetime and good health.” 


By a statute of Pennsylvania, it was provided: “Section 1. 
Be it enacted,” etc., 


“That hereafter whenever the application for a policy of 
life insurance contains a clause of warranty of the truth 
of the answers therein contained, no misrepresentation or 
untrue statement in such application made in good faith by 
the applicant shall effect a forfeiture or be a ground of de- 
fense in any suit brought upon any policy of insurance 
issued upon the faith of such application, unless such mis- 
representation or untrue statement relate to some matter 
material to the risk.” 


The application and the policy contained provisions suffi- 
cient, in the absence of such a statute, to make the statements 
in the application warranties, and to avoid the policy if any 
of such statements were untrue. The misrepresentations re- 
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lied on by plaintiff to avoid the policy were the following: 
First, the applicant at the date of his application, February 4, 
1893, was in good health, and free from any and all diseases, 
sicknesses, ailments, and complaints, trivial and otherwise; 
second, that he had never had or been afflicted with any sick- 
ness, disease, ailment, injury, or complaint, except as hereafter 
stated, the exception being that he had pneumonia about 15 
years before, lasting 6 or 8 days, from which his recovery was 
perfect; third, that the last physician whom he had consulted, 
or who had prescribed for him, was Dr. Sam Hart, about 3 
years previously, for an attack of la grippe, which was trivial, 
and of only a few days’ duration; fourth, that he had not con- 
sulted, or been prescribed for by, any other physician or medi- 
cal man during the last 10 years; fifth, that he signed the 
application in his own proper handwriting. The application 
also provided that no verbal statement, to whomsoever made, 
should modify the contract, or in any manner affect the rights 
of the association, unless reduced to writing, and presented to 
and approved by its officers at the home office, no agent or ex- 
aminer having any authority to make or alter contracts or 
waive forfeitures, and that the application should be the sole 
basis of the contract. The policy issued and delivered to Har- 
ris had a copy of the application annexed to it, on which, in 
large, red letters, was this caution: “ Review the declara- 
tions made by you as given in this copy of your application, 
and, if any error has been made, advise the president of the 
association.” The evidence as to the truth and materiality of 
some of these representations conflicted. The plaintiff ad- 
duced evidence sufficient to show that, for several years prior 
to the date of the application, Harris had been in bad health, 
suffering from affections of the throat or bronchial tubes or 
lungs, or all of them; that the attack of la grippe was a 
severe one, and that Harris never recovered from it, but that, 
as a consequence of it, consumption developed, and existed 
when the application was made, and finally caused his death 
in September, 1894. Harris, whose deposition was taken be- 
fore his death, admitted that the attack of la grippe was a 
Severe one, and the evidence is practically uncontradicted 
that its effects lasted for a considerable time, in 1890 and 
1891; but, at the same time, his evidence and that of other 
witnesses for the defendant tended to show that his recovery 
was complete in the early part of 1891, and that his health 





772 Supreme Court of Texas. [Sept., 


was good from then until the date of the application, and for 
some time after, and that the disease of which he died origi- 
nated in the summer of 1893, from causes unconnected with 
any previous infirmity. Dr. Sam Hart was the physician who 
first treated him for this illness, in 1890. But subsequently, 
during that year and 1891, Dr. V. T. Hart, Dr. Cochrane, Dr. 
Dobbins, and Dr. Goldsmith also treated and prescribed for 
him. Plaintiff also introduced the testimony of two other 
physicians, who testified that they had been consulted by and 
prescribed for him, but as to this it may be conceded that 
there was a conflict of evidence. Harris also testified that 
Dr. V. T. Hart and Dr. Cochrane merely filled the place of his 
regular attendant, Dr. Sam Hart, during his absence. And it 
may be also conceded that, as they had been the only physi- 
cians who were not mentioned by him, his answer would have 
been substantially true, and not material to the risk. It is, 
nevertheless, a conceded fact that both Dr. Dobbins and Dr. 
Goldsmith were consulted with an prescribed for him. during 
the early part of 1891, while he was still suffering from la 
grippe, or its effects. Dr. Goldsmith testified that he found 
Harris suffering from catarrhal bronchitis, such as is gener- 
ally considered la grippe, and treated him once and prescribed 
for him once afterwards. Did not consider his sickness seri- 
ous, and treated him no further. Dr. Dobbins testified that 
he treated Harris from about February 1 until April 1, 1891. 
Found him confined to his bed, emaciated, and coughing 
freely, and he was aot a sound man physically. Thought he 
either had consumption in its incipiency, or would have it as a 
sequel of la grippe. When he last saw him, about the Ist of 
April, he had improved some, but was not a sound man. The 
witness further stated that he gave the treatment gratui- 
tously, at the solicitation of the Masonic order, of which he 
and Harris were members; but his evidence shows, and Har- 
ris admits, that his services were accepted. It appears that 
the agent who took the application for insurance wrote the 
answers, and did not read them to Harris after they were re- 
duced to writing. There is evidence that, as given by Harris,. 
the answers were true, except those as to his last physician, 
and those whom he had consulted within 10 years. He did not 
mention other physicians, but said to the agent that he had 
sometimes obtained medicines from drug stores, and, perhaps, 
had a physician for colds or malarial attacks of the common 
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kind; and this statement the agent did not consider material, 
and did not insert in the application. The company, in issu- 
ing the policy, acted solely upon the written application, with 
no knowledge of any verbal statements made by Harris to the 
agent. The view taken of the case renders it unnecessary to 
state the facts upon which the claim that the policy was a 
wagering one is based. 

The trial court held (correctly, we think) that the validity 
of the policy must depend upon the statements in the written 
application, regardless of any oral communications made by 
Harris to the soliciting agent. Upon this point we need only 
refer to the following authorities: Fitzmaurice vs. Insurance 
Co., 84 Tex., 61; Insurance Co. vs. Fletcher, 117 U. S8., 530. 

The plaintiff in error contends that the contract was made 
in Texas, and that its effect should be determined by the laws 
of this State, and that, as the representations were made war- 
ranties by the policy, and some of them, at least, were untrue, 
the policy is avoided, without regard to their materiality. 
Defendant in error contends that the Pennsylvania statute 
governs the case, because—First, it restricts the capacity to 
contract of a corporation which derives its existence and all 
its powers from the laws of that State, which laws follow and 
control it wherever it goes; second, the contract was made 
and to be performed in that State. The statute seems to be 
simply a part of the body of the laws of Pennsylvania regulat- 
ing contracts of insurance, and not one specially defining and 
limiting the powers of this corporation or of corporations gen- 
' erally. The rule is recognized that a corporation derives all 
its powers from the law which creates it, and that its trans- 
actions, wherever they may occur, must be within the powers 
conferred by that law. This rule is generally held, however, 
to relate only to the charter of the corporation, or to the law 
under which it is created, and by which its powers are defined, 
and not to general legislation of the State upon other sub- 
jects: 2 Mor. Priv. Corp. (§$ 967, 968), and cases cited. This 
contention of defendant in error finds direct sanction, how- 
ever, in the case of Insurance Co. vs. Ficklin (74 Md., 172),—a 
case involving this company and the application of the same 
statute. The necessities of this case do not require a discus- 
sion of the principle referred to, and we content ourselves 
with repeating what we said in the Seiders Case: “ We are 
not inclined to hold that a corporation created by the laws of 





774 Supreme Court of Texas.  ° [Sept., 


another State brings with it into this State the general stat- 
ute laws of the State of its creation:” Seiders vs. Associa- 
tion. It is true, however, that the effect of a contract, wher- 
ever it may come in question, is to be determined by the law 
with reference to which the parties contracted, though it be 
that of another State or country, unless there is something in 
the law or policy of the forum which forbids the application of 
the foreign law. The considerations upon which the law ap- 
plicable to the contract is to be ascertained are fully dis- 
cussed and comprehensively stated in the opinion of Mr. Jus- 
tice Matthews, in Pritchard vs. Norton, 106 U. S., 124. The 
leading principle is that the law is to govern to which “ it is 
just to presume that [the parties] have intrusted themselves.” 
Unless a contrary intent is to be deduced from the transac- 
tion, the presumption is that the parties contracted with ref- 
erence to the law of the place where the contract was made; 
but, if they have fixed a different place for the performance of 
it, the law of that place is to govern unless something else 
appears, showing that they had a different intention: Seiders 
vs. Association, supra; Hall vs. Cordell, 142 U. S., 116; Cogh- 
lan vs. Railroad Co., 142 U.S., 101. The place of performance 
is to be regarded as the same as that at which the contract is 
made, unless it is to be gathered from the agreement that a 
different one was fixed. When the contract is made through 
correspondence, one of the parties being in one State and the 
other in a different State, it sometimes becomes difficult to de- 
termine in which State the contract has been made. The test 
is generally held to be the acquiescence or final agreement of 
minds by which the contract is concluded, and the place where 
that occurs is the place where the contract, for most purpo- 
ses, is held to have been made. With reference to contracts 
of insurance, where applications or proposals are taken in one 
State by an agent having no authority to conclude the con- 
tract or bind the company, and are forwarded to the domicile 
of the company, and there accepted, and the policy issued, the 
contract is ordinarily to be treated as having been made at 
such domicile, and to be performed there: Whart., Confl. 
Laws (§ 465); Bliss, Ins. ($362); May, Ins. (§ 66), and cases cited. 
This is true, however, only because the act of the company in 
signifying its acceptance of the proposal completes the con- 
tract; and when, as sometimes happens, other things are to 
be done before the parties are to be bound, the contract is 
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held to have been made when and where such other things 
transpired. It is often stipulated in policies that they are 
not to take effect until the first premium has been paid, and 
the policy has been countersigned by the agent of the com- 
pany in the place where the applicant resides; and it is held 
that the contract is to be considered as made where these 
acts are done. 

The policy under consideration required no counter signa- 
ture, but the application stipulated that the policy was not to 
be binding until the first premium had been paid during the 
lifetime and good health of applicant. Since the premium 
accompanied the application, and was accepted and retained 
by the company, the issuance of the policy, without other con- 
dition than this, would obviously have fixed the time and 
place when the contract took effect, if it ever took effect at all. 
If the applicant had then been dead or not in good health, the 
policy would never have been binding; but, as he was alive, it 
became effectual at once, if he was also in good health, unless 
other provisions postponed its conclusion, since by this clause 
of the application no provision was made for the subsequent 
ascertainment of the facts as to good or bad payment, or for 
the happening of any other event essential to the completion 
of the contract. The chief difficulty in this branch of the case 
arises from the provision of the policy that it “shall not be 
binding until delivered during the lifetime and good health of 
the applicant, and until the first payment due hereon has been 
made.” If the effect of this provision was to keep the con- 
tract in suspense until the policy was actually received by 
Harris, so that it was not to be in force until that event, many 
authorities would justify the proposition that, as it thus be- 
came effective in Texas, the laws of this State would apply. 
Looking to the whole provision, however, as well as to that 
contained in the application, we are inclined to view this con- 
dition as one generally used in blank policies to cover cases 
where the first premium has not been paid when the policy is- 
sues, but is to be paid subsequently, and to make the obliga- 
tion of the company begin when payment is made, and subject 
to the condition of the applicant existing at that time, rather 
than at the date of the policy, and not as one intended to 
postpone the taking effect of the policy, when the premium 
has already been received, and all the terms of the contract 
agreed upon. The character of the risk to be assumed in this 
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case was passed upon in accepting the application, and, as the 
premium had then been paid and accepted, there was nothing 
to prevent the immediate conclusion of the contract, subject 
to the other condition,—that the applicant should be, at the 
date of the policy, alive and in good health: Story, Confl. 
Laws, § 279a; Schwartz vs. Insurance Co., 18 Minn., 448 (Gil., 
404). The general rule is that the acceptance of the applica- 
tion and the issuance and mailing of the policy are all the acts 
that are essential to put the contract in force, and the fact 
that the policy is sent to an agent for unconditional delivery 
does not alter the effect of the transaction: Shattuck vs. In- 
surance Co., 4 Cliff., 598, Fed. Cas. No. 12,715. It does not ap- 
pear that the agent to whom this policy was sent was to 
ascertain the condition of Harris’ health, or that he had any 
discretion to hold it in any event; and this distinguishes the 
case from that of Society vs. Pettus (140 U. S., 226), in which 
the premium was to be collected by the local agent before the 
policy took effect. That case and others relied on by plaintiff 
in error are further distinguishable from this upon another 
ground, which will be stated further on. In Schwartz vs. In- 
surance Co., supra, the policy, containing the same provision 
as that under consideration, was sent by the company to its 
agent in Minnesota, for delivery upon payment of first pre- 
mium while applicant was alive and in good health; and the 
agent refused to deliver it because the applicant was sick. It 
was held that, if the agent was authorized by instruction to 
withhold the policy because of such sickness, the contract did 
not take effect, but that if it was sent for delivery upon pay- 
ment of premium, with no authority in the agent to retain it 
because of applicant’s condition, the contract became effective 
upon tender of premium. It necessarily follows that, if the 
premium has been paid when the policy issues, such a provi- 
sion as this does not hinder its immediate operation. Since 
the premium had been paid, and all the terms of the contract 
settled at the home office of the company, we do not think 
that the clause in question was intended to hold the contract 
in abeyance until the policy should be actually received by 
Harris. This view of it is confirmed by the evident implica- 
tion from the whole transaction that the parties contem- 
plated performance in Pennsylvania. The premiums were to 
be paid to the company or its agents. There is no stipulation 
that agents authorized to receive premiums should be kept in 
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Texas. In case none were provided, the premiums must, of 
necessity, have been paid at the office of the company. And 
so as to payment of loss. All the documents essential to en- 
title the beneficiary to payment were to be presented at Phila- 
delphia, and the intention that the money should be payable 
there is manifest. 

The authorities relied on by plaintiff in error to show that 
this is a Texas contract, are mainly based, as it seems to us, 
upon a principle not applicable to this case. As before noted,a 
court of one State will not apply to contracts brought before 
it the laws of another State, when such application is forbid- 
den by the law to which the court owes obedience. In the 
cases referred to, the transactions were so conducted as to be 
controlled by statutes in force in the States where the courts 
passing upon them sat. In the Federal cases, this more 
clearly appears in the reports of the decisions of the Circuit 
Courts than in those of the Supreme Court: Society vs. Pet- 
tus, supra; Wall vs. Society (C. C.); Insurance Co. vs. 
Fletcher, 117 U. S., 519; Indemnity Co. vs. Berry, 1 C. C. A., 
561; Insurance Co. vs. Robison (C. C.); Hicks vs. Insurance 
Co., 9 C. C. A., 215; Cravens vs. Insurance Co. (Mo. Sup.). It 
cannot be said that the authorities upon this subject are har- 
monious, but we think those cited are to be understood as just 
indicated. There is no statute in Texas which prevents the 
court from applying the general rules of comity stated at the 
outset. We, therefore, hold that the law of Pennsylvania 
should be followed in determining the validity and construc- 
tion of this contract; and this embraces the statute and its 
construction by the courts of that State, as well as any other 
rule shown to be law there in force, and applicable, whether 
fixed by statute or not. 

The assignments of error complain of the charge of the 
court for submitting to the jury the question of the materi- 
ality of the representations, the falsity of which is relied on 
to defeat the policy; the contention being that under the law 
of Pennsylvania, as shown by decisions of the Supreme Court 
of that State, the question of materiality was one of law, and 
that the court should have instructed that those in question 
are material and avoided the policy. The first questions for 
the jury to determine were what ones of the representations 
were untrue, and the extent to which they were untrue. 
When this was determined, the question remained whether or 
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not the untrue portions were material. Unless they were so 
clearly material that reasonable minds could not differ about 
it, we think it was proper to submit the question of material- 
ity to the jury. The evidence was such concerning the state- 
ments about the past and present health of the applicant, and 
the fact that he signed the application in his own writing, that 
the court was warranted in leaving to the jury the question 
whether or not any untruth or inaccuracy they might find to 
exist in such statements was material to the risk. Not so with 
regard to the representations concerning previous medical 
attendance. They were admittely untrue, and were, we think, 
necessarily and plainly material. Such is the law of Pennsyl- 
vania, as shown by the decisions referred to. In March vs. 
Insurance Co. (Pa.) the Supreme Court of that State thus 
states the law: “Ordinarily questions of good faith and ma- 
teriality are for the jury, and, where the materiality of a 
statement to the risk involved is itself of a doubtful character, 
its determination should be submitted to the jury. But it was 
never intended by the act of 1885, nor did that act assume, to 
change the law in cases where the matter stated was pal- 
pably and manifestly material to the risk, or where it was ab- 
solutely and visibly false in fact.” And further on says: 
“The act of 1885 has nothing to do with this question. If 
these were material questions before that act was passed, 
they are material still, and must be so pronounced by the 
court, without reference to the jury. A strong case illustrat- 
ing the materiality of this class of questions is Society vs. 
O’Hara, 120 Pa. St., 256. In the opinion delivered by Paxson, 
J.,itis said: ‘The eighth interrogatory in the application is: 
“ Have you had any medical attendance within the last year 
prior to this date? If so, for what disease? Give name and 
address of the doctor in full.” The object of this inquiry is 
manifest. If the assured had no medical attendance within 
the time prescribed, and so answers, that is the end of it. 
But, if he had such attendance, then the company is entitled 
to know for what cause he had medical advice or aid, and the 
name and address of the doctor, in order that they may ascer- 
tain the particulars from him. And, if the assured falsely 
answer that he had no medical attendance, he is not entitled 
to recover.” And further: “In Wall vs. Society (179 Pa. 
St., 355) the questions and answers related to the health of the 
insured, and the attendance of a physician. The judgment 
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was reversed on the ground, substantially, that it was com- 
petent to the defendant company to prove the falsity of the 
answers, without regard to the question whether they were 
warranties or only misrepresentations.” In Lutz vs. Insur- 
ance Co. (Pa.) it appeared that in the application false answers 
were made to several questions, one of which was: “ Have 
you ever consulted any other physician? <A. No.” And the 
same court said: “ Where it was doubtful whether the mat- 
ter was material. the question of materiality must be sub- 
mitted to the jury, but, where the matter involved was pal- 
pably and manifestly material to the risk, the law was not 
changed, either by the act of 1885, or by any decision before or 
since. Thus, in the present case, all the questions above enu- 
merated were intrinsically and essentially material to the 
risk, and have always been so held by all courts of last resort.” 
It thus appears that, by the law of Pennsylvania, statements 
such as those made in Harris’ application concerning previous 
medical attendance are material to the risk, and, when un- 
true, avoid the policy. This is a rule of substantive law, and 
not merely one of procedure. How it is to be made effectual 
in the trial of a case, whether by peremptory instruction, or 
by a declaration in the charge that the matter is material, or 
by setting aside a verdict rendered in disregard of it, is a ques- 
tion of procedure; and we agree with the Court of Civil Ap- 
peals that the practice in Pennsylvania, as shown by these 
decisions, is not materially different from our own. In both 
States, when the evidence is clear and uncontroverted, it is 
error to submit the question to the jury, and error to allow a 
verdict thus against the law and evidence to stand. That the 
representations under discussion were material is sufficiently 
shown by the quotations from the decisions. See also, Bliss, 
Ins.; Cobb vs. Association (Mass.); Numrich vs. Lodge (City 
Ct. N. Y.). It may be true that an error in the statement in 
an application concerning medical attention might in some 
cases appear to be immaterial, but this cannot be held as to 
those in this case. Applying to the contract the law most 
favorable to defendant in error, we must hold that the policy 
was avoided by representations which were both false and 
material; and, as the facts are undisputed, there is no reason 
for remanding the case. The judgments of the Court of Civil 
Appeals and the District Court are reversed, and judgment 
will be here rendered for plaintiff in error. 





Supreme Court of Missouri. 


SUPREME COURT OF MISSOURI. 


McDONALD 
v8. 


BANKERS’ LIFE ASS’N or Des MOINEs, Ia.* 


Where the company in response for request for blank proofs of death from the 
agent of the beneficiary, replied that it understood that the insured had 
committed suicide, and, therefore, did not send them, the proofs were 
waived. 


The statutes of Iowa forbid assessment companies to charge fixed premiums ; 
also that as to companies other than assessment companies suicide can 
only be a defense when it is shown that the insurance was effected in 
contemplation of the act. The policy required a fixed sum paid on its 
issue and a fixed deposit as a guarantee, and quarterly payments of a sum 
not specified were to be made. The company agreed to pay the benefici- 
ary 2 per cent of the aggregate guarantee fund not to exceed $2,000, to 
be determined at the time of death, and to return the deposit, provided 
in the event of failure of the member to make any quarterly payment 
when due the deposit was forfeited. 


Held, That the company was not an assessment company within the statute, 
and could not set up suicide as a defense where it had failed to show that 
it was contemplated. 


Held, That in case of a foreign company the character of the policy and not 
the certificate of the superintendent must determine whether it is an 
assessment company. 


Statement of facts by Marsuatt, J. 


This is an action upon two policies of insurance, called by 
respondent “ mere certificates of membership.” On the 16th 
of August, 1890, the defendant, an insurance company organ- 
ized under the laws of Iowa as an assessment company, and 
licensed by the State superintendent of insurance to do busi- 
ness in this State as such assessment company, issued to 
Daniel McDonald two policies, which were exactly alike, ex- 
cept as to number, in words and figures as follows:— 

“Application No. 15,895. Certificate No. 17,431. Office of 
the Bankers’ Life Association, Des Moines, Iowa. Certifi- 
cate of Membership. This is to certify that in consideration 

of the statements contained in his application, No. 15,895, 

which is made a part of this contract, and the sum of sixty- 

nine dollars, Daniel McDonald, by occupation president Mer- 
chants’ Bank, aged 46 years, has this day been admitted to 
membership in this association, and that in the event of his 
death during membership his beneficiary shall be entitled to 
a sum of money equal to 2 per cent of the aggregate amount 


* Decision rendered, March 5, 1900. 
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of the guaranty fund, as may appear by the books of the 
association on the first day of the month in which the death 
of such member may occur: provided, that the beneficiary 
of the deceased member shall not receive over two thousand 
dollars for this certificate of membership, and the return of 
the guaranty deposit given by him to the association, 
amounting to forty-six dollars. Upon the failure of the 
above-named member to make any payment due from him to 
the association at its maturity, in January, April, July, and 
October of each year, his guaranty deposit shall be forfeited 
and his membership shall thereupon cease. This certificate 
to become null and void if death occur from self-destruction, 
the member being sane or insane, or if the member is or shall 
become habitually intemperate in the use of intoxicating 
liquors, chloral, cocaine, or opium. The amount due under 
this contract to be paid to Annie S. McDonald, at the home 
office of the association, upon satisfactory proof of claim, to 
be supplied by the beneficiary; in the event of the death of the 
beneficiary prior to that of the member, or in case none is 
named, the benefit then to be payable to the legal repre- 
sentatives of deceased member. Witness the signature of 
the president, countersigned by the secretary, and the seal 
of the association hereto affixed, the date above written. 
Edward A. Temple, President. <A. C. Stilson, Secretary.” 


The insured committed suicide on the 3d day of September, 
1896. At that time he was not in arrears in any manner to the 
defendant. On the 7th of September, 1896, his son wrote to 
the defendant, saying :— 


“ Please forward proof paper to Lee L. McDonald for death 
of D. McDonald, of this city.” 


The defendant answered :— 


“We have your letter of the 7th inst., asking for papers 
for proof of death of D. McDonald. We are informed that 
Mr. McDonald took his own life. If that is the fact, this as- 
sociation has not promised to pay any sum on account of his 
death under such circumstances, and we do not send the 
papers as requested.” 


Thereupon the plaintiff instituted this suit, counting on each 
policy separately, and, upon an averment that the guaranty 
fund exceeded $500,000, prayed judgment for $2,046 (that being 
the amount of each policy, with the guaranty deposit of $46) 
on each count. It appears from the policy, and also from the 
pleadings, that the insured paid $69 when the policy was is- 
sued, and was required to make further payments, of a sum not 
stated, in January, April, July, and October every year. The 
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answer admits the issuance of the policies, and asserts its au- 
thority to do business under the Iowa law, and the certificate 
of the State superintendent of insurance of this State, and then 
pleads two affirmative defenses; to wit: First, the provision 
of the policy against suicide, and its violation by the insured; 
and, second, that no proof of loss was ever furnished to it. On 
the trial the plaintiff read in evidence the policies, the applica- 
tions therefor, the letters to and from the defendant, above set 
out, concerning the death; and it was then admitted that the 
letter to the defendant was written by the son of the insured, 
acting as agent for the plaintiff, and that the guaranty fund of 
the association amounted to $500,000. This was the plaintiff’s 
case. The defendant offered proof to show: First, that the in- 
sured had committed suicide while sane; second, its articles of 
incorporation and its by-laws; third, the certificate of the 
State superintendent of insurance of this State, permitting it 
to do business in this State as an assessment company for 
years from 1890 to 1896, inclusive; fourth, the laws of Iowa 
regulating assessment companies; fifth, the testimony of its 
vice-president to the effect that it complied with the laws of 
Iowa, and as to its methods of doing business. Upon objec- 
tion, the court excluded all this. Thereupon the court directed 
a verdict for the plaintiff on each count of the petition, which 
was so returned by the jury, and judgment entered thereon. 
After proper steps, defendant appealed. 


O. B. Ayers and A. W. Brewster, for Appellant. 
H. K. Wurre, for Respondent. 


Marsuatt, J. (after stating the facts). 

1. There is no merit in the claim that no proofs of loss were 
furnished. The letter from the plaintiff’s son clearly imparted 
notice of the death of the insured, but, if there was any uncer- 
tainty therein, the reply of the defendant cleared it up by say- 
ing that the defendant understood that the insured had com- 
mitted suicide, and, if so, the company had not agreed to pay 
anything on acount of his death under such circumstances, and, 
therefore, it did not send “ proof paper for the death of D. Mc- 
Donald,” as requested. The fact that the insured was dead is 
conceded and admitted by both parties, and the answer of the 
defendant clearly waived proof of loss: Nickell vs. Insurance 
Co., 144 Mo., 420; James vs. Association, 148 Mo., 1. 
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2. The crucial question in the case is whether the defendant 
is an assessment or an old-line insurance company. If it is the 
former, then section 5855 (Rev. St., 1899) does not apply, the 
terms of the policy against suicide control, and the defendant 
is not liable: Hanford vs. Association, 122 Mo., 50; Aloe vs. 
Association (not yet officially reported). If the latter, then 
that section applies, and as the answer does not aver that the 
assured contemplated suicide at the time he made application 
for insurance, there is no valid defense interposed, and the 
judgment is right. The character of the contract determines 
this question: Toomey vs. Supreme Lodge, 147 Mo., loc. cit., 
139; Logan vs. Casualty Co., 146 Mo., 114. The policy recites 
that in consideration of the sum of sixty-nine dollars the in- 
sured is admitted to membership, and in the event of his death 
the defendant agrees to pay his beneficiary “a sum of money 
equal to 2 per cent of the aggregate amount of the guaranty 
fund,” to be determined by the books of the company as of the 
1st of the month in which the death occurred, provided the 
amount to be paid shall not exceed two thousand dollars, and 
also to return “ the guaranty deposit given by him to the asso- 


ciation, amounting to forty-six dollars.” The policy then pro- 
vides :— 


“Upon the failure of the above-named member to make 
any payment due from him to the association at its maturity, 
in January, April, July, and October of each year, his guar- 
anty deposit shall be forfeited and his membership shall 
thereupon cease.” 

These are the whole provisions of the policy bearing upon 
the character of the defendant company, and this case is with- 
out precedent or parallel as to the nature of the policy, or the 
character of the company as shown by the policy. The sum of 
$69 is shown to have been paid when the policy was issued, as 
a consideration for issuing the policy; the sum of $46 is shown 
to have been deposited as a guaranty for some purpose not dis. 
closed; payments, of a sum not specified, are required to be 
made quarterly; and the company agrees to pay a sum equal 
to 2 per cent of the aggregate amount of the guaranty fund— 
not to exceed, however, $2,000 in any event—upon the death of 
the assured. For lack of perspicuity, the contract easily takes 
the first place among the many cleverly designed documents 
intended to produce confusion, and to leave loopholes for es- 
cape from liability from the consequences of having taken pre- 
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miums as long as the assured lived. It is not clear whether $69 
is to be paid every quarter, or whether that is the yearly pay- 
ment divided into quarterly payments. It is clear that some 
amount in addition to the $69 and the $46 paid and deposited 
when the policy was issued is required to be paid quarterly. 
But it does not appear that any amount is to be gauged by the 
amount assessed against other persons similarly situated. The 
only reading of the required quarterly payments that is possi- 
ble from the face of the policy is that it calls for fixed or arti- 
ficial premiums; and section 5865 (Rev. St., 1889) prohibits 
assessment companies from charging such premiums. Upon 
the principles of, “Id certum est quod reddi certum potest,” 
the amount to be paid in case of death is fixed. Such amount 
does not depend in any manner upon the collection of an assess- 
ment upon persons holding similar contracts, and that is the 
test, under our statutes, whether or not a company is an assess- 
ment company: Jacobs vs. Association, 142 Mo., 59; id., 146 
Mo., 523; Logan vs. Casualty Co., 146 Mo., 114; Toomey vs. Su- 
preme Lodge, 147 Mo., loc. cit., 1388; Aloe vs. Association, ante 
p. —. Measured by these rules, this company, so far as the 
face of the contract shows, is not an assessment company; and 
hence section 5855 (Rev. St., 1889) applies, and as the defend- 
ant has not attempted to show, as that section requires when 
the defense of suicide is interposed, that the insured contem- 
plated suicide when he applied for insurance, there has been no 
valid defense pleaded, and the defendant is liable. For it de- 
volves upon the defendant to show, not only that it is an 
assessment company, but that the policy it issued is such a 
policy as an assessment company is authorized to issue; for 
otherwise it is bound by its contract, and is estopped to plead 
that the contract is ultra vires. The defendant realized this, 
for it attempted to plead the Iowa law, and did plead the certi- 
ficate of the State superintendent of insurance of Missouri 
authorizing it to do business as an assessment company. But 
the certificate does not determine the character of insurance 
the defendant actually issues. It determines only the charac- 
ter of business it was licensed to do. The policy settles the 
class to which the defendant actually belongs. The laws of 
Iowa were not properly pleaded (the chapter of the Revised 
Statutes of Iowa is referred to only by number; its terms, 
tenor, or effects are not set out), and, therefore, their reading 
on the trial was properly excluded: Morrissey vs. Ferry Co., 
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47 Mo., loc. cit., 525; Flato vs. Mulhall, 72 Mo., loc. cit., 525. 
The laws of sister States must be alleged and proved like any 
other issue of fact: Mooney vs. Kennett, 19 Mo., 551; Bab- 
cock vs. Babcock, 46 Mo., 243; Clark vs. Barnes, 58 Mo. App., 
667; Charlotte vs. Chouteau, 25 Mo., 465. The defendant, also, 
with the same purpose, offered in evidence its articles of incor- 
poration and by-laws, and also tendered the testimony of its 
vice-president as to its character and methods of doing busi- 
ness. But the policy did not refer in any manner to the arti- 
cles of incorporation or to the by-laws, and hence they consti- 
tuted no part of the contract: Elliott vs. Insurance Co., 76 Mo. 
App., loc. cit., 566. Nor were they pleaded in any manner, and, 
therefore, they were inadmissible. The same is true of the tes- 
timony offered. There was no issue joined which such testi- 
mony would tend to prove. As the articles of incorporation 
and the by-laws are not properly before us, their provisions 
and requirements cannot be considered or analyzed. 

It follows that upon the issues joined, and the face of the 
policy, the defendant is not an assessment company, within the 
meaning of our statute, and, as this contract was executed and 
consummated in this State, the law of the State must govern: 
Horton vs. Insurance Co. And the laws of Iowa, the contrary 
not being shown, will be presumed ‘to be the same as the law 
of the forum: Flato vs. Mulhall, 72 Mo., loc. cit., 525. For 
these reasons, the judgment of the Circuit Court is affirmed. 
All concur, except Robinson, J., absent. 


VOL. XXIX.- 50. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


CLARK 
v8. 


SUPREME COUNCIL, ROYAL ARCANUM, ET At.* 


The member of a benevolent society promised to transfer a certificate to her 
which was payable to the children, and in reliance on the promise she 
loaned him money and paid assessments at his request. He failed to 
make the transfer. 

Held, That where the transfer could only be made in the manner prescribed 
in the by-laws, the wife could not recover the benefit, nor could she re- 
cover the assessments. 

Held, That a contract between husband and wife is a nullity which equity 
will not enforce. 

The doctrine of estoppel cannot be invoked to substitute a different benefi- 
ciary from the one named. 


Mowtron, Lorine & Lorine, for Plaintiff. ‘ 

W. H. Presse and F. B. Hemenway, fur Respondent, Morris Clark, 
et al. 

Joun Haskett Butirr, for Respondent, Royal Arcanum. 


Larurop, J. 

The plaintiff’s husband, according to the bill, had taken outa 
benefit certificate in a fraternal beneficiary society, in which, as 
both sides assumed at the argument, the children of the hus- 
band by a former marriage were named as beneficiaries. Her 
husband promised the plaintiff to transfer this certificate to her. 
Subsequently, relying on the assurance that it had been trans- 
ferred, she paid assessments on the certificate from September 
1, 1892, to January 30, 1899, to the amount of $330, and also at 
different times from June 5, 1892, to January 30, 1899, paid to 
him, or on his account, money to the amount of $5,000. The 
bill further alleges that, under the laws of the first-named de- 
fendant, the death benefit could have been made payable to her, 
and that the failure and neglect of her husband to make the 
certificate payable to her, and the statement that it was so pay- 
able, and the inducing her thereby to pay over to him and for 
his benefit the sum of $5,000, and to pay his dues and assess- 
ments, and to keep up his membership by making said pay- 
ments, was a fraud upon her. The bill prays that the death 


® Decision rendered, July 2, 1900. 
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benefit shall be made payable to her, and that the first-named 
defendant shall pay to her the benefit fund, or that it may be 
decreed that said defendant or the other defendants shall repay 
to her, out of said fund, the amount of assessments she has 
paid. 

A majority of the court is of opinion that the bill cannot be 
maintained. So far as paying the assessments is concerned, 
it has been held that one who pays assesssments at the request 
of the holder of a benefit certificate has no right in equity to 
have them repaid out of the fund: Order of Golden Cross vs. 
Merrick, 163 Mass., 374; Clarke vs. Schwarzenberg, 164 Mass., 
347, 348. Moreover, the policy of our law is that no contract 
shall be valid or legal which is conditioned upon an agreement 
or understanding that the beneficiary shall pay the dues or as- 
sessments, or either of them, for a member of a fraternal bene- 
ficiary corporation: St. 1888, c. 429, § 8; St. 1894, c. 367, § 8; 
St. 1898, c. 474, § 8. Apart from this, a death-benefit fund is, 
under our laws, a peculiar species of property. It is not liable 
to attachment by trustee or other process, and cannot be seized, 
taken, appropriated, or applied by any legal or equitable pro- 
cess, nor by operation of law, to pay any debt or liability of a 
certificate holder, or of any beneficiary named therein: St. 
1888, c. 429, § 15; St. 1894, c. 367, § 14; St. 1898, c. 474, § 17. 

It is also to be considered that the dues and assessments 
have not been contributed to the death fund which it is sought 
to reach in this case. These dues and assessments have been 
paid to raise funds which paid the death benefits of other mem- 
bers who died before the plaintiff’s husband. The fund in con- 
troversy here is raised by the society from those members who 
survived the plaintiff’s husband; and the society and its mem- 
bers are interested in having the fund applied, according to the 
terms of the benefit certificate, in bettering the condition of 
those dependents of the deceased member, to°whom he and the 
society had agreed that it should go, in the only form known to 
law. To give it to the plaintiff would be to divert a charitable 
fund from the specific purpose for which it was raised to a pur- 
pose not in any aspect charitable, so that restitution might be 
made for the consequences of a fraud perpetrated upon the 
plaintiff by her husband. So far as the plaintiff relies upon a 
contract made between her and her husband, it was invalid 
under our laws, and cannot be enforced in equity: Fowle vs. 
Torrey (135 Mass., 87), where this question was elaborately con- 
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sidered. See, also, Woodward vs. Spurr, 141 Mass., 283; Por- 
ter vs. Wakefield, 146 Mass., 25; Clark vs. Patterson, 158 Mass., 
388. Nor can the fact that the wife survived her husband make 
that a good contract which was originally a nullity: Kneil vs. 
Egleston, 140 Mass., 202. Nor does the subsequent marriage 
of the wife to the member revoke or in any way affect the con- 
tract which he had made with the society: Order of Foresters 
vs. Callahan, 146 Mass., 391. 

As to the $5,000, there is less ground for impressing a trust 
upon the death fund. There is no allegation that the $5,000 
lent to her husband by the plaintiff constituted any part of the 
fund. On the contrary, the allegation is that she paid the 
money to or on account of her husband. To impose a trust 
upon a fund, the money must be identified as going into the 
fund. See Institution vs. Copeland, 160 Mass., 380. 

It is suggested that what has taken place operates as an 
estoppel against the defendants in favor of the plaintiff. But 
there is no more reason why a person not named in a benefit 
certificate should be substituted for one named, by the opera- 
tion of an estoppel than by the operation of a contract or a will. 
Yet it is well-settled law in this commonwealth that in such 
cases a benefit certificate cannot be transferred except in the 
manner pointed out in the by-laws of the society: Elsey vs. 
Association, 142 Mass., 224; Daniels vs. Pratt, 148 Mass., 216; 
McCarthy vs. Order of Protection, 153 Mass., 314. Where, 
however, the society does not object, and the transfer is pre- 
vented by the fraud of the beneficiary named in the certificate 
already issued, equity may afford relief: Marsh vs. Legion of 
Honor, 149 Mass., 512. 

The facts in the principal cases relied on by the plaintiff in 
argument differ essentially from those in the case at bar. In 
Jory vs. Legion of Honor (105 Cal., 20), Mrs. Jory took out a 
certificate payable to her daughter upon her own death, and 
handed the certificate to her daughter. Subsequently the 
mother desired to surrender the certificate and obtain another, 
in which her son was to be named as beneficiary. She at- 
tempted to obtain the old certificate from her daughter, but the 
daughter refused to give it up, and kept and concealed the 
same. The mother then took all the steps required by the laws 
of the beneficiary society to obtain a new certificate. The so- 
ciety declined to issue a new certificate until the old one was 
surrendered. On the death of the mother the society brought a 
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bill in equity against the son and the daughter to determine to 
whom the money belonged. The case was decided on the 
ground that, as the mother had done all in her power to pro- 
cure a new certificate, equity would consider that to be done 
which ought to have been done, but it was further said, “ If the 
Legion of Honor was here as an aggressive party, insisting, as 
against the claims of the son, upon a strict compliance with its 
by-laws before it could be compelled to take money from its 
treasury, possibly a different question would be presented.” 
Another ground upon which the case was put was the fraudu- 
lent conduct of the daughter in concealing the certificate, and 
it was said that she could not take advantage of her own wrong. 
In the case at bar the plaintiff took no step for over six years to 
ascertain whether her husband’s representations were true or 
false, nor did she make any effort to procure a transfer from the 
company. The children named in the certificate are innocent 
parties, guilty of no fraud, and the society granting the certifi- 
cate asserts its right that its laws shall be complied with. In 
Royal Arcanum vs. Tracy (169 Il., 123) a man borrowed a sum 
of money from his wife, and took out a certificate in which she 
was named as beneficiary, which he gave her as security for the 
loan, and she retained it. Subsequently he made an affidavit 
that the certificate was lost, and obtained a new certificate, 
naming other persons as the beneficiaries: It was held that 
the second certificate, having been obtained by fraud, could not 
prevail against the first certificate. It is to be noticed that 
under the statutes of Illinois, as construed by the court, a hus- 
band and wife may contract with each other, except as to com- 
pensation for services: Thomas vs. Mueller, 106 IIl., 36; Crum 
vs. Sawyer, 132 IIl., 443. See, also, Benard vs. Ancient Order 
of United Workmen (S. D.),—a case very similar to Royal Arca- 
num vs. Tracy. These cases differ so widely from the case at 
bar that comment upon them is unnecessary. We do not doubt 
that a wife may maintain a bill in equity against her husband, 
in his lifetime, to recover her separate property obtained from 
her by his fraud and coercion: Frankel vs. Frankel, 173 Mass., 
214. But the case at bar is not such a suit. The husband is 
dead, and her remedy, if any, is against his estate. As to 
whether she can maintain a bill in equity against the adminis- 
trator we express no opinon, as this question is not before us. 
See Houghton vs. Butler, 166 Mass., 547. Bill dismissed. 





Supreme Court of Texas. 


SUPREME COURT OF TEXAS. 


INSURANCE CO. OF NORTH AMERICA ET AL. 


v8. 


WICKER ET AL.* 


The policy was on wheat in a granary and provided that the entire policy 
should be void if the subject insured should be or become incumbered 
by a chattel mortgage. 


Held, That evidence of the party who prepared the proofs of loss that the 
insured had informed him that he was not the owner of the granary was 
evidence that a statement to the contrary in the proofs was not willfully 
false. 


Held, That where the insurers did not appear to have been informed of a 
chattel mortgage on the wheat and the insured filed an unsworn plea 
without objection that it was without consideration because the note for 
which it was security had not been delivered to the mortgagee, evidence 
to show such nondelivery was admissible, and in such case the policy 
was not invalidated by the mortgage. 


Held, That the fact that the mortgage was discharged on the day after the 
execution of the policy would not relieve from a forfeiture already in- 
curred by the terms of the policy, when not waived by the insurer. 


Crane & Greer, for Plaintiffs in Error. 
H. A. Auten and Gro. E. Mituzr, for Defendanis in Error. 


; Browy, J. 

This suit was brought in the District Court of Clay County 
against the plaintiff in error upon two policies of insurance,— 
one being No. 19, issued to J. H. Hamner for $1,000, upon 2,650 
bushels of wheat situated in a certain granary owned by Ham- 
ner; and the other policy No. 25, issued to W. D. Wicker, in 
the sum of $600, upon 1,000 bushels of wheat situated in the 
same granary. During the life of the policies, the granary 
and the wheat were destroyed by fire. Proofs of loss were 
duly made, and Hamner transferred policy No. 19 to W. D. 
Wicker. Each of the policies was made payable to W. B. 
Worsham & Co., to secure a debt due to them from Hamner 
and Wicker, each. Among other things, the insurance com- 
pany pleaded that Hamner had destroyed the wheat by causing 
fire to be set to the said granary; also, that Hamner had, be- 
fore the fire, sold a large portion of the wheat, and that there 
was not so much destroyed as he claimed. It also pleaded 
that at the time the policy was issued there were two chattel 
“* Decision rendered, March 5,190. 
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mortgages given by Hamner upon the said wheat, which were 
incumbrances upon it, and at the date when policy No. 25 was 
issued to Wicker there was a valid chattel mortgage on the 
wheat insured. It was alleged that each of the policies con- 
tained the following clause :— 

“This entire policy, unless otherwise indorsed hereon or 
added hereto, shall be void if the subject of the insurance be 
personal property, and be or become incumbered by a chattel 
mortgage.” 

The case was tried before the court without a jury, which 
rendered judgment in favor of Wicker for the sum of $606.18, 
with interest from January 1, 1899, on policy No. 19, issued to 
Hamner, and for the sum of $472.50, with interest from Janu- 
ary 1, 1899, on policy No. 25. W. B. Worsham & Co., having 
intervened, recovered judgments against Hamner and against 
Wicker for the several debts due from each. Upon the trial 
the district judge filed conclusions of fact, from which we 
make a statement of all the facts necessary to the decision of 
the questions presented. The court found that the defendant 
issued the policies in the amounts stated upon the wheat in the 
granary; that the granary and the wheat were destroyed by 
fire, and that there was as much wheat in the granary as was 
claimed to have been destroyed. The court found that Ham- 
ner transferred policy No. 19 to Wicker, and that W. B. Wor- 
sham & Co. were entitled to the proceeds of each of the poli- 
cies. The court found that at the time policy No. 19 was 
issued to Hamner there existed a mortgage executed by J. H. 
Hamner to the Wichita Falls Implement Company on 200 
bushels of wheat then growing on his farm in Clay County, 
Tex., but the court did not find that the wheat on which this 
mortgage existed was a part of the wheat insured in policy No. 
19. The court found that on the 28th day of August, 1898, J. 
H. Hamner executed to L. D. Smith a mortgage, to secure the 
payment of $1,600, on the wheat covered by the insurance 
policy No. 19, and caused the said mortgage to be registered in 
Clay County, expecting to procure a loan of $1,600 from L. D. 
Smith; but he did not procure the loan, and there never was 
any debt secured by the mortgage. The court found that at 
the time the policy No. 25 was issued W. D. Wicker had given 
P. B. Langford a chattel mortgage on his entire crop of wheat, 
including that insured, to secure $300. The mortgage was duly 
registered in Clay County, Tex., where Wicker resided. The 





a> 


t 


= 


teas 


, 
ai 
' 

' 
ir 
; 

¢ 


sw: +2 


792 Supreme Court of Texas. [Sept., 


insurance company had no knowledge of the existence of the 
mortgage at the time the loan was made. At the time the 
policy was issued, Wicker borrowed from W. B. Worsham & 
Co. a sum of money, out of which he, the next day, paid off and 
discharged the note to Langford. The court does not find that 
the insurance company had any connection with the transac- 
tion between Worsham & Co. and Wicker in paying off the 
mortgage, except that the policy to Wicker was made payable 
to Worsham & Co., to secure a debt of $600. The Court of Civil 
Appeals reversed and re-formed the judgment in this case, 
holding that Wicker was not entitled to recover against the 
insurance company upon policy No. 25, and entering judgment 
against it in favor of Wicker on policy No. 19. Each party ap- 
plied for a writ of error, which was granted to each. 

The plaintiff in error complains of the trial court refusing 
to grant its first application for a continuance, based upon the 
absence of witnesses whose names and whereabouts were un- 
known, and one Smith, who left the country, and could not be 
located. Besides, the application did not state that the con- 
tinuance was not sought “ for delay only, but that justice may 
be done:” Article 1278, Sayles’ Rev. Civ. St. It did not com- 
ply with the statute, and was, therefore, addressed to the dis- 
cretion of the trial judge, which was not abused by refusing to 
grant the continuance. 

The ruling of the trial court, admitting the testimony of H. 
A. Allen that he had prepared the proofs of loss for the plain- 
tiff, Hamner, and before the proofs were prepared Hamner told 
the witness that he did not own the land on which the granary 

yas situated, is assigned as error. The insurance company 
pleaded and proved as the basis of its defense against liability 
upon the policy for the loss of the granary that Hamner did not 
own the land on which it was situated. The declaration ad- 
mitted did not go beyond the proof and pleading of the com- 
pany, and could work no injury to it as proof of the fact. The 
insurance company also charged in its answer, and introduced 
evidence to sustain the charge, that Hamner had willfully and 
falsely sworn that he was the owner of the granary, because he 
did not in fact own the land on which the building stood, and 
did not have the right to remove the house. It was permissi- 
ble for Hamner to show that if, as a matter of law, he did not 
own the building at the time it was destroyed, his statement 
was not willfully false; and to do this the testimony of Allen 





1900.] Insurance Co. of North America et al. vs. Wicker et al. 793 


to the declaration made by. Hamner at and before the prepara- 
tion of the proofs of loss was competent testimony. 

Hamner pleaded that the mortgage which was made by him 
to L. D. Smith was not delivered; that there was no considera- 
tion for the mortgage, because the note which it purported to 
secure had not been delivered to Mrs. Smith, and there was no 
debt to support it. This plea was not sworn to, and the testi- 
mony offered by Hamner to prove that the mortgage was not 
delivered was objected to on the ground that it was virtually 
proof that the mortgage had not in fact been executed, and not 
admissible, because the plea was not supported by affidavit. 
It is not necessary for us to decide that question, because the 
plea of failure of consideration, not being excepted to, was 
sufficient without affidavit to admit the evidence that the note 
was not delivered: Williams vs. Bailes, 9 Tex., 61. The case 
cited states clearly the distinction between a plea of non est 
factum and a plea of failure of consideration when not sup- 
ported by affidavit, and it is sufficient for us to say that in this 
case there was not exception to the plea. The policy contained 
this provision :— 

“This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void * * * 
if the subject of the insurance be personal property, and be 
or become incumbered by a chattel mortgage.” 

The mortgage to L. D. Smith was not an incumbrance upon 
the wheat because there was no debt from Hamner to Smith. 

W. D. Wicker complains that the Court of Civil Appeals 
erred in reversing the judgment of the District Court, and so 
re-forming it as to deny him the right to recover upon policy 
No. 25, made payable to himself. This policy contained the 
same clause as that copied above with reference to incum- 
brances. There is no dispute that at the time the policy was 
issued there was a mortgage in existence upon the wheat in- 
sured, but it is claimed that, as the incumbrance was dis- 
charged the next day, it did not have the effect to forfeit the 
policy of insurance. The terms of the contract are that if, at 
the time the policy is issued, there be an incumbrance in the 
shape of a chattel mortgage upon the property insured, the 
policy shall be void. It was not shown that the insurer knew 
of the existence of the mortgage to Langford. By its exist- 
ence, the forfeiture occurred, and a court has no authority to 
reinstate it without the consent of the insurer. The subse- 
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quent discharge of the chattel mortgage did not restore the 
policy: Insurance Co. vs. Kempner, 87 Tex., 299. This class 
of contracts is construed liberally in favor of the insured, but 
when the terms are so explicit as in this case it must be en- 
forced. We find no error in the judgment of the Court of 
Civil Appeals, and it is, therefore, affirmed. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


THIRD CIRCUIT. 


HOPKINS 
v8. 


NORTHWESTERN LIFE ASSUR. CO.* 


The policy provided that the beneficiary might at any time be changed by 
the insured in the manner specified, and a by-law and the statute under 
which it was incorporated likewise so provided. The insured surren- 
dered the policy and took out another with the same beneficiary and 
which stipulated for forfeiture in the event of suicide. 


Held, That the beneficiary had no vested interest in the first policy which 
was surrendered without her consent; and where suicide was the cause of 
death there could be no recovery under either policy. 


Before Acheson, Dallas, and Gray, Circuit Judges. 


Bernarp Guiprn, for Plaintiff in Error. 
ALEXANDER Simpson, Jr., for Defendant in Error. 


Gray, C. J. 

This was an action of contract, brought in the Circuit Court 
of the United States for the Eastern district of Pennsylvania 
to recover the sum of $10,000, with interest from August 8, 
1898. The record discloses the following facts: On Macch 26, 
1892, John 8S. Hopkins, of the city of Philadelphia, applied for 
membership in the Northwestern Masonic Aid Association, a 
corporation existing under the laws of the State of Illinois, 
for a policy of insurance on his life for $10,000, and on April 14, 
1892, the said Masonic Aid Association issued its certificate or 
policy No. 53,477 on the life of the said John S. Hopkins, the 
beneficiaries named therein being “ his wife, Emily V. Hop- 
kins, if living; if not, to his children, or the survivors of them, 


* Decision reudered, Jan. 23, 1900. 
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equally, if living.” The said John S. Hopkins paid the premi- 
ums on said policy as they became due until the month of De- 
cember, 1897. The said policy or certificate of membership No. 
53,477 had indorsed thereon the following provision :— 

“ Change of beneficiaries can be made at any time, without 
charge, upen complying with the by-laws.” 

The by-laws referred to expressly provide that:— 

“Any member may secure a change of the beneficiaries 
named in his certificate upon surrendering said certificate to 
the secretary for cancellation, and stating to him in writing 
to whom in said classes of beneficiaries mentioned in said 
articles of incorporation he desires such benefits paid; where- 
upon the secretary shall change upon the records the name 
of such beneficiary, and issue a new certificate accordingly.” 
The act of the General Assembly of Illinois, under which de- 

fendant company was incorporated, provided that:— 

“Membership in any such corporation shall give to any 
member thereof the right at any time, with the consent of 
such corporation, to make a change in his payee or payees or 
beneficiary or beneficiaries, without requiring the consent of 
such payee or beneficiary.” 

This certificate also provided that it should be binding if the 
insured “ shall suffer death in consequence of any violation by 
him of any penal law of any State or government.” In June, 
1896, by resolution of the board of trustees of the Northwestern 
Masonic Aid Association, and proceedings duly had there- 
under, the name of the said association was changed to that of 
the Northwestern Life Assurance Company. On December 8, 
1897, said Northwestern Life Assurance Company, upon appli- 
cation of the said John S. Hopkins, canceled said policy No. 
53,477, and issued in lieu thereof to him a new policy on his life 
for $10,000, numbered 117,132, payable on his death to “his 
wife, Emily V. Hopkins, if living; if not, to his surviving chil- 
dren, equally, if living;” said John S. Hopkins paying therefor, 
on December 2, 1897, the annual premium of $434.90. This was 
largely in excess of the premium on the old policy, which, in 
1897, had been less than $250, but there were various provi- 
sions in the new policy or certificate which were claimed to 
make it more desirable than the old, such as extended insur- 
ance, cash surrender values, paid-up policy values, and the ces- 
sation of all payments after 20 years. Said policy or certifi- 
cate No. 117,132, issued on December 8, 1897, as aforesaid, 
contained, inter alia, the following stipulation :— 
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“(9) If the insured shall die by his own hand or act, 
whether sane or insane, within two years from the date of 
this policy, or shall suffer death in consequence of the viola- 
tion by him of any penal law of any State or government, 
then this policy shall be void, and shall cease to be binding 
upon said company, except for the amount which the insured 
has paid in premiums on account thereof.” 

The said John S. Hopkins died by his own hand on March 24, 
1898 (the death occurring within two years of the date of the 
policy), the said Emily V. Hopkins, his wife, and the plaintiff 
below, surviving him. The company tendered before suit, and 
has paid into court, the premiums paid by John 8S. Hopkins. It 
is claimed by the plaintiff that, the surrender of the old certifi- 
cate or policy No. 53,477 and the issuance of the new certificate 
or policy No. 117,132 having been accomplished by and between 
the said John 8S. Hopkins and the defendant company without 
the knowledge or consent of the said plaintiff, the beneficiary 
in both of said policies, the original certificate or policy was 
still in force at her option, and constituted the sole measure of 
the obligation existing on the death of John 8S. Hopkins be- 
tween the plaintiff and defendant; and that, therefore, the 
said plaintiff was not bound by the stipulation of the substi- 
tuted policy in regard to suicide above recited; that, in the ab- 
sence of any such stipulation in the original policy or certifi- 
cate, the fact of suicide constituted no defense to her claim, 
and that she was entitled to receive the amount to be secured 
to be paid to her on the death of her husband. In other words, 
the plaintiff claims that she had a vested interest as beneficiary 
in the original policy from the date that the contract of insur- 
ance was completed, which could not become devested or im- 
paired by any agreement between her husband and the defend- 
ant company, made without her knowledge or consent. 

Two important questions are raised by this contention: (1) 
Has a beneficiary a “ vested interest ” when the certificate or 
policy itself, the association’s by-laws, and the statute under 
which it was incorporated all provide that the payee or bene- 
ficiary may be changed “at any time” without requiring the 
consent of such payee or beneficiary? (2) If a beneficiary has 
such a “ vested interest ” as would have prevented, in this case, 
the substitution of a new policy for the old, without the plain- 
tiff’s consent, and thus enabled the plaintiff to successfully 
claim that the old policy alone was in force between her and 
the defendant, then did the contract between the defendant 
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and John S. Hopkins, evidenced by this policy, having in it no 
express stipulation in regard to suicide, exclude death by his 
own voluntary act as a condition upon which the policy should 
become due and payable? There was no evidence presented by 
the plaintiff touching the question of the sanity of John 8. 
Hopkins at the time of his death, and the case was submitted 
to the jury by the judge below, as follows :— 

“The defendant’s point, ‘ The verdict must be for the defend- 
ant,’ is reserved. We instruct the jury to find in favor of the 
plaintiff for $10,400, subject to the reserved question whether 
there is any evidence to go to the jury in support of the plain- 
tiff’s claim. (Exception noted for defendant to the charge of 
the court, and to the refusal of defendant’s point.)” 

On June 7, 1899, the said court filed its opinion, entering 
judgment in favor of defendant on the question of law reserved 
on the trial of said cause, notwithstanding the said verdict: 94 
Fed., 729. ; 

As to the first question raised by the facts of this case, as dis- 
closed in the record and stated above, we are of opinion that the 
taking out of the original policy by John S. Hopkins created 
no vested interest in his wife, Emily V. Hopkins, the benefi 
ciary named in said policy, as was claimed by her in this suit, 
inasmuch as the contract of the original policy itself permitted 
a change of beneficiary by agreement between the insured and 
the company, without the knowledge or consent of said plain- 
tiff. Without passing upon the question as to whether, with- 
out such a stipulation, there is any vested interest in the bene- 
ficiary named in such a policy, such as cannot be disturbed by 
agreement between the insured and the company without the 
consent of such beneficiary, it suffices to say that in this case, 
where the policy contains the stipulations recited, there can be 
no such permanent or vested interest as is claimed by the plain- 
tiff. The control over the contract of insurance given to the in- 
sured, independent of the will of the beneficiary, makes impos- 
sible the existence of such permanent or vested interest in such 
beneficiary during the lifetime of the insured. The right of the 
beneficiary is inchoate, and a mere expectancy, during such 
lifetime, and does not become vested until the death of the in- 
sured ‘happens with the policy unchanged. In this view the 
original policy was effectually surrendered and canceled by the 
agreement of December 8, 1897, and the issuance of the new 
certificate or policy on that date, and said new policy, No. 117,- 
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132, was the only one subsisting at the time of the death of said 
John 8. Hopkins, in March, 1898. This being so, there can be 
no recovery by the plaintiff on either policy, because it is not 
controverted that the stipulation contained in the new policy 
against liability where death of the insured is caused by his 
own voluntary act would prevent recovery by the plaintiff. 
On this ground, therefore, we think the court below was clearly 
right in directing judgment to be entered for the defendant 
upon the point reserved, notwithstanding the verdict. This 
conclusion renders unnecessary a consideration of the other 
question above stated, to the discussion of which the learned 
judge in the court below confined himself in his opinion filed in 
the case. The judgment entered in the court below is affirmed. 
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The policy required notice to be given within 10 days of the accident. Notice 
was sent the day of the accident, but was not received until 11 days after. 
The secretary then forwarded a blank with the statement that it could 
be filled in and returned, which was done, and afterwards on the death of 
insured a certificate of the fact was sent to the company and acknowl- 
edged. The objection that the notice was not in time was not made until 
the trial three months later. 

Held, That a finding that the 10 days limitation was waived, was justified. 


The policy stipulated for a certain payment in case of death within 90 days 
of the accident, resulting from the injuries alone. 


Held, That the injuries must be such as would render the company liable in 
case of ordinary accident according to the policy conditions; namely, 
through external, violent, and accidental means. 


H. P. Harrman and H. E. Pergims, for Plaintiff. 
Frank M. Forsuso and Raymonp A. Hopkins, for Defendant. 


oo 


Morton, J. 
This case comes here upon exceptions to the refusal of the 
court to give two rulings that were asked for. The first was 
that upon the evidence proper written notice of the accident 
was not given within the time limited by the certificate, and 


* Decision rendered, June 21, 1900. 
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that the defendant had not waived such notice, and the plain- 
tiff could not, therefore, recover. The court refused to give 
this ruling, and ruled that proper written notice had not been 
given, but that there was evidence for the jury on the question 
whether the defendant had waived the requirement as to notice, 
—meaning, of course, the requirement as to the time within 
which notice should be given. We think that this‘was correct. 
The accident occurred March 31, 1898. There was evidence 
tending to show that a brief notice of the accident, dated 
March 31st, was sent by plaintiff’s husband to the defendant 
company, but was not received till April 11th. There was also 
evidence tending to show that another notice, dated April 9th, 
and giving full particulars of the accident, was sent by plain- 
tiff’s husband to the company, but that this likewise was not 
received till April 11th. No objection was then made by the 
company that these notices did not comply with the provision 
in the certificate in regard to time. That fact would not, of it- 
self, perhaps, constitute sufficient evidence of waiver. But on 
April 23d, the defendant’s secretary sent to the plaintiff an 
accident blank, saying that she could fill it out, and forward to 
that office, at her earliest convenience, if she so desired. A 
blank containing full particulars of the accident, and signed 
by the plaintiff’s husband, and dated April 26th, was received 
by the defendant, and has been retained by it without objec- 
tion, so far as appears. Presumably this was the blank re- 
ferred to in the letter of defendant’s secretary of April 23d. 
After the death of plaintiff’s husband, a certificate was filled 
out by her, and sent to the defendant company. The receipt of 
this was acknowledged by the defendant, through its secretary, 
by letter dated July 8th, in which he writes :— 
“We have received the proper form of certificate filled out 
by Mrs. Moore in the case of Dr. Wm. M. Moore, and will say 
that Mr. Kelley, a brother-in-law of the widow, has been in 


to see us in regard to the latter, desiring us to keep him 
posted.” 


No objection appears to have been made at this time that no- 
tice of the accident had not been received within the 10 days 
required by the certificate. The first objection made by the 
defendant was on October 10, 1898, in reply to a letter from 
plaintiff’s counsel, and the objection then was the general one 
that the estate of plaintiff’s husband had no claim against the 
company. When the objection that notice of the accident had 
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not been received within the time required was first made does 
not appear. It is said in the brief of counsel for the plaintiff 
that it was not made till after suit was brought, which, as ap- 
pears from a copy of the writ, was October 12, 1898. We think 
that the evidence in regard to the conduct of the defendant 
warranted the jury in finding that the defendant had waived the 
requirement in regard to the time within which notice should 
be given, and that the refusal to rule as the defendant re- 
quested was right. See Searle vs. Insurance Co., 152 Mass., 
263; Clark vs. Insurance Co., 6 Cush., 342; Peabody vs. Acci- 
dent Ass’n, 89 Me., 96. 

The other ruling requested relates to the construction to be 
given to the words “such injuries alone” in the clause in 
which the 

“Company agree to pay Susan J. Moore, wife, if living, 

* * * the sum of $5,000 if the death of the certificate 

holder shall result from such injuries alone within ninety 

days from the date of the accident.” 

We think that it is plain that they refer to the kind of injury 
which furnishes the basis of indemnity; namely, bodily injury 
effected during the life of the certificate * through external, 
violent, and accidental means.” That is the sense in which 
like words are used in the clause relating to partial disability, 
and that is the kind of injury which is the basis of indemnity 
in cases of total disability. We see no reason for holding that 
a different kind of injury was meant in cases of death. The 
certificate defines the kind of injury which shall constitute the 
basis of indemnity, and then provides for cases of partial disa- 
bility, total disability, and death as the result of such injuries. 
No doubt the company could have provided that the injury 
which should entitle a party to indemnity in case of death 
should be such as resulted in total or partial disability for a 
longer or shorter time, as well as death within a certain time, 
but we do not think that it has done so in the certificate before 
us. We think that the ruling requested was rightly refused. 

Exceptions overruled. 
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The policy stipulated that it was of no effect until the premium had been 
paid during the life of insured, but said nothing as to health. 

Held, That where the evidence showed that the policy had been sent to the 
agent for delivery, and afterwards the insured, being taken seriously ill, 
and the premium being tendered, the agent refused to accept, saying he 

‘ was not allowed to deliver policies to sick men, a motion for nonsuit was o 
properly denied, since the tender was sufficient compliance with the re- ¥ i 
quirement as to payment of premium, and it was a question for the jury te 
whether there was any other condition connected with its delivery. om 

Held, That a reply from plaintitf’s attorney that the premium had been paid * 
to a letter from the company denying that fact was properly admitted as ra 
part of the correspondence. But testimony of a third party as to the 
message given to a party for the insured relative to the policy was in- 
admissible as hearsay. 

An agent’s manual forbidding the delivery of policies to parties except when 
in good health is inadmissible where it is not shown that the insured 
knew the company’s rules, and where such agent afterwards testified 
that he had informed the insured as to the rule, a previous refusal to 
admit the manual, even if error, was harmless. 


The fact that the insured had previously reserved the right to inspect the 


policy before paying the premium did not affect the case, because by 
making tender he had waived it. 












































Anset, Coruran & Coruran, for Appellant. 
R. W. Swanp and James Munro, for Respondent. 





MclIver, C. J. 

This action was brought upon a policy of insurance on the 
life of the deceased husband of the plaintiff, alleged to have 29 
been issued by the defendant company, and payable to her if 
she survived her husband, as she did. The defense set up by 
the company was that the policy sued upon had never been de- a 
livered, and there was never any completed contract of insur- 4 
ance. While some of the facts are contested, the following i 
seem to be undisputed: On the 4th of May, 1898, J. D. Going, 
the husband of the plaintiff, made an application for insur- 
ance in writing, which is set out in the “case;” and this, to- 
gether with the certificate of the medical examiner, was for- 
warded to the home office of the company, in Newark, in the 
State of New Jersey, where it was received and marked “Ap- 

* Decision rendered, July 11, 1 a 
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proved” the 9th of May, 1898, and the policy was prepared, 
bearing date the 10th of May, 1898, signed by the proper offi- 
cers of the company, and sent to the local agent of the com- 
pany at Union, 8. C., through the office of the State agent at 
Raleigh, N. C. Precisely when the policy reached the office 

f the local agent at Union does not appear, though there is 
but little doubt that it was about the 15th of May, 1898, when 
Mr. L. S. Townsend, the local agent, was absent from home, 
and did not return until about the 15th or 20th of June, 1898. 
Nor did it distinctly appear at what time the assured, J. D. 
Going, learned that the policy had been returned to Union; 
but it must have been on or before the 29th of June, 1898, for 
on that day the judge of probate, accompanied by B. B. Going, 
brother of the assured, at his request called on Mr. Townsend, 
the local agent, and tendered him the amount of the first pre- 
mium, which the local agent refused to accept, for the reason, 
as he said, that “ the company would not allow him to deliver 
policies to sick men.” On the 28th of May, 1898, the assured 
was taken sick with what proved to be typhoid fever, and on 
the 29th of June, when the tender was made, was very sick, 
and he subsequently died, on the 2d of July, 1898. Soon after 
this Messrs. Munro & Munro, attorneys at law, having been 
employed to collect the insurance, called on the local agent, 
Mr. Townsend, for blanks to make out the claim, and were re- 
ferred by him to Mr. Pearson, the vice-president of the com- 
pany; and they thereupon wrote him a letter, under date of 
25th of July, 1898, demanding payment of the policy of insur- 
ance issued by the company, which “ your agent afterwards 
refused to deliver,” and also for blanks for proofs of death, if 
required. To this letter the vice-president of the company re- 
plied by letter under date of Ist August, 1898, saying that: 
“The contract of insurance to which you refer was not com- 
pleted by Mr. James D. Going, as he did not pay the premium. 
There is, therefore, no claim against this company because of 
said contract.” These two letters were received in evidence 
without objection, but, when the plaintiff offered to introduce 
a letter of Messrs. Munro & Munro in reply to the letter of the 
vice-president of the company, objection was made, which ob- 
jection was overruled, and the letter was read in evidence, in 
which Messrs. Munro & Munro, after acknowledging the re- 
ceipt of the letter of the vice-president, use this language: 
“Mr. Going, as you say, did not pay the premium; but the full” 
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amount of the premium was tendered to your agent, and de- 
mand made for the policy, in the lifetime of Mr. Going. It 
seems to us that there is a claim against your company be- 
cause of the contract, and we trust you will reconsider the 
matter and pay the policy.” To this letter no reply was re- 
ceived, and on the 14th of December, 1898, this action was 
commenced. At the close of the testimony for the plaintiff, 
the defendant moved for a nonsuit upon the ground that the 
plaintiff had failed to prove a completed contract, inasmuch 
as it was claimed that delivery of the policy was essential to 
complete the contract, and there was no evidence of either 
actual or constructive delivery of the policy. The motion was 
refused, and exception taken by defendant’s counsel. The 
defendant then offered its testimony, in the course of which 
certain exceptions were taken as to the rulings of the circuit 
judge upon the admissibility of some of the testimony offered 
by defendant. The case went to the jury under the charge of 
the judge, to which certain exceptions were taken; and, a ver- 
dict having been rendered in favor of the plaintiff, a motion 
for a new trial on the minutes was made, which being re- 
fused, judgment was entered upon the verdict. From this 
judgment defendant appeals upon the several exceptions set 
out in the record. These exceptions impute error to the cir- 
cuit judge (1) in refusing the motion for a nonsuit; (2) in his 
rulings as to the admissibility of testimony; (8) in his charge; 
and (4) in refusing the motion for a new trial. 

First, as to the motion for a nonsuit, which was based upon 
the ground “ that the plaintiff has failed to prove a completed 
contract.” Now, on a motion for a nonsuit the question is 
pot whether the plaintiff has failed to prove his case, but the 
only question is whether the plaintiff has failed to produce 
any testimony tending to prove his case. Assuming the 
view most favorable to the appellant—that the real 
meaning of this ground is that there was no testimony 
tending to show a completed contract,—we will proceed 
to consider the question in that aspect. While it is con- 
ceded that there was testimony tending to show that the 
policy which evidenced the contract sued on was sent to the 
local agent by the defendant company for the purpose of being 
delivered to the assured, yet the contention is that, while that 
would amount to a constructive delivery to the assured, pro- 
vided it was sent for unconditional delivery, yet, as there were 
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two conditions (one that the first premium should be paid, and 
the other that the policy should not be delivered if the as- 
sured was at the time sick), and while the first might be re- 
garded as having been complied with by the tender of the 
amount of the first premium, yet there was no testimony that 
the second (that the assured was in good health at the time) 
was complied with, and there was, therefore, no testimony 
that the contract had ever been completed, and that, on the 
contrary, the testimony on the part of the plaintiff showed 
that, when the first premium was tendered and the policy was 
demanded, the assured was very sick, and died in a few days 
thereafter. It is very obvious that this position of appellant 
rests entirely upon the assumption that the testimony on the 
part of the plaintiff tended to show that the policy was sent 
by the company to its local agent not for unconditional deliv- 
ery, but that it was sent for delivery upon the compliance by 
the assured with the two conditions above stated. Now, 
while it is true that the policy does contain these words, 
“This policy does not take effect until the first premium shall 
have been actually paid during the lifetime of the insured,” 
which necessarily imply that the policy was not to be deliv- 
ered until that condition was complied with, yet there is not 
a single word in the policy which implies or even intimates 
that there was any other condition upon which the policy was 
to take effect or to be delivered. On the contrary, it is ex- 
pressly declared in the policy itself that the defendant com- 
pany “has, by its president and secretary, signed and deliv- 
ered this contract ” on the 10th of May, 1898, which, it will be 
noted, was the day after the application for insurance had 
been received and marked “Approved;” and counsel for re- 
spondent has cited an authority (Bliss, Ins., § 153), which is 
based upon the case of Xenos vs. Wickham (2 L. R. H. L., 296), 
in which it was held that a policy purporting to be “ signed, 
sealed, and delivered” by the proper officers of an insurance 
company must be conclusively taken, as against the company, 
to have been not only duly signed and sealed, but also duly de- 
livered, and that such a policy is complete and binding against 
the party executing it, though, in fact, it remains in his pos- 
session, unless there is some particular act required to be done 
by the other party to declare his adoption of it, and that it is 
not necessary that the assured shall formally accept or take 
away a policy, in order to make the delivery complete. Now, 
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in the case before the court the only act remaining to be done 
by the assured after it was executed, so far as the contract on 
its face shows, was for the assured to pay the first premium, 
which was, in effect, done during the lifetime of the assured, 
by the tender of the amount of such premium, which, it is con- 
ceded, and properly conceded, was equivalent to payment; and 
so that condition was complied with, and the contract was 
completed. It is contended, however, by the appellants, there 
was another condition to the delivery of the policy, which was 
not, and could not have been, complied with at the time the 
delivery of the policy was demanded; to wit, that the assured 
must then have been shown to be in good health, which was 
not only not shown, but, on the contrary, the testimony 
tended to show that the assured was at the time very sick of a 
disease from which he died in a few days thereafter. But it 
is very obvious that the policy, which constitutes the contract 
between the parties, contained no such condition, and the at- 
tempt is to raise such a condition by the testimony as to the 
instructions given to the local agent by the company. 
Whether it would be competent to annex to a written con- 
tract any other condition than that contained in the written 
contract is a question which we do not propose to consider at 
present, as no such question seems to have been made up to 
the time when the motion for a nonsuit was submitted. As- 
suming, then, for the purposes of this particular inquiry only, 
that such testimony was competent, it is apparent that the 
only testimony which had then been offered (for, of course, in 
considering a motion for a nonsuit our attention must be con- 
fined to the testimony of the plaintiff offered in chief) was the 
simple declaration of the local agent as to the reason why he 
refused the tender made of the first premium, which was that 
“the company would not allow him to deliver policies to sick 
men,” as testified by Mr. Greer, one of the parties who made 
the tender, though the other witness, B. B. Going, who went 
with Greer to make the tender, did not remember that the 
local agent gave any such reason for refusing to accept the 
money when tendered, but that his reply was: “He said he 
had the policy,—the paper; it was all right, but he would not 
accept of the money.” And when that witness was recalled 
he testified as follows: “Q. When you went there to Mr. 
Townsend to tender the money, what did he say? (Objected 
to by counsel for defendant because it was incompetent to 
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prove by this witness declarations of the agent as to what the 
company had done. Objection overruled, and the witness 
testified as follows:) A. He said he would not take the 
money. He said he had the policy, and he said it had been 
accepted,—the company had accepted it,—but he would not 
take the money.” The only other testimony to which we 
deem it necessary to refer in this connection is that of the cor- 
respondence between the Messrs. Munro, as attorneys for the 
plaintiff, and the vice-president of the defendant company, tv 
whom they had been referred by the local agent, in which the 
vice-president, in his letter, denies the liability of the company 
solely upon the ground that the contract had not been com- 
pleted by the assured, “as he did not pay the premium;” mak- 
ing no allusion whatever to any other condition or alleged 
condition in the contract. These two letters were received in 
evidence without objection, but, when the letter of Messrs. 
Munro & Munro, in reply to that of the vice-president, was of- 
fered, objection was made upon the ground that “ it is simply 
the opinion of a distinguished lawyer;” but the objection was 
overruled, and the letter received in evidence, very properly, 
as we shall see when we come to consider the second general 
question in the case. This being the state of the testimony 
when the motion for a nonsuit was submitted, we think it 
clear that there was no error in refusing the motion; for there 
was no doubt that the first condition upon which the policy 
was to take effect, as stated in the policy (the payment of the 
first premium), was, in law, complied with by the tender, 
which was undisputed; and whether there was any other con- 
dition depended entirely upon the view which should be taken 
of the testimony, and that was a matter to be determined by 
the jury. 

We proceed next to the consideration of the second general 
question, involving the inquiry whether there was error in 
any of the rulings as to the admissibility of testimony speci- 
fied in the second, third, fourth, and fifth exceptions. In the 
second exception the error complained of is the admission of 
the letter of Messrs. Munro & Munro, in reply to the vice-presi- 
dent of the company, hereinabove referred to. It will be ob- 
served that the objection made at the time this letter was 
offered was based solely upon the ground that “it is simply 
the opinion of a distinguished lawyer;” but in the second ex- 
ception it is claimed that this letter was incompetent for a 
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wholly different reason; to wit, because “it is in the nature 
of self-serving declarations.” Strictly speaking, therefore, 
this exception could not be considered; but, waiving this, we 
think the letter was clearly competent in either view. In the 
first place, it was a part of a correspondence, a portion of 
which had been received without objection. In the next 
place, the manifest purpose of the letter was to correct a mis- 
apprehension under which the vice-president seemed to be 
laboring; for, as we have said, the vice-president, in his let- 
ter, which was received without objection, had based his de- 
nial of responsibility entirely upon the ground that the first 
premium had not been paid, which, while true as matter of 
fact, as the money had not actually been paid, yet was not 
true as matter of law, as the undisputed fact was that the 
money had been tendered during the lifetime of the assured, 
which, as it was properly conceded, was equivalent to pay- 
ment. The manifest object of the letter in question was sim- 
ply to correct this misapprehension on the part of the vice- 
president, by calling his attention to the fact of the tender 
having been made,—a fact of which he possibly may have then 
been ignorant. The letter was not objectionable as the opin- 
ion of a distinguished lawyer; for such was not its purpose, 
and the only opinion expressed in it was that, in view of the 
fact of the tender, to which the attention of the vice-president 
was called, the writer thought that he might take a different 
view from that expressed in his letter to which this. was a re- 
ply. At all events, the letter could in no aspect be regarded 
as anything more than the expression of Mr. Munro’s opinion 
that tender would be equivalent to payment in a case like this, 


—an opinion in which this court, as well as every one con- 


nected with this case, seem to concur. Nor is the letter ob- 
jectionable as “in the nature of self-serving declarations;” 
for the only fact stated in it was a fact about which there was 
no dispute,—that the amount of the first premium had been 
tendered during the lifetime of the assured. In no view that 
we have been able to take was the letter in question incompe- 
tent, and to have rejected it would have worked great injus- 
tice to the plaintiff, by allowing a garbled correspondence to 
go before the jury. It would have been like allowing a part, 
only, of a conversation between parties to be offered. The 
second exception must therefore be overruled. 
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The third and fourth exceptions, being of a similar char- 
acter, may be considered together. It seems that when Mrs. 
L. S. Townsend, the wife of the local agent, was on the stand, 
after testifying that she was in the habit of opening her hus- 
band’s business letters in his absence, and had received the 
policy in this case, she was asked what message she had sent 
assured when she received the policy, to which objection was 
made; and the court ruled that this would be incompetent un- 
less it was made to appear that such message had been re- 
ceived by the assured. Then the witness, A. J. Brown, was 
asked whether he heard Mrs. Townsend give a message for J. 
D. Going to any one, to which he replied, “ Yes;” that he 
heard her deliver a message to Oliver Going. But, when he 
was asked what that message was, the court made the same 
ruling as above. The witness was then asked what Oliver 
Going had told him the next morning in reference to the 
message, which was ruled out as hearsay. We see no er- 
ror in any of these rulings. If the defendant desired 
to prove that a message had been sent to J. D. Going, the 
assured, the proper witness to prove that fact would be the 
person who delivered the message to J. D. Going; and, if it 
was desired to prove what was the reply of J. D. Going to 
such message, the proper witness to prove that fact would 
have been the person who received the reply. The claim that 
Oliver Going, the person selected to carry the alleged message 
to J. D. Going, was the mutual agent of the parties, is not sus- 
tained by any testimony competent for that purpose; for it is 
well settled that agency cannot be proved by the mere decla- 
rations of the alleged agent, for there is no evidence that any 
message was ever received by J. D. Going. If any such mes- 
sage was ever sent to J. D. Going by Oliver Going, the defend- 
ant had the ready means of proving it, by putting Oliver 
Going on the stand as a witness; but this was not done, and 
surely the defendant cannot be allowed to supply that testi- 
mony by offering a third person as a witness to prove the 
declarations of Oliver Going, as that would be purely hearsay 
testimony. This view is sustained by McGee vs. French, 49 8. 
€., 454. The third and fourth exceptions must, therefore, be 
overruled. 

The fifth exception, imputing error to the circuit judge in 
refusing to receive in evidence that printed rule of the defend- 
ant company, furnished to its agents, by which an agent is for- 
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bidden to deliver a policy unless the first premium has been 
paid, and unless the assured is in good health at the time, can- 
not be sustained, for two reasons: (1) Because we think the 
ruling was right; (2) because, even if erroneous, it was harm- 
less error. At the time this book, called “The Agents’ 
Manual,” containing the rules for the guidance of agents, was 
offered in evidence, no testimony had been offered tending to 
show that the assured had ever been informed of these rules 
or assented thereto; and, therefore, the testimony was clearly 
incompetent, under the case of Riordan vs. Doty, 50, S. C. (at 
page 547). Besides, upon principle, we think that the private 
instructions given by a corporation to an agent, to govern his 
dealings with third persons on behalf of the corporation, 
should not be received, unless made known to the persons 
with whom they deal. Especially should this be the rule ina 
case like this, where a policy of insurance, which contains the 
terms of the contract, is sought to be avoided by some private 
instruction to the agent, not made known to the applicant 
when he takes out his policy. It is true that, after the ruling 
excepted to was made, the local agent did testify that he did 
tell the assured at the time he was examined by the doctor 
that, if he did not then make payment of the premium, he 
could not deliver the policy when it was returned approved by 
the company, if he was seriously sick at the time; but, of 
course, the correctness of the ruling must be tested by the tes- 
timony as it appeared at the time the ruling was made, and 
the question could not be affected by any testimony offered 
afterwards. But, even if there was error in ruling out the 
printed instructions to the agents, yet such error was mani- 
festly harmless, for the agent was afterwards permitted 
(whether correctly, or not, we cannot undertake to decide in 
this case. as there was no objection, or, rather, no exception, 
taken to such testimony) to testify that his instructions from 
the company were not to deliver any policy until the first pre- 
mium was paid, and not then unless the applicant was then in 
good health, so that the company got the same benefit from 
these instructions as if the book had been admitted in evi- 
dence when it was offered. The fifth exception must, there- 
fore, be overruled. 

The sixth exception is based upon an alleged error in the 
charge of the circuit judge, or, rather, in his modification of a 
request to charge submitted by the defendant. It seems that 
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there was some testimony tending to show that, in the con- 
versation between the local agent and the assured on the day 
of the medical examination, the assured had been told by the 
agent that if, when the policy was returned, there was any 
thing in it that he did not understand, or that it was not ex- 
actly understood it was to be, he could not be obliged to take 
the policy, to which the assured assented; and upon that tes- 
timony the circuit judge was requested to charge the jury, 
“upon the effect of that agreement, if they believe the testi- 
mony of Mr. Townsend, that the contract was, therefore, not 
completed until Mr. Going had an opportunity to examine that 
policy, and he examined it and signified his acceptance of the 
policy, and that he could not, when seriously sick, take ad- 
vantage of the change of affairs then, to tender the money 
without an examination—without an acceptance—of the 
policy. and demand the policy and tender the payment.” In 
response to that request the jury were charged as follows: 
“Tf there was an understanding or agreement between the 
agent of the company here and Mr. Going that Mr. Going 
should inspect that policy before he paid the premium,— 
should have a chance to look at it and see whether or not he 
should accept it—then I charge you, as matter of law, the 
contract would not be complete until he had inspected it, or waived 
his right to inspect it, and signified his willingness to accept it; but 
if he went there and accepted it just as it was, and tendered 
the premium, or if he sent anybody there for that purpose, and 
the company had sent the policy to their agent, with the in- 
tent to deliver it to Going if he paid the premium and accepted 
that policy as insurance on his life, then the plaintiff would 
be entitled to recover.” The point of the exception lies in the 
insertion of the words which we have italicized,—“ or waived 
his right to inspect it.” In this there certainly was no error, 
for the reservation of the right to examine the terms of the 
policy before paying the premium for the policy was for the 
benefit of the assured solely; and, if he chose to waive that 
right, the other party surely has no reason to complain. In- 
deed, this exception seems designed to raise, in another form, 
the point on which the defense was really rested,—that there 
was a condition in the contract whereby the policy was not to 
be delivered unless the assured was in good health when the 
premium was tendered and the policy was demanded. 
Whether there was such a condition was a question of fact, 
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depending upon the testimony, of which the jury were the sole 
judges; and they have solved that question in favor of the 
plaintiff, under instructions to which no exceptions were or 
could have been taken by the defendant,—that if they be- 
lieved there was such a condition, and the same was not com- 
plied with, then their verdict should be for the defendant,— 
and this must be an end of the matter. The sixth exception 
must, therefore, be overruled. 

The seventh and last exception imputes error to the circuit 
judge in refusing the motion for a new trial, for three reasons: 
(1) Because of error in excluding the printed rules of the com- 
pany containing instructions to agents as to the delivery of 
policies. This has been already disposed of, by what we have 
said in considering the fifth exception. (2) Because there 
was no dispute as to the facts of the case, and, under the law 
as given to the jury by the court, they were bound to render 
a verdict for the defendant. The third ground of the motion 
for a new trial is practically involved in the second, and they 
may, therefore, be considered together. The rule, as we un- 
derstand it, is that where, as in the cases of Dent vs. Bryce 
(16 S. C., 1), and Thompson vs. Lee (19 S. C., 489), the judge 
directs a verdict, and the jury disregard such direction and 
find a verdict contrary to that directed, then it is the duty of 
the circuit judge to set aside the verdict and grant a new 
trial, and, if he refuses to do so, then there is such error of law 
as this court may correct. But where, as in this case, the jury 
were instructed that if, from the testimony, they believed a 
certain fact or series of facts, then their verdict should be for 
the plaintiff or defendant, as the case may be, but if, from the 
testimony, they did not believe such fact or series of facts, 
their verdict should be the other way, then a motion for a new 
trial presents a question for the discretion of the circuit 
judge, with which this court has no power to interfere. It 
cannot properly be said that there was no dispute as to the 
material facts of this case. In the first place, there was testi- 
mony tending to show that the policy, which had been ap- 
proved by the company, was returned to the local agent at 
Union for delivery to the assured at least 10 days before the 
assured was taken sick; but there is no evidence that the as- 
sured received any notice to that effect until the 29th of June, 
1898, when the assured, being quite sick at the time, sent his 
brother and a friend to the local agent to pay the premium 
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and demand the policy. What occurred between the agent 
and these gentlemen when the premium was tendered was at 
least left in some doubt by the testimony, as one of them tes- 
tified that the agent simply refused to accept the tender, with- 
out giving any reason for such refusal, while the other said 
that the reason he gave was that “the company would not 
allow him to deliver policies to sick men.” Not a word was 
said as to his having any general or special instructions to 
this effect from the company,—just simply the bald declara- 
tion above quoted, which might have been a mere expression 
of opinion upon the part of the agent. Then, too, there is an- 
other significant circumstance which appears in the testi- 
mony, and that is, when demand was made on the company 
for payment of the policy, the vice-president denies responsi- 
bility solely upon the ground that the first premium had not 
been paid, and makes no allusion to the noncompliance with 
any other condition; and even when he is informed by Mr. 
Munro’s second letter that, while it was true that the pre- 
mium had not in fact been paid, yet it had been tendered, 
which, in his view, was equivalent to payment, he makes no 
reply whatever. From this testimony it is possible that the 
jury may have inferred that there was in fact no condition that 
the policy was not to be delivered if the assured was not in 
good health at the time, and that such condition was an after- 
thought. Be that as it may, however, it was a question of 
fact for the jury, and with their finding we have neither the 
power nor the disposition to interfere. The judgment of this 
court is that the judgment of the Circuit Court be affirmed. 
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Two policies were surrendered for a moneyed consideration on representa- 
tions by the company that one was avoided by nonpayment of premium, 
and the other had been delivered only forexamination. Suit was brought 
for damages for the difference between the face of the second policy and 
the moneyed consideration, on the ground that the surrender had been 
induced by fraud, and had been repudiated. 

Held, That an action for damages for fraud in a settlement that had been re- 
pudiated could not be sustained. The plaintiffs should have affirmed the 
settlement when suing for damages, and a judgment in their favor will 
not be sustained on the ground that the result would be the same where 
the defendant interposed proper objections. 

The first policy was surrendered on the representations of the agent that a 
new policy would be granted, and the surrender value of the tirst allowed 
on the first premium. ‘The agent, on delivering the second policy, told 
insured that there was nothing more to do except applying the surrender 
value to be determined by the home office. The insured replied that he 
was not to settle for it until he submitted it to his friend. 

Held, That this was not evidence of an unqualified delivery. 

Where the first policy provided that surplus was only to be apportioned at the 
end of each five years, and that no agent except an officer of the company 
could modify its terms, the company was not bound by a promise of the 
State manager to allow a surrender value at the end of four years, and in 
such case the company was not estopped to deny the agent’s authority, 
where the agent claimed no authority to so promise, and the company 
had not been paid to carry the risk. The title of State manager does not 
imply such authority. 

Held, That the company was not bound to notify insured of its disapproval 
of the manager’s agreement. 


TeEmpPLe, J. 

This case was decided in department, the opinion being 
written by Mr. Commissioner Britt. A rehearing was granted 
solely because it was thought by some members of the court 
that the complaint stated a cause of action for damages for 
deceit, it having been held in the department opinion that it 
did not. Upon mature consideration, we think the decision 
rendered in department is right, and the opinion is adopted as 
the opinion of the court in bank, except as it may be deemed 
to have been qualified by this opinion. 

Counsel for respondents contend that the court in depart- 
ment took too narrow a view in its construction of the alle- 
gation that the plaintiffs “ repudiated said settlement upon 
. * Decision rendered, June 25, 1900. 
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the ground that it was procured by fraud on the part of de- 
fendant.” They say the allegation is but the statement of 
one of the facts constituting their cause of action. If this be 
so, evidently they have no action for damages. An action for 
damages will not lie because of such repudiation. The action 
for deceit is based upon the proposition that they were in- 
duced by fraud to release and surrender their original demand. 
If they repudiate such release, they cannot claim that they 
were damaged by being induced by fraud to release, for they 
have not released. We do not agree that by bringing a suit 
for damages by a proper complaint plaintiffs would thereby 
repudiate the settlement which they were by deceit induced 
to make. They would affirm the settlement, and aver, in ef- 
fect, that it was not as good a settlement as they were entitled 
to, and that they were deceived into making it by the fraud of 
deferdant, and their damage would be what they lost through 
such deceit. If the settlement does not stand, they have not 
been damaged. It was through making the unfortunate set- 
tlement that they suffered damage. 

One who has been so defrauded has his choice of two reme- 
dies: He may rescind, and recover that which he was induced 
to part with. If he does this, evidently the wrong done him 
has been righted, or usually would be. It may chance, how- 
ever, that when he discovers the fraud he cannot rescind, or 
that rescission would not fully compensate his loss. He may, 
therefore, decline to restore what he received in the settle- 
ment or other contract he was induced by fraud to enter into, 
and, affirming the contract, sue for damages. But he cannot 
retain what he received and recover what he parted with. If 
he wishes to recover that, he must promptly offer to restore 
what he received, and demand a recission. This is the re- 
quirement of the Code. 

Counsel further contend that, if this allegation is thought 
inconsistent with the view that the action is for damages, 
then it might be regarded as surplusage. They say they at- 
tempted to state in the complaint “ all the facts, and expected 
to recover upon those facts upon any theory permissible. But 
we insist that even although the intention had been to sue 
upon the policy, treating the release as void because of the 
fraud, we can still recover in an action for damages, if, upon 
the facts stated, the law permits a recovery of damages.” 
The allegation under criticism is a very imperfect averment of 
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a statutory recission, yet it clearly implies that such recission 
has been made. Conceding that the other facts stated would 
justify and sustain a judgment for damages, yet if there has 
been a recission the action for damages cannot be sustained. 

But if the plaintiffs are entirely wrong in their legal theory, 
and have brought and tried their case, not as an action for 
damages, but upon the policy, claiming that the compromise 
is void, giving credit for the amount received in the compro- 
mise as so much paid on account, as plaintiffs have, when they 
should have affirmed the contract and sued for damages, has 
the defendant been injured by the mistaken form of the 
action? It is contended that the case of the plaintiffs, so far 
as concerns the important matters of the controversy, is the 
same as it would have been. It is so, except that some fur- 
ther matters in regard to a recission would have been brought 
in. The defense, except as to what might have been said 
about recission, is the same. The rule as to the recovery is 
the same as if we accept the rule of damages contended for by 
the respondents. Their contention is that in cases of this 
character, where a creditor has been induced by fraud to ac- 
cept less than was due, even when the whole demand is dis- 
puted, the damage is the difference between what he was 
induced to accept as full payment and what was really due. 

I think, however, the rule is correctly stated in the depart- 
ment opinion. It applies to other contracts than those of this 
character, as well. In some possible cases, to recover what 
one has been induced to part with by fraud would not be full 
compensation, and, at all events, such a plaintiff is only enti- 
tled to be indemnified, unless for special reasons exemplary 
damages may be awarded. But if it were permissible to allow 
a judgment to stand because we can see that substantial jus- 
tice has been done, when it appears that the plaintiff did not 
establish the case stated in his complaint, but some other 
which he might have stated, it cannot be done here; for ob- 
jection was made and exception taken at every step in the 
progress of the case, and a motion for a nonsuit was sub- 
mitted upon this very ground, and the ruling is assigned as 
error. 

But I think the judgment and order must be reversed for 
another reason. The facts proven do not show fraud, and 
plaintiffs could not recover in any form of action. The al- 
leged fraud consisted in an affirmative representation that 
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the policy had never been delivered to Westerfield, but was 
merely submitted to him for examination, to be finally deliv- 
ered if he approved of it and paid the first premium, and that 
he never signified his approval, and did not pay the first an- 
nual premium; and, also, in concealing the fact that it was 
agreed between Westerfield and the corporation that Wester- 
field should be allowed a surrender value upon his first policy, 
which should be applied and received in payment of the first 
premium upon the second policy; and, further, that Wester- 
field was given time in which to pay such first annual pre- 
mium until such surrender value had been fixed by the 
defendant, and that no surrender value had been fixed up to 
the time of Westerfield’s death. If the facts which it was al- 
leged defendant concealed had any existence, then the affirma- 
tive representations charged upon defendant were false. 
Plaintiffs proved the falsity of the representations by the un- 
corroborated evidence of Todhunter, a former employee of 
defendant. He testified, in effect, that Westerfield was dis- 
satisfied with his first policy, and threatened to make trouble 
for the company, which he charged had cheated him. There- 
upon Westerfield was induced by Hawes, general manager of 
the defendant. acting through Todhunter, to take out a new 
policy, upon the consideration that he would be allowed a 
surrender value upon the first policy which would about pay 
the first premium. It is, in effect, so stated in the complaint, 
although, in accordance with the admitted design to have 
such pleadings as could support any legal theory, it is not ex- 
pressly stated that the acceptance of the new policy was so 
conditioned. The evidence of Todhunter plainly shows that 
only upon this promise did Westerfield consent to accept the 
new policy. All the negotiations were through Todhunter, 
and he testified that he reported to Col. Hawes that Wester- 
field would be satisfied with the new policy “if he could de- 
termine the cash surrender value of the first,” and that Hawes 
promised to refer that matter to the home office. Further, 
that Westerfield wanted to know what the cash surrender 
value would be, and was told by Todhunter that it would be 
about $800. At the time he received the application he says: 
“It was understood that, if the cash surrender value of the 
first contract fell short of the premium required to pay the 
second, he would have to pay the difference, and if there was 
any overplus the company would give him the difference. I 
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told him that. I do not recall exactly what he said, except 
that he gave me the application.” And when the policy was 
delivered he told Westerfield that there was nothing further 
to do with reference to the delivery except applying the sur- 
render value of the first. And afterwards, when Todhunter 
received a note from the manager, calling his attention to the 
outstanding policy, and saying it must receive immediate at- 
tention, he, as he testified, called upon Hawes, and reminded 
him of the arrangement, and that “ Westerfield was not called 
upon to pay the premium until the surrender value of the first 
contract was obtained from New York.” The only other tes- 
timony in regard to delivery was given by Mr. More, who tes- 
tified that at the request of Todhunter he handed the policy to 
Westerfield, who remarked, “ I am not to settle for this until 
I submit this to my friend.” According to this testimony, 
Westerfield did not accept the policy as delivered, and there 
is no evidence which tends to prove that after this Wester- 
field ever indicated that he was satisfied with it. This cer- 
tainly does not show a delivery which would bind any one. It 
counts for nothing if, in fact, as respondents contend, the 
policy was such as Westerfield contracted for. He refused to 
accept it until he was satisfied upon this subject. Upon this 
point, therefore, there was no evidence to sustain the verdict 
except that of Todhunter, from which it clearly appears that 
Westerfield took the new policy, if he did accept it, upon the 
representation that a surrender value would be paid upon the 
first policy, and, of course, had the company refused to allow 
such value, he could not by the corporation be held for the 
annual premium. 

The policy as issued to Westerfield in 1890, called the first 
policy, contained these provisions :— 

“ No agent has power in behalf of the company to make or 
modify this or any contract of insurance, to extend the time 
for paying a premium, to waive any forfeiture, to issue a 
permit for residence, travel or occupation, or to -bind the 
company by making any promise or receiving any repre- 
sentation or information. This power can be exercised 
only by the president, vice-president, or actuary of the com- 
pany, and will not be delegated. * * * Surplus will be 
apportioned to this policy only at the expiration of each 
period of five years from the date of the commencement of 
the insurance. and then if this policy is in force. * * * 
This policy may be surrendered to the company at the expi- 


ration of the first or of any subsequent five-year period, 
VoL. XXIX.—52. 
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upon thirty days’ previous written notice. At the expira- 

tion of the first period, 80 per cent of its reserve (computed 

as hereinbefore specified), and in addition thereto the sur- 
plus then apportioned, will be allowed as a surrender value. 

At the end of any subsequent period the entire reserve 

(computed as hereinbefore specified), and in addition there- 

to the surplus then apportioned, will be allowed. The 

above cash values will not be allowed for a surrender at any 
other time.” 

Before taking the second policy, as alleged, Westerfield had 
most persistently refused to pay “ another single cent” upon 
the first policy. He was not, therefore, prevented from pay- 
ing by the negotiations in regard to the second. He was pre- 
sumed to know the conditions of the policy, and, in fact, had 
given it a careful examination, as is shown by his complaints. 
He knew, therefore, that the first policy had no surrender 
value, whatever, and that its terms could not be modified by 
any officer of the corporation except the president, the vice- 
president, or actuary. Hawes was not one of the officers 
mentioned. Indeed, it is not shown even by Todhunter’s tes- 
timony that such modification was agreed to by Hawes, but 
only that he promised to apply to the home office to have them 
do it, if possible, and nothing further was done in the matter, 
either by the home office or by Hawes. 

But granting that Hawes promised that such modification 
would be made, and that the policy was delivered upon such 
promise, is the defendant bound by it? Respondents argue 
that it was not a modification of the first policy, but only an 
agreement as to the mode of paying a premium on the second. 
But that is not the case. The second policy was accepted in 
consideration of a promise to modify the terms of the first 
policy, and allow a surrender value therefor, contrary to the 
stipulations contained in it. 

But it is contended that the company is estopped to deny 
the authority of Hawes; that, having delivered the policy 
without express condition, it is bound thereby. Upon the un- 
contradicted testimony, the court should have found that the 
policy was not delivered as an executed contract. But there 
was no estoppel, upon any view. Westerfield had notice of 
the want of authority, and also that Hawes made no claim to 
such authority. It is not a case where the corporation has 
been paid to carry a risk, and is now attempting to escape 
liability. Westerfield did not pay the first premium, and 
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could not have been compelled to do so. Cases holding that 
when an agent gives credit in violation of his authority, and 
delivers the policy, the company is bound, do not go far 
enough for plaintiffs. They do not hold that the company 
shall be bound, though the premium is not to be paid, and 
there is no liability on account of it: Harnickell vs. Insur- 
ance Co., 111 N. Y., 390; Insurance Co. vs. Ewing, 92 U. S8., 377; 
Giddings vs. Insurance Co., 102 U. S., 108. Farnum vs. Insur- 
ance Co. (88 Cal., 246) is much relied upon by respondents. It 
was there held that the promise to pay on the part of the in- 
sured was a sufficient consideration for the contract, and that 
a local agent having authority to solicit business and make 
contracts of insurance, to countersign and deliver policies, 
binds his principal within the general scope of his apparent 
authority, notwithstanding an actual excess of authority. 
Any fact known to snch agent which could constitute a breach 
of a condition, and make the contract void, at the option of 
the company, from its inception, will be considered waived. 
The company cannot, in general, receive through its agents 
pay for carrying a risk, and be able, when loss occurs, to avoid 
liability by taking advantage of a limitation upon the au- 
thority of the agent. Here this state of things did not exist. 
It had not been paid to carry the risk, and could not have en- 
forced payment. In the Farnum Case the difference in the 
construction of limitations upon the power of agents in en- 
tering into contracts of insurance, and in modifying them 
afterwards, is recognized. 

It is also said that whether a particular agent has 
power to waive conditions is a question of fact. Plaintiffs 
offered no evidence as to the authority of Hawes except the 
policy, which expressly denied to him the authority to modify 
the contract. The burden was upon plaintiffs. The title 
“general manager” for a specified territory does not estab- 
lish the particular authority required, especially after this 
express limitation, which was known to the insured. 


Respondent also relies upon a class of cases like Kahn vs. 
Insurance Co. (Wyo.) 34 Pac., 1059. In that case it was held 
that consent to additional insurance given by an authorized 
agent, upon which the insured acts, will bind the company, 
although not indorsed upon the policy as required, although 
the authority of the agent was expressly limited to that mode. 
The reasons given are that the company had notice of the ad- 
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ditional insurance,—notice to the agent being notice to the 
company,—and should have promptly notified the insured, if 
it did not consent, and also that it could not so tie its hands 
or that of its agents. The transaction was one which the 
agent was fully authorized to make, and the insured had done 
everything which ordinarily he would be required to do. But 
the company required, in addition, that for its protection he 
should see that the agent executed his undoubted authority 
in a certain mode. There are numerous authorities upon the 
subject, and the matter is extensively discussed in the text- 
books. The majority of cases seems to be against the posi- 
tion taken in that case, but it is said that the present trend is 
in favor of the rule there declared. It is also said in that case, 
and numerous other cases with like conflict, that an adjuster 
‘an bind the company for whom he acts by his declaration 
that proofs furnished are sufficient, notwithstanding provi- 
sion in the policy to the contrary. If this means that the com- 
pany is bound unless it promptly gives notice that it is not 
satisfied, and in time to enable the insured to make his proof, 
it is clearly right and in accord with rules applicable alike to 
other transactions. But I see nothing in these decisions ap- 
plicable to this case. Knowledge of the agent is not knowl- 
edge of the principal in matters not within the scope of the 
agent’s authority. I see nothing unfair in such a limitation 
upon the authority of an agent as to matters involved here. 
To make such modifications of the contract is not usually ex- 
pected of an agent, and the power to do so is not implied in 
what may be called his usual ostensible authority. 

It may be remarked that, as the correctness of the order re- 
fusing a nonsuit is involved on this appeal, we are not ham- 
pered by anything the court found or failed to find. Plain- 
tiffs’ case was not strengthened by evidence after the ruling 
on the motion for a nonsuit was made. 

The judgment and order are reversed. 

We concur: McFarland, J.; Harrison, J.; Van Dyke, J.; 
Henshaw, J. 
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The policy provided that it should be void if the building was on ground not 
owned in fee simple. No evidence of alienation was produced by the 
company, and the plaintiff testified that a deed had some years before been 
executed in favor of his son, but never delivered. 


Held, That a nonsuit in an action on the policy was error. 


R. E. & R. B. Auuicon, for Appellant. 

Ernest Moore, for Respondents. 

Poprr, J. 

The trial of this action was had before Judge Buchanan at 
the October term, 1899, of the Court of Common Pleas for 
Lancaster County. After plaintiff closed his testimony, upon 
the motion of defendant, the Manchester Fire Assurance Com- 
pany, Judge Buchanan ordered the nonsuit of plaintiff. After 
entry of judgment thereon, plaintiff appealed. 

It seems to us that the error of the Circuit Judge, if error 
there be, lies in a very narrow compass,—so narrow that we 
may lay our finger on it, if it exists. The grounds of the mo- 
tion for nonsuit were: “ That the proof does not correspond 
with the allegation of the complaint; the testimony of the 
plaintiff showing that he did not have the estate in the prop- 
erty in question which the complaint alleged; objection hav- 
ing been made to all evidence showing any estate or insurable 
interest in the plaintiff other than alleged in the complaint. 
The insurable interest represented by the plaintiff and his 
wife in the property mentioned in the policy was not insured. 
That where the plaintiff alleges himself to be the owner of the 
property, and bases his complaint thereon, alleging that such 
insurable interest was insured under the policy, therefore, he 
cannot recover thereon by proving another insurable interest, 
not contemplated by the parties or mentioned in the policy. 
That the plaintiff alleges one contract, and offers proof as to 
another. Also, that the very policy annexed as an exhibit to 
the complaint contained a promissory warranty on the part of 
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the plaintiff that he was the sole and unconditional owner of 
the property, and that the building was on ground owned by 
the insured in fee simple, and in his complaint the fulfillment 
of this condition is alleged, whereas there is no proof either of 
the contract alleged, or the fulfillment of the terms and con- 
ditions thereof.” The foregoing grounds of motion for a non- 
suit were substantially taken down by a stenographer. The 
plaintiff (appellant), in argument, contended that the execu- 
tion of the alleged deed of conveyance had not been proved, 
and the deed had not been offered in evidence, and that the 
title of the property was still in the plaintiff; and, when the 
judge indicated an adverse view, plaintiff’s counsel remarked, 
“If your honor has any doubt about the delivery of the deed, 
we would like to put the subscribing witnesses on the stand, 
as to the execution and delivery of the alleged deed.” The 
judge refused to do this; remarking that the plaintiff had 
rested, and this was a motion for a nonsuit. The circuit judge 
then made his ruling on the motion, as follows; viz.: ‘“ My 
idea about the case is this: Here is a man comes to an insur- 
ance company, by his agent, and says: ‘Look here. You 
have been carrying my insurance about 3 or 4 years. I want 
to renew my insurance.’ Practically says that, because, when 
he says that by an agent, he says that himself. No questions 
were asked, at all. The company says: ‘All right. Here it 
is.. Well, it turns out now that at a time heretofore that 
property upon which this policy was written had been con- 
veyed to somebody else. The agent of the company says: 
‘ Well, 1 insured you’ such a time and such a time. ‘I will in- 
sure you in pursuance of the contract.’ Well, now, not one 
syllable is given him of any change at all in the condition. 
Here is a man who has conveyed away the property, 
knows the insurance has been carried as his property, 
and does not give the insurance company a word of 
notice. Is that putting these men on notice? The company 
did not know it. Was it his negligence, his lack of care? I 
don’t think, from whatever standpoint you view it, there is 
any evidence of waiver. There is certainly not any evidence 
here to show any fee-simple title, nor can the complaint be 
sustained here upon the ground of a lesser estate. Now, if 
plaintiff’s statement be true, he not only has no lesser estate, 
but no estate at all, except an estate hung up in the skies, de- 
pending upon the affection the children have for their—for 
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the plaintiff? I don’t think so. He does not sue as agent,— 
as trustee. He sues in his own name. He does not say he 
was acting for A., B., and C.,—acting as agent,—but the alle- 
gation is that he is owner in fee simple. Well, now, it might 
be said in reply that the matter of forfeiture is a matter of 
specific defense; but it is also true, when a plaintiff under- 
takes to anticipate the defense, and to prove that, and to 
prove himself in court and out of court at the same time, he 
goes out of court, because he could have gone and proved his 
loss alone. Now, by the same thing he attempts to prove his 
status in court he proves himself out of court. I think the 
nonsuit ought to go. That is my judgment.” The judge then 
signed the following order of nonsuit: “ The plaintiff having 
concluded his evidence, and a motion for a nonsuit having 
been made by the defendant, after hearing argument, ordered 
that said motion for nonsuit be, and the same is hereby, 
granted, upon the grounds made and reasons expressed, taken 
down by the stenographer. October 24, 1899. O. W. Bu- 
chanan, Judge.” 

Notice of appeal from the judgment and order of nonsuit, 
and from the ruling of the circuit judge at the trial, within ten 
days from the rising of the court, to the Supreme Court, for 
reversal and correction of the same, was given; and the fol- 
lowing are the exceptions and grounds of appeal: “(1) Because 
the forfeiture of an insurance policy is a matter of defense, 
and the policy of this insurance was duly admitted and pro- 
duced in court, and it was incumbent upon the insurance com- 
pany to show by competent evidence wherein the forfeiture 
lay, and the circuit judge erred in withholding the issues from 
the jury. (2) Because the introduction of the policy raised the 
presumption that its terms had been complied with, and it 
was then a question for the jury to determine, and the judge 
erred in granting the motion for nonsuit. (3) Because the cir- 
cuit judge erred in assuming that there was a conveyance by 
the plaintiff to his sons, changing the title to the house in- 
sured and the surrounding lands, when the alleged deed was 
not proven and not offered in evidence at all. (4) Because he 
erred in assuming that there was a change of title in the prop- 
erty, when all the witnesses that made any reference to the 
alleged deed testified that the same had been signed by the 
plaintiff, but not delivered as a deed, and was never intended 
by either party to operate as a conveyance in the lifetime of 
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plaintiff. (5) Because the alleged deed was set up in the 
answer as a defense, and it was incumbent on the defendant 
company to prove the same, and the judge erred in assuming 
the alleged change in the title without such proof. (6) Be- 
cause the mere admission that the alleged deed was signed in 
1892, but never delivered, is not legal proof of the conveyance 
of the property. The testimony of the Shute family, drawn 
out on the cross-examination, that the plaintiff had, some 
years ago, signed a paper, to take effect after his death, but 
which was not delivered, and was never intended to be deliv- 
ered, in plaintiff’s lifetime, was no evidence to pass the title 
out of plaintiff. And the circuit judge erred therein. (7) 
Because the plaintiff’s attorneys, when they discovered the 
inclination of the judge, proposed to go further than their 
duty, and swear the subscribing witnesses to the alleged deed, 
to show that the same was not delivered, and was never in- 
tended to be delivered, as a conveyance, but the court refused 
this request. (8) Because the alleged deed was signed in 
1892, but not delivered, and the house was first insured in 
1894, again in 1895, and now again in 1896, by the defendant 
company; and the presiding judge erred in assuming that the 
title to the property insured changed hands after the first 
policy was delivered, contrary to the facts, not considering 
that this would raise the question of waiver of the defense. 
(9) Because, when E. K. Palmer applied for the policy in 1894, 
1895, and in 1896, it was proof that no concealment and no mis- 
representations were made, and that no questions whatever 
were asked by the iusurer, and that Palmer had no knowledge 
of any change whatever in the title, and that Shute, the plain- 
tiff, had no knowledge of the contents of the policy, and that 
he had no communication at any time with any agent of the 
insurance company; and the circuit judge misconceived this 
testimony, and erred in assuming that there was no waiver 
by the defendant company, and no negligence on its part. 
These were questions of fact for the jury. (10) Because it 
was in proof that the defendant, immediately after the house 
was burned down, was the first to raise the question of for- 
feiture set up in its answer, and before the said E. K. Palmer, 
agent, had had knowledge of the alleged change in the title, 
and before the plaintiff had any knowledge of the contents of 
the policy of insurance; and the inquiry when and how this 
information was acquired by the defendant company should 
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have been left to the jury, to determine whether or not there 
was a waiver of this defense. (11) If the insurer, before issu- 
ing the policy, asks for no information, and the insured makes 
no representations, it must be presumed that the insurer has, 
in person or by agent, in such a case, obtained all the informa- 
tion desired as to the premises insured, or that he ventures to 
take the risk without it, and that the insured, being asked 
nothing, has a right to presume that nothing on the risk is de- 
sired from him. Such were the facts in this instance, and the 
nonsuit was erroneously granted. (12) Insurance companies 
or their agents are presumed to know what facts and circum- 
stances are material] to the risk much better than persons ap- 
plying for the insurance, and if they, as in this instance, 
choose to accept the risk without inquiry, and when a loss oc- 
curs it appears that some fact, which the insurance company 
may regard as material to the risk was not communicated by 
the insured, common honesty and fair deaiing forbid that this 
shall operate as a forfeiture of the policy. (13) Because the 
proof did not vary from or contradict the allegations of the 
complaint, and, even if it were so, it was no ground for a non- 
suit. (14) Because the policy of insurance did not contain a 
promissory warranty to bind plaintiff. (15) Because, even if 
any of the materia] specifications in the policy were not 
proven, the conduct of the defendant company was such as to 
raise the presumption of a waiver, and was a question of fact 
for the jury to determine.” 

There is no doubt but that the circuit judge was impressed 
with the idea that the plaintiff sued for one thing, and, in his 
dilemma, wanted to recover for another thing. In discussing 
the matter of a nonsuit, this court, in the case of Willis vs. 
Hammond (41 8. C., 158, 19 S. E., 312), said: “It is settled law 
in this State that the circuit judge ought not to grant a mo- 
tion for a nonsuit if there is any competent testimony before 
the jury in support of plaintiff’s tender of issues; but, on the 
other side, it is equally true, if no such testimony is offered, 
such motion should be granted. The solution of this ques- 
tion. therefore, involves a consideration of the pleadings, and 
the fact whether any testimony was offered by plaintiff to 
support the issues there tendered.” When the plaintiff in 
this action at bar complains upon the policy of insurance 
made for him by his agent, E. K. Palmer, with the defendant 
insurance company, and makes such policy a part of his com- 





826 Supreme Court of South Carolina. [Sept., 


plaint, there can be no doubt but that such policy evidences 
the contract betwixt the parties. The contract was in writ- 
ing, and it became the duty of the circuit judge to expound 
such writing. This contract contained these provisions: 
“This entire policy shall be void * * * if the interest of 
the insured be other than unconditional and sole ownership, 
or if the subject of the insurance be a building on ground not 
owned by the insured in fee simple.” So, as we said, it was 
the duty of the judge to construe these provisions of the 
policy. Again, the deed itself, which was testified to by the 
plaintiff and his two sons, was not brought before the court, 
except in this testimony. Therefore the circuit judge had no 
right to say what the testimony of these witnesses proved (he 
said that such testimony showed that the plaintiff had no fee- 
simple title to the land on which the building insured was lo- 
cated), especially when the deed itself was not produced, and 
reliance was had upon the testimony of the plaintiff, which 
declared that the deed was “signed.” He never declared in 
his testimony that the deed was “ delivered.” It is the duty 
of the jury to take care of the testimony. In addition to all 
these matters, it was in testimony that E. K. Palmer never 
told the insurance company of this deed, for he did not know 
of it, and that the plaintiff never told the insurance company 
of this deed, and yet this insurance company, as soon as it 
became liable to pay this policy, suddenly, through its ad- 
juster, disclosed to the plaintiff that it knew of this deed. 
Now, with such testimony before the court, and with no expla- 
nation of when or how the insurance company had this knowl- 
edge, the circuit judge had no right to take such testimony 
from the consideration of the jury. If the insurance company 
knew that this land had been conveyed to three sons, and yet, 
after such knowledge, granted a policy thereon to the plain- 
tiff, it may be (we will not assert it as a fact) that the insur- 
ance company waived the requirement of its policy that the 
plaintiff should be the sole and unconditional owner of the 
land, or that the building it insured should be located on land 
owned by the plaintiff in fee simple. Without expending any 
further time, we prefer to have the new trial without any 
hampering restrictions thereon from us. It is the judgment 
of this court that the judgment of the Circuit Court be re- 
versed, and that the action be remanded to that court for a 
new trial. — 
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An accident policy, and also the application, stipulated that in case of injury 
from an occupation classed as more hazardous than that stated, the in- 
demnity should only be such as the premium paid would purchase. The 
application represented insured as a dealer in Chinese merchandise and 
contractor for Chinese labor. He was, in fact, a foreman of such labor, 
which, according to the company, was more dangerous and classified as a 
special risk. 


Held, That the amount of the indemnity in such case would be only what the 
premium would purchase, and the case was not affected by the fact that 
the full facts were told to the agent at the time of insuring. 


Before Gilbert and Ross, Circuit Judges, and Hawley, Dis- 
trict Judge. 


Wiuims, Woop & Lintuicum, T. C. Van Ness, and L. A. Repman, 
for Plaintiff in Error. 
Joun H. Harz (W. T. Hume, of counsel), for Defendant in Error. 


Ross, C. J. 

This was an action upon an accident policy of insurance is- 
sued to one Go Boo, a Chinese person, upon his application, 
made in writing, by the terms of which it is declared that the 
statements of fact contained in the application are to be con- 
sidered as warranties. The application for the insurance, 
signed by the insured, contained, among others, the following 
declarations and provisions :— 

“(4) My occupation is that of an importer and dealer in 
Chinese merchandise and contractor for Chinese labor. (5) 
The class of risk under my occupation is agreed to be ordi- 
nary. (6) I understand that risks are differently classified, 
according to occupation; and I agree that for any injury 
received in any occupation or exposure classed by this com- 
pany as more hazardous than those above stated I shall be 
entitled to recover only such amount as the premium paid 
by me would purchase at the rates fixed for such increased 
hazard. (7) The amount of insurance against accidental 
death or permanent total disablement hereby applied for 
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is five thousand dollars. (8) The amount of weekly indem- 

nity for totally disabling injuries hereby applied for is 

twenty-five dollars. (9) The premium for one year’s insur- 
ance to be $37.50.” ‘(15) I have not in contemplation any 
special journey or any hazardous undertaking.” 

The policy issued upon that application, and accepted by 
the insured, upon which the present action is based, pro- 
vides :— 

“The Employers’ Liability Assurance Corporation, Lim- 
ited, does hereby insure Go Boo, of Astoria, Oregon, en- 
gaged in the business or occupation of a merchant, under 
classification ordinary, for the term of twelve months from 
April 14, 1898, at noon, against bodily injuries, within the 
meaning of this policy, subject and according to the agree- 
ments and conditions herein contained, including those 
printed on the back of this policy, in the principal sum of 
five thousand dollars, and will pay the under-mentioned 
amounts,” ete. 

Among the agreements and conditions contained in the 
policy is the following :— 

“Tf the insured is injured in any occupation or exposure 
classed by this corporation as more hazardous than that 
herein given, his insurance and weekly indemnity shall be 
only for such amounts as the premium paid by him will pur- 
chase at the rate fixed for such increased hazard.” 

The complaint alleges the issuance and delivery of the 
policy to Go Boo, and avers that during the period covered by 
it; to wit, July 24, 1898, at the cannery of the Fidalgo Island 
Canning Company, at Anacostes, in the State of Washington, 
the insured was adjusting a certain windless, which adjusted 
to the height of the tide a certain elevator used in the can- 
nery for raising fish from scows to the wash room, and had 
started to step away from the elevator, when, in some way 
unknown, the pin holding the windlass in place became loos- 
ened, and the arms of the windlass began to revolve very rap- 
idly, striking him violently upon the shoulder and side, there- 
by inflicting injuries from which he died the next day. The 
complaint contains, also, the usual averments in respect to 
the payment of the premiums, proof of death, etc., about 
which no question is made. The defendant by its answer set 
up, among others, this defense: That the company undertook 
to, and did insure, the life of the said Go Boo as an importer 
and dealer in Chinese merchandise and contractor for Chinese 
labor, and not otherwise, the premium therefor being $37.50, 
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which business, the answer alleges, “is classified and de- 
scribed in said policy, and is classified and known in the busi- 
ness of defendant, and by other firms and corporations en- 
gaged in the like business of accident insurance, as an 
ordinary risk, and said premium of $37.50 is, and was, the regu- 
lar and customary premium charged by defendant and such 
other firms and corporations for such insurance as is repre- 
sented by and in said policy.” The answer further avers that 
a part of the consideration for the policy sued on was the rep- 
resentations made by the insured in his written application 
therefor relative to the business or occupation in which he 
was engaged, and that the defendant relied wholly upon those 
representations, and would not have issued the policy in the 
sum of $5,000, except upon payment of a much larger pre- 
mium, if it had known the true facts and conditions and cir- 
cumstances as to the occupation and employment of the 
insured at the time of the issuance of the policy, or that the 
insured would thereafter engage in a business other and more 
hazardous than that described in his said application and in 
said policy. It is further alleged in the answer that after the 
issuance of the policy, and without the knowledge or consent 
of the defendant, the insured entered the employment of the 
Fidalgo Island Canning Company at Anacostes, in the State 
of Washington, as a foreman of Chinese laborers, and as a 
laborer; and that while engaged in the duties and occupation 
of such foreman and laborer he met with the accident which 
resulted in his death. The answer further alleges that the 
occupation in which the insured was engaged at the time of 
the accident resulting in his death is much more dangerous 
than that described in the said application and policy, and 
that, according to the rules, customs, laws, and rates estab- 
lished by the defendant, and by other firms and corporations 
engaged in the business of accident insurance, for the govern- 
ment of its and their business, in force long prior to the issu- 
ance of the policy in suit, the business of a laborer or a 
foreman of Chinese labor was and is classified and known as 
a special risk, and that the premium paid by the insured; to 
wit, the sum of $37.50, if he had insured with the defendant, 
and had been described in said application and in the policy 
issued thereon as a foreman of Chinese labor, would have pur- 
chased from the defendant insurance in the sum of $3,000, and 
no more, to be paid in the event of the death of the insured 
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under the circumstances mentioned and described in the 
policy; to wit, as the direct result in 90 days of bodily inju- 
ries caused by external and violent and accidental means 
during the period covered by the policy; and it is further 
averred that had the defendant, its agent or employees, known 
at the time of the issuance of the policy in suit that it was the 
practice or habit or intention of the insured to engage in the 
occupation of a laborer, or a foreman of Chinese labor, the 
defendant would in said policy have classified and described 
such occupation of the insured as special, and would have 
refused to insure him in any greater sum than $3,000. The 
answer also contains an offer to pay into court for the repre- 
sentatives of the insured the sum of $3,000, or to consent to 
judgment for that sum, but denies the right of the plaintiff 
to any greater amount. By an amendment to the answer the 
defendant set up that one Arnold solicited the insurance from 
the defendant for the said Go Boo, and that Arnold was his 
agent, employed for that purpose, and that Arnold at the time 
well knew that the said Go Boo had been engaged, and was 
then engaged, and intended to continue, as an actual working 
overseer or foreman of Chinese laborers at the cannery of the 
Fidalgo Island Canning Company, at Anacostes, Wash., and 
did not disclose that fact to the defendant, nor had the de- 
fendant any knowledge whatever of such fact. The aver- 
ments of fact in support of these defenses were put in issue by 
the plaintiff’s replication. By stipulation of counsel, the case 
was tried by the court without a jury. The court below made 
findings of fact, seiting out the citizenship of the plaintiff; 
the corporate existence of the defendant; the fact of the is- 
suance of the policy of insurance upon the written application 
of the insured, etc.; and that in the making of the contract of 
insurance in question Arnold acted as the agent of the defend- 
ant corporation, and not as the agent of the insured; and that 
the insured made full and complete disclosures to the defend- 
ant through the said Arnold as its agent, of the nature and 
kind of business which the insured purposed to, and did engage 
in, and in which he was employed at the time he met his death; 
and that on the 24th day of July, 1898, and within the period 
covered by the policy, the insured was injured at the place and 
in the manner alleged in the complaint, from which injuries 
he died on the day alleged; and, having further found that all 
the rules and regulations of the company for securing the 
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payment of the policy were complied with, the court con- 
cluded, as a matter of law, that the plaintiff was entitled to 
the sum of $5,000, with interest and costs, for which judgment 
was awarded him. 

We are of opinion that the fact that Arnold knew that the 
insured was actually engaged, or intended to engage, in the 
employment of foreman or overseer of the Chinese laborers 
working in the cannery, whether he be regarded as the agent 
of the defendant company or as the agent of the insured, is 
immaterial to the real question presented by the issues in the 
case. While the policy insured Go Boo in the sum of $5,000, 
the annual premium upon which was $37.50, as a merchant, it 
was clearly contemplated, both by the policy and the applica- 
tion upon which the policy was issued, that the insured might 
engage in an occupation or in occupations more hazardous 
than that of merchant or of contractor for Chinese labor; for 
in the insured’s application he distinctly stated that he un- 
derstood that risks are differently classified according to 
occupation, and he therein expressly agreed that, for any in- 
jury received in any occupation or exposure classed by the 
insurer as more hazardous than that given by him in his appli- 
cation, he should be entitled to recover only such amount as 
the premium paid by him would purchase at the rates fixed 
for such increased hazard. And the policy itself, in express 
terms, provides that if the insured should be injured in any 
occupation or exposure classed by the company as more haz- 
ardous than that specified therein, his insurance and weekly 
indemnity should be only for such amounts as the premium 
paid by him would purchase at the rate fixed for such in- 
creased hazard. In its answer the defendant company aver- 
red, as has been shown, that the occupation in which the in- 
sured was engaged at the time of the accident which resulted 
in his death is much more dangerous than that described in 
his application or in the policy, and that, according to the 
rules and rates established by the company, and in force prior 
to the issuance of the policy in suit, the business of foreman 
of Chinese labor was and is classified and known as a special 
risk, against which risk the premium paid by the insured; to 
wit, the sum of $37.50, would have purchased from the defend- 
ant company insurance in the sum of $3,000 only. If these 
averments of the answer, issue upon which was taken by the 
replication, are true, we think it clear that the plaintiff would 
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only be entitled to recover upon the policy the sum of $3,000; 
but upon those issues the court below made no finding. For 
this reason the judgment must be reversed, and the cause re- 
manded for a new trial. It is so ordered. 
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Appellant. 
Jas. F. Askew and Owens & Finvett, for Appellee. 


























Hazexriae, C. J. 
On a former appeal of this case it was held that if the com- 
pany, as charged in the plaintiff’s reply, retained the note for 
the unearned premiums after its maturity, and insisted on its 
payment in full, it waived the forfeiture provided for in the 
policy. Ona return of the case, these issues of fact were made 
by the company’s rejoinder to the reply of the plaintiff. The 
proof conduced to sustain the averment of the reply. Confes- 
sedly, the company retained the note, and in sending it to its 
attorney for collection treated it as a subsisting obligation,— 
a fact consistent only with an intention to waive the forfeiture 
of the policy. We cannot agree with counsel that this act of 
retention, and the effort to collect the note, were the acts of an 
unauthorized individual, rather than the acts of the company. 
The proof is otherwise. We think the trial proceeded in accord- 
ance with the principles anounced on the former appeal, and 
the judgment must be affirmed. 
* Decision rendered, May 1, 1900. From Southwestern Reporter. 


Larkin vs. Glens Falls Ins. Co. 


SUPREME COURT OF MINNESOTA. 


LARKIN 
v8. 


GLENS FALLS INS. CO.* 


Where an insurance company, upon information that property covered by 
one of its policies has been damaged by fire, makes investigation into 
the cause of the fire, obtaining information sufficient to determine its 
liability, expressly recognizes such liability, and prepares proofs of loss 
from the information thus obtained, which it presents to the insured for 
signature, but which he refuses to sign because of a stipulation of settle- 
ment therein contained, the failure on the part of the insured to make 
and serve formal proof of loss is waived. 

A contract of insurance upon property within the fire limits of a city is pre- 
sumed to have been entered into with reference to the ordinances of such 
city on the subject of the alteration and repair of buildings damaged by 
fire to the extent of 50 per cent of their value. 

In an action upon an insurance policy covering a building located within the 
fire limits of a city, and of a class the repair of which is, under certain 
conditions, prohibited by the city ordinances, recovery may be had as 
for a total loss when the repair of the building insured and damaged is 
prevented under and by reason of such ordinances; the value of what 
remains of the building after the fire over and above the cost of removing 
it from the premises being deducted therefrom. 

Whether the determination of the building inspector of the city of St. Paul, 
or of the board of arbitration on appeal from his decision, that a build- 
ing within the fire limits of such city has been damaged to the extent of 
50 per cent of its value, and therefore not subject to repair under the 
ordinance, is final and conclusive, and not subject to judicial review by 
the courts, quere? 

Even though not final and conclusive, such determination can only be im- 
peached by clear and convincing proof of fraud, collusion, or mistake; 
and the burden of proof is upon the party who calls it in question. 


C. E. Jostrn, for Appellant. 
J. C. Micnazt and Gro. W. Watss, for Respondent. 


Brown, J. 

This is an action to recover upon a fire insurance policy is- 
sued by defendant to plaintiff. Plaintiff had a verdict in the 
court below, and defendant appeals from an order denying a 
new trial. Three questions are presented for our considera- 
tion. (1) Whether defendant waived formal proofs of loss; 
(2) whether the action was prematurely brought; and (8) 
whether plaintiff sustained a total loss. This latter question 
may involve one or two other questions incident thereto, and 
is the important question in the case. 


* Decision rendered, July 20, 1900. Syllabus by the Court. 
Vou. XXIX.—53. 
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1. The policy was issued on March 10, 1899, and the prop- 
erty covered thereby (a building in the city of St. Paul) was 
damaged by fire on July 31st following. No written proofs of 
loss were ever made or served on defendant by the insured. 
But, within a day or two after the fire, defendant’s local agent 
learned or was informed thereof, and made an immediate in- 
vestigation and reported to the company. The company di- 
rected him to make further investigation, and to procure a 
competent builder to make an estimate of the cost of repair- 
ing the building; informing him at the same time that proper 
proofs of loss would be prepared and forwarded for signature 
by the insured. The agent made a further investigation, and 
obtained an estimate of the cost of the repair of the building, 
and made further report to his company. Proper proofs of 
loss were prepared by some agent of the company, either from 
information possessed by the local agent or obtained from the 
insured, and presented to the insured for signature. He re- 
fused to sign the same because of a stipulation therein bind- 
ing him to a settlement of the loss for an amount equal to the 
estimated cost of repairing the building. The company made 
an offer of settlement, and to pay the cost of repairing the 
building, which plaintiff declined to accept because the build- 
ing inspector of said city had refused to grant a permit to re- 
pair it. The company possessed all information concerning 
the fire, and of facts necessary to make up the proofs of loss, 
and was in no way injured by a failure on the part of plaintiff 
to sign the proofs presented to him by its agent. The com- 
pany having become possessed of all facts necessary to a de- 
termination of the question of its liability, and having ex- 
pressly recognized its liability, its conduct was certainly such 
as to lead the insured to the belief that formal proofs would not 
be required, and amounted to a waiver thereof: 13 Am. & Eng. 
Enc. Law (New Ed.), 345 et seq.; Home Ins. Co. vs. Baltimore 
Warehouse Co., 93 U. 8., 527; Helvetia Swiss Fire Ins. Co. vs. 
Edward P. Allis Co., 11 Colo. App., 264; Fink vs. Insurance 
Co.. 66 Mo. App., 513; Thierolf vs. Insurance Co., 110 Pa. St., 
37; Insurance Co. vs. Simmons (Neb.); Insurance Co. vs. 
Dougherty, 102 Pa. St., 568. 

2. This action was commenced on October 9, 1899. At 
least, the summons was served on that day, as we understand 
it, and there is nothing in the record to show that it was in 
the hands of an officer for service at any date prior thereto. 
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All acts of defendant and its agents which we hold justified a 
finding of a waiver of proofs of loss occurred prior to August 
9th. Sixty days, therefore, elapsed after such waiver before 
the commencement of the action, and it was not prematurely 
brought. Negotiations looking to a settlement of the loss 
were also had between the parties subsequent to August 9th, 
but enough occurred prior thereto to constitute a waiver, and 
what occurred after that date is important only in corrobo- 
ration. 

3. The principal question in the case is whether plaintiff 
suffered a total loss. It is not claimed that the building was 
totally destroyed, but it is claimed that it was damaged to 
such an extent as to render it practically worthless without 
extensive repairs, and that it could not be repaired, because 
the building inspector refused to grant a permit authorizing 
the same. Defendant did not elect to repair the building, as 
it had a right to do under the policy, but offered to pay the 
cost of such repair in full settlement of its liability. The or- 
dinances of the city of St. Paul create and establish fire limits 
in the city, within which the city assumes a supervisory con- 
trol over the kind and character of buildings to be erected 
therein, and of the alteration and repair of the same. Cer- 
tain specified kinds or classes of buildings are prohibited from 
being erected therein, and conditions under which a building 
within such limits may be altered and repaired are specified 
and pointed out. A building inspector is provided for, who 
has control and supervision over such matters. By a fair con- 
struction of such ordinances, the inspector is empowered to 
condemn buildings located within the fire limits whenever, in 
his judgment, they have been damaged by fire or decay to the 
extent of 50 per cent of their value; and when so condemned 
by him, and when he refuses a permit to make repairs on such 
a building, it is made unlawful for the owner thereof to make 
the same. There is no question in this case but that the in- 
sured building was within such fire limits, and no question but 
that the building inspector refused a permit to repair the 
same after the fire. Nor is there any question but that, with- 
out proper and suitable repairs, the building was rendered 
practically worthless by the fire. So we are confronted with 
the question as to the effect of such ordinances, and the action 
of the inspector thereunder, on the contract of insurance. 
The question is a new one in this State, and an examination 
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of the books discloses very few adjudged cases on the subject 
in other States. We have found only the following: Insur- 
ance Co. vs. Garlington, 66 Tex., 103; Brady vs. Insurance Co., 
11 Mich., 445; Brown vs. Insurance Co., 1 El. & El., 853; As- 
sociation vs. Rosenthal, 108 Pa. St., 474; Monteleone vs. In- 
surance Co., 47 La. Ann., 1563. These authorities lay down 
the rule that such ordinances are a part of the contract of in- 
surance, and that the insurer is bound thereby. This is in 
line with the general doctrine that, where parties contract 
upon a subject which is surrounded by statutory limitations 
and requirements, they are presumed to have entered into 
their engagements with reference to such statute, and the 
same enters into and becomes a part of the contract. There 
would seem to be no logical reason why this general rule 
should not apply to a case of this kind. The parties are pre- 
sumed to know of the ordinances. They directly and materi- 
ally affect their rights in case of a loss under the policy, and 
should govern and control in the adjustment and settlement 
of such loss. Joyce, Ins. (§ 3170), states the law as follows: 
“If the policy be upon a building of such material and char- 
acter and situation with relation to fire limits that it cannot 
be repaired, because of a city ordinance prohibiting repairs to 
such buildings within fire limits when damaged to the extent 
of one-third their value by fire, * * * and the insurers 
are prevented from repairing, a recovery may be had for a 
total loss.” To this may be added the qualification that, if 
what remains of the building after the fire be of any value 
over and above the cost and expense of removing it, such ex- 
cess value must be deducted from the recovery. The evidence 
on this subject is that the building was of no value whatever 
over and above what it would cost to take it down and remove 
it from the lot. There can be no question as to the au- 
thority of the city to enact the ordinances in ques- 
tion. They are in the interests of the public welfare and 
within the police power, and we adopt the view that they 
become an integral part of all contracts of insurance upon 
property within the fire limits to which they apply. Counsel 
for defendant does not seriously contend to the contrary. 
His main contention is that the inspector of buildings had no 
authority to condemn the building, or to refuse a permit to 
repair the same. As we have already stated, a fair and rea- 
sonable construction of the ordinances gives the inspector 
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such power; and, when he determines that a damaged build- 
ing shall not be repaired, it is unlawful to repair the same. 
He reached such determination in this case, and refused per- 
mission to repair the building, and for this reason plaintiff 
contends that his loss was total. Applying the rule of the 
cases cited, it follows that he is correct in his position; for the 
evidence is sufficient to warrant the jury in finding that the 
building was worthless without being repaired to a consider- 
able extent, and that the value of what remained after the 
fire did not exceed what it would cost to remove the same 
from the lot. Therefore, by the refusal of the inspector to 
permit him to repair the building, his loss was total. An- 
other question is involved in this connection, and that is, how 
far is the determination of the inspector that the building was 
damaged to the extent of 50 per cent of its value conclusive? 
The ordinance provides that, when the owner of the building 
“ objects to the conclusion arrived at by the inspector,” arbi- 
trators shall be appointed, who are required to proceed and 
re-examine the matter and make due report. But in this case 
no objection was made to the conclusion of the inspector, 
either by the insured or insurer, and the arbitrators were not 
called upon to act. And whether the determination of the in- 
spector, or that of the arbitrators when appealed to, is final 
or not, we need not determine. In any event, the decision of 
those officers should be disturbed only upon very clear 
grounds: Monteleone vs. Insurance Co., 47 La. Ann., 1563. 
The question was not argued by counsel, and we regard it of 
too much importance to be decided without full argument and 
due reflection. Conceding, for the purposes of this case, that 
the decision of such officers is not final and conclusive, and is 
open to judicial review, and may be impeached for fraud, col- 
lusion, or mistake, we are clearly of the opinion that the evi- 
dence is wholly insufficient to impeach it. The burden to 
overturn it was upon the defendant, because defendant alone 
called it in question. Plaintiff acquiesced therein. There is 
no suggestion of fraud, mistake, or collusion; and the only 
evidence offered by the defendant which would have any ten- 
dency in the direction of impeaching it was the estimate of 
the cost of repairing the building, which was made by a 
builder soon after the fire. Such evidence, even if it had been 
admitted, would be insufficient, standing alone as it does, to 
overturn the judgment of the inspector. But such evidence 
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was not offered for the purpose of impeaching the determina- 
tion of the inspector, but on the theory that the building could 
be repaired, and that the cost of such repairs was the meas- 
ure of defendant’s liability. This theory was erroneous, as we 
have already seen. 

We have examined all of appellant’s assignments of error 
not necessarily covered by the main questions, and find no 
reason for disturbing the verdict. Order affirmed. 


SUPREME COURT OF PENNSYLVANIA. 


SEIBEL 
v8. 


LEBANON MUT. INS. CO.* 


The policy stipulated for the production of books of account and other 
vouchers as often as required, at a reasonable place to be designated by 
the company. 


Held, That a refusal to send such accounts to an adjoining county until after 
suit, although some of the papers called for could not be furnished, 
barred recovery. 


Mr. Jounson, for Appellant. 
W. U. Henset and Tuos. H. Carp, for Appellee. 


McCotuvm, J. 

This was an action of assumpsit on a policy of fire insurance 
issued by defendant company for $1,500, on plaintiff’s stock of 
boots and shoes, in his store in Lancaster, Pa.; the entire stock 
having been destroyed by fire on March 31, 1898. Several de- 
fenses were interposed, and, as every one of them challenges 
the right of the plaintiff to recover, the decision of one against 
the plaintiff is conclusive, and makes it unnecessary to con- 
sider the others. So, likewise, if one of these defenses must 
be decided against the plaintiff, all the remaining specifica- 
tions of error become immaterial. The fire occurred on the 
3ist of March, 1898. On the 21st of April following, the plain- 
tiff prepared and sent to defendant company a statement of 
loss. In this statement plaintiff said: “The loss I am un- 
able to tell, exactly. I took an inventory of my stock in the 
"Decision rendered, July 11,190. #2... 





1900. ] Seibel vs. Lebanon Mut. Ins. Co. 839 


early part of January,1898. It was then over $3,400. As nearly 
as I can tell, the goods burned and the value thereof were as 
follows.” Some 33 items are then set down, aggregating 
2,300 pairs of boots, shoes, slippers, etc., with the prices at- 
tached to each. The statement then reads thus: ‘“ The an- 
nexed typewritten statement of the goods destroyed by fire at 
my shoe store, No. 111 West King Street, Lancaster, Pa., 
amounting to $2,952.05, as nearly as I can tell, is correct, to 
the best of my knowledge and belief; the entire stock having 
been consumed by the fire.” The policy contains a provision 
that the insured, “as often as required, shall produce for ex- 
amination all books of account, bills, invoices, and other 
vouchers, or certified copies thereof, if originals be lost, at a 
reasonable place, as may be designated by this company or its 
representative, and shall permit extracts and copies thereof 
to be made.” On the 14th of April plaintiff’s attorney noti- 
fied defendant of his employment as counsel, and requested a 
settlement. In the negotiations which followed, defendant 
company must have made a demand in accordance with the 
provision above quoted; for on April 21st defendant wrote 
plaintiff’s counsel as follows: ‘“ You positively declined to 
furnish the required information, and relied upon a supposed 
inventory as having been taken in January.” On May 17th 
defendant wrote plaintiff’s counsel a letter, quoting the above 
provision, and making a formal demand that this information 
be forwarded to the office of the company at Lebanon, Pa., by 
mail or otherwise. The undisputed evidence establishes that 
plaintiff made no effort to comply with this request until after 
suit brought, and even then not in accordance with the de- 
mand. On this branch of the case the learned trial judge 
charged as follows: “ Now, this gentleman, Martin Seibel, 
had contracted to do just what this letter says. He was 
bound to do that on request. And the difference between this 
case and the case read from the book by the gentleman a 
short time ago, that you heard, is that Martin Seibel obtained 
a number of bills which would fulfill the requirements of that 
request. But the fault is not that. He did not send them. 
He decided it was not a proper place to send them,—too 
far off, in an adjoining county. The mails run every day. He 
should have sent them. It was a part of his contract, and it 
is a part of his duty, as well as the duty of the insurer, to ful- 
fill the contract they have made. A failure to do that, of 
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course, would prevent him from having the benefit that might 
be derived from its being sent over.” Binding instructions for 
plaintiff for the full amount of his claim, with interest, were 
refused, and the jury were instructed to find for defendant. 
These instructions constitute the specifications of error from 
11 to 14. 

The provision of the policy under consideration was a part 
of the contract between the parties. It was reasonable and 
binding on the insured. There was absolutely no evidence of 
a waiver. It was insisted upon from the first, and demand for 
its performance was renewed and continued. No valid reason 
was given for refusal to comply with the request. The case 
was one to which the provision was peculiarly applicable. 
That plaintiff could not furnish the information as to some of 
the items of loss was no reason for refusing compliance where 
compliance was possible. Defendant was entitled to all the 
information which plaintiff could give to enable it to properly 
investigate the loss: The place designated by the company 
was not unreasonable, and to permit the insured to object on 
this ground would be to nullify the contract. It would, in 
effect, allow the insured to designate the place. This cannot 
be permitted under the terms of the agreement. The provi- 
sions of this contract were material to the defendant’s case, 
and plaintiff cannot be allowed to recover without an honest 
effort to comply, or a good reason for noncompliance. Not 
only was there no compliance or attempt to comply, but also 
a persistent refusal to conform to the letter or spirit of the 
contract. It would be a travesty of justice to permit a re- 
covery in such a case. The cases cited by appellant do not 
apply. In Coleman vs. Insurance Co. (177 Pa. St., 239) efforts 
were made by the insured to comply with the terms of the 
policy, and it was properly left to the jury to decide whether 
they were reasonable under all the circumstances. In the 
case in hand the evidence is uncontradicted that no effort was 
made to comply with the contract on the part of the insured, 
and consequently there was nothing to submit to the jury. 
Langan vs. Insurance Co. (162 Pa. St., 357) virtually rules this 
case. The provision of the policy was substantially the same 
as in the case in hand. In that case, as in this, the plaintiff 
made no effort to comply with the just and reasonable de- 
mand of the company, and the result was a decision against 
him in this court. In Mispelhorn vs. Insurance Co. (53 Md., 
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473) the court, in considering the duty of the insured under 
such contract, said: “Although it might be found that it was 
impossible to produce duplicate bills of purchase of a certain 
class, that fact did not excuse the nonproduction of those 
that could have been obtained by a bona fide effort ” on the 
part of the insured. For the reasons above stated, we affirm 
the judgment in the court below. 


SUPREME COURT OF OHIO. 


PENNSYLVANIA FIRE INS. CO. 
v8. 


DRACKETT ET AL.* 


An insured, by consenting to arbitrate the amount of loss sustained by fire, 
in pursuance to the provisions of the policy, is not precluded, in a suit 
upon the policy, from claiming and recovering as for a total loss, if the 
evidence sustains his claim. The provisions of section 3643, Rev. St., 
—_— founded upon public policy, the insured cannot be held to a waiver 
of them. 


Where a building is so far destroyed by fire as to lose its identity and specific 
character as a building, and the parts that remain cannot be utilized to 
advantage in the reconstruction, there is a total loss, within the meaning 
of section 3643, Rev. St. 


Statement of facts by Mrnsuatt, J. 


The action below was upon a policy of insurance on a two- 
story frame house of the plaintiff. The amount of the policy 
was $1,800; loss, if any, to be paid certain mortgagees as their 
respective interests might appear. It contained a provision, 
among others, requiring the amount of the loss, in case of fire, 
to be submitted to arbitrators, if the parties were unable to 
agree. A fire occurred. The amount of the loss was sub- 
mitted to arbitrators, selected by the company and the in- 
sured, and the loss was fixed by them at $1,113.76. This the 
insured, claiming that there was a total loss, refused to ac- 
cept, and the suit was then brought. The company denied 
that there was a total loss, and further insisted on the pro- 
visions as to the arbitration. A trial was had, which resulted 
in a verdict in favor of the plaintiff for the full amount of the 
policy. A motion for a new trial was made on the grounds 
~® Decision rendered, May 22,1900, Syllabus by the Gourt. 
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that the verdict was against the weight of the evidence; that 
the court had misdirected the jury, and had erred in the ad- 
mission of evidence. The motion was overruled, and judg- 
ment entered upon the verdict. A bill of exceptions, contain- 
ing all the evidence and the charge and rulings of the court, 
was taken, and made a part of the record. On error the judg- 
ment was affirmed by the Circuit Court. The errors assigned 
relate to the charge of the court and its rulings upon evidence. 




























C. W. Futurr, for Plaintiff in Error. 
J. W. Taytor and T. J. Morrert, for Defendants in Error. 





Minsuatt, J. (after stating the facts). 

The case presents two questions we shall notice: (1) In 
view of section 3643, Rev. St., was the plaintiff bound by the 
amount fixed by the arbitrators, whether there was a total 
loss or not? (2) What constitutes a total loss, within the 
meaning of that section, and did the court err in instructing 
a the jury in this particular? 

1. We have no difficulty in answering the first question in 
the negative. The section referred to requires a company in- 
suring any building or structure against fire to cause such 
building or structure to be examined by an agent, who is re- 
quired to make a full description of the building or structure 
and fix its insurable value, and then provides that in the ab- 
sence of any change increasing the risk without its consent, or 
any intentional fraud on the part of the insured, in case of a 
total loss the whole amount stated in the policy on which it 
receives premiums shall be paid by the company, and in case 
of a partial loss the full amount of such loss shall be paid. 
Statutes similar in their provisions are common to many of 
the States of the Union, and it is generally agreed that they 
rest on grounds of public policy—the prevention of the mis- 
i chief incident to overinsurance,—and that the insured cannot 





be held to a waiver of them: Insurance Co. vs. Leslie, 47 Ohio 
, St., 409; Seyvk vs. Insurance Co., 74 Wis., 67; Clara Academy 


vs. Insurance Co., 98 Wis., 257; Havens vs. Insurance Co., 123 
Mo., 403; White vs. Insurance Co., 4 Dill., 177, Fed. Cas. No. 
17,545; Insurance Co. vs. Eddy, 36 Neb., 461; Reilly vs. In- 
surance Co., 43 Wis., 449; 18 Am. & Eng. Enc. Law (2d Ed.), 
361. It does not necessarily follow from this that where there 
is a partial loss it may not be ascertained by arbitrators; and, 
where there is a clause in the policy requiring arbitration, the 
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parties may be required to conform to it. But, where the in- 
sured insists that the loss is total, the agreement to arbitrate, 
or an arbitration had, fixing the amount, will not preclude 
him from bringing a suit as for a total loss. And, in such 
case, if he establishes that there was a total one, he is entitled 
to recover the full amount of the policy, notwithstanding the 
award of the arbitrators was to the contrary, and fixed a less 
amount as the measure of the loss. But, on the other hand, 
should he fail in establishing a total loss, the amount of his 
recovery will be limited to the amount of the award, where 
there was no fraud in obtaining it. The jury was so in- 
structed in this case, and consequently there is no error in the 
charge in this regard. 

2. This is the first case in this court presenting the question 
as to what is a total loss, within the meaning of the section 
above referred to; for while the subject of a total loss is dis- 
cussed in Insurance Co. vs. Sherlock (25 Ohio St., 50), it was a 
case of marine insurance complicated with the question of a 
constructive loss, known to that kind of insurance. It has, 
however, received the consideration of the courts of other 
States having statutes similar to our own, and, while there 
is some difference in modes of expression, there seems to be no 
substantial difference of opinion. It seems to be agreed that 
it is not necessary, to constitute a total loss, that all the ma- 
terial composing the building should be destroyed. It is suf- 
ficient, though some parts of it remain standing, that the 
building has lost its identity and specific character as a build- 
ing; the insurance not being upon the material composing 
the building, but upon the building as such. When the loss 
by fire is such that its character as a building is destroyed, 
and it remains simply as a mass of ruins, parts of which may 
remain standing, but of no value in repairing or rebuilding the 
structure, though something might be realized for the ma- 
terial by removing it, the loss is regarded as total. Thus, in 
Joyce, Ins. (§ 3025), it is said: ‘“ In case of an insurance upon 
a building under a fire risk, the first principle is that it is the 
building, and not the materials of which it is composed, that 
is covered; and, therefore, total loss does not mean, neces- 
sarily, an absolute extinction of every part and parcel of the 
property. In such risk there is a total destruction and loss 
when. by the peril of fire, the building becomes a mass of ruins 
and rubbish. and loses its specific character, and ceases to be 





844 Supreme Court of Ohio. [Sept., 


a building,—becomes unfit for use as such,—without regard 
to the fact that even some parts may be left entire, or that a 
large portion of the building be left standing and not actually 
destroyed.” See, also, Wood, Ins., § 107; May, Ins., § 421a; 
Williams vs. Insurance Co., 54 Cal., 442; Seyk vs. Insurance 
Co., 74 Wis., 67; Havens vs. Insurance Co., 123 Mo., 403. 

The general charge was quite liberal to the defendant,— 
more so, probably, than it should have been. The court said 
to the jury: “There can be no total loss so long as a remnant 
of the structure standing (the stone foundation being disre- 
garded) is reasonably adapted for use as a basis upon which to 
restore the building to substantially the condition in which it 
was before the injury by fire. And whether it is so adapted 
depends upon the question whether a reasonably prudent 
owner, uninsured, desiring such a structure as the one in ques- 
tion before the injury, would, in proceeding to restore the 
building to substantially its original condition, utilize such 
remnant as a basis for such reconstruction.” But it is said 
this is not consistent with instructions 4 and 7, given at the 
request of the plaintiff. This may be, and, as to the seventh, 
is probably so, but we regard these instructions as having 
been properly given. They are as follows: “(4) A policy of 
insurance is upon the building as such, and not upon the ma- 
terials of which it is composed. If you find that the identity 
and specific character of the insured building was entirely 
destroyed by fire, then you must find for the plaintiff.” “(7) 
Although you may find that after the fire a large portion of 
the four walls were left standing, and that certain parts of 
the building were left untouched by the fire, still, if you find 
that the building has lost its identity and specific character, 
you may find that the building was totally destroyed.” These 
charges state in a general form what seems to be the received 
law applicable to the case. The criticism is that the court 
should have defined what is meant by “identity ” and “ spe- 
cific character.” But, taken in connection with the general 
charge, there could have been no misapprehension as to the 
meaning. The terms are not obscure, and convey as well as 
words can the idea to be expressed by them. A _ building 
loses its identity and specific character when it has been so 
far destroyed by fire that it can no longer be called a building, 
and the portions that remain cannot be utilized to advantage 
in rebuilding it. That something might be realized out of 
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portions that remain, for other purposes, is not material. As 
to what will constitute a total loss in a given case must, 
within the meaning of the statute, necessarily be, to a great 
extent, a question of fact for the jury to determine under 
proper instructions from the court. What remaining parts 
could be made available in rebuilding can only be determined 
by exercising a sound discretion in the light of the evidence. 
Two courts with power to weigh the evidence have done so, 
and sustained the verdict; and it can hardly be expected that 
this court, not required to weigh the evidence, will disturb 
the verdict, where the jury was properly instructed. Much 
of the evidence tends to show that the building was reduced 
to a mere wreck, and that nothing remained that could be 
utilized in rebuilding it. 

We see no error in the admission of evidence. The mortga- 
gees, being directly interested, and parties to the suit, had a 
right to show what the loss was. And,asto the letters of Tay- 
lor, they simply tended to show that he had not consented to 
any waiver by submission to arbitration, and whether he had 
or not was immaterial. Judgment affirmed. 


SUPREME COURT OF NEBRASKA. 


BRITISH AMERICA ASSUR. CO. 


v8. 


KELLNER ET AL.* 


Evidence examined, and verdict of jury for plaintiff for the sum of $950.29 
found to be excessive, and the judgment thereon not supported by the 
evidence. 


Leave given plaintiff, defendant in error, to file within 40 days a remittitur 
in the sum of $96.59, in which case judgment, with costs, is affirmed. 


C. J Gantow, for Plaintiff in Error. 
Reep & Gross, for Defendants in Error. 
Hotcoms, J. 

Suit was instituted by the defendants in error to recover on 
a policy of insurance issued by the plaintiff in error, which 
resulted in a verdict in favor of the assured for the sum of 
$950.29. At the time of the rendition of the verdict the jury 

* Decision rendered, June 20, 1900. Syllabus by the Court. 
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also returned special findings to the effect that the property 
insured had suffered no depreciation by reason of age and 
wear, and fixing its value at $1,700. It is stipulated in the 
record that the plaintiffs are entitled to recover, if at all, for 
one-half of the value of the property insured, the same being 
an elevator building for storing and shipping grain. It is like- 
wise stipulated that the pro rata value of certain machinery 
destroved, which was covered by the policy of insurance, was 
$50. <A motion for a new trial was overruled, and judgment 
entered on the general verdict returned by the jury. We are 
asked to review the proceedings had in the trial court, the 
only ground of error assigned being the alleged excessive ver- 
dict of the jury, which, it is contended, is not supported by the 
evidence. The plaintiff in error urges that the value of the 
property insured at the time of the loss by fire, as shown by 
the evidence, was much less than the amount fixed by the jury. 
But three witnesses testified as to the value of the property 
insured. The husband and agent of the plaintiff, who pro- 
cured the insurance to be written, testified that the elevator 

yas worth, at the time of its destruction, $3,000. The valu- 
ation thus placed on the property is so palpably erroneous as 
to render it of little, if any, evidential weight. Two other 
witnesses, each having considerable experience in the con- 
struction of elevators, and being acquainted with the value of 
such structures, placed the value of the property, after allow- 
ing for depreciation by reason of age and wear, at the sum of 
$1,109 and $1,510, respectively. The witness fixing the higher 
valuation; viz., $1,500, and whose evidence was in the nature 
of expert testimony, testified that such a building, when new, 
or in a condition as good as new, was worth $1,758, and that, 
in arriving at the valuation placed thereon by him, he had al- 
lowed for depreciation the sum of $248, or 2 per cent per year 
for the period during which the elevator had been in use. He 
also, in substance, testified that the depreciation, in order to 
be accurately determined, must be considered in connection 
with the state of repair in which the building had been kept; 
that if a building were kept in good condition, and in perfect 
repair, it would depreciate but little, if any. The witness, 
Kellner, the husband and agent of the plaintiff, testified that 
the property had always been kept in first-class No. 1 condi- 
tion, and was in good repair and condition at the time it was 
burned. He also testified that a year or two before the prop- 
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erty was burned he purchased it, and that it was then thor- 
oughly “ overhauled,” and was just the same as new; that 
since that time he had kept it in an excellent state of repair. 
This evidence is uncontradicted, and from it the jury doubt- 
less reached the conclusion announced in their special finding 
that there was no depreciation in value. While, no doubt, 
there was some depreciation in value, it appears in this case 
to be very slight, and we are not prepared to say that the jury 
were not justified from the evidence in finding, as they did, 
that there was none. An examination of the evidence on this 
point has led us to believe that the depreciation was inconse- 
quential, and that the amount of the depreciation, as fixed by 
the two expert witnesses, was of general application to all 
similar structures, rather than as applying specifically to the 
building in controversy. It may also be noted that the value 
of the building, as fixed by one witness, without allowing for 
depreciation, was $1,758, while the jury found the value to be 
only $1,700. It further appears, from the uncontradicted evi- 
dence, that the foundation of the building was but little 
injured by the fire, and that its value should be deducted from 
the value of the entire structure as found by the jury. The 
value of this foundation, as fixed by one witness, was $208, 
from which should be deducted $25 for damage to same and 
clearing up rubbish, leaving a net valuation of the unde- 
stroyed foundation in the sum of $183. This seems not to 
have been taken into account at the trial, and the value of the 
building as found by the jury should be diminished in that 
sum, which would leave the value of the property actually de- 
stroyed at $1,517. The evidence, we think, will not support a 
judgment for a greater sum than half the amount last men- 
tioned, together with the value of the machinery as stipu- 
lated; viz., $50, and interest on the two sums from the time 
the loss was due and payable to the date of the judgment, or 
for the period of 9} months. The sums above mentioned, 
with interest, aggregate $853.30. The evidence being insuffi- 
cient to support a verdict and judgment for a larger sum, the 
judgment of the trial court should be reversed. Leave, how- 
ever, is given the plaintiffs (defendants in error) to file with 
the clerk of this court within 40 days from the filing of this 
opinion a remittitur of the principal sum of the judgment ren- 
dered in the sum of $96.59, in which case the judgment will be 
affirmed with costs. Judgment accordingly. 





Supreme Court of South Carolina. 


SUPREME COURT OF SOUTH CAROLINA. 


BARRON 
v8. 


WILLIAMS et At.* 


The undisputed evidence was that previous to making an assignment for the 
benefit of creditors, insured had delivered a policy on his life to his wife, 
saying it was hers, and telling her to put it away and keep it. Ina letter 
during his last sickness he also told her to collect the insurance, that it 
was hers. The assignment conveyed all his property not exempt as home- 
stead, but did not mention the insurance, which was also not mentioned in 
the appraisement of his property and remained in possession of the wife. 


Held, That the policy was the property of the wife, and a finding that it 
belonged to the assignee was error. 


Held, That the gift was not void as to creditors, where the surrender value, 
together with his other personal property, did not exceed the amount 
exempt under the homestead act. 


Gro. W. S. Hart, for Appellant. 
D. E. Fintey and T. Y. Wixu1ams, for Respondent D. E. Finley. 


JONES, J. 

The object of this action is to determine the ownership of a 
policy of insurance issued November 22, 1888, by the Equi- 
table Life Assurance Society, on the life of Walter J. Barron, 
who died intestate January 21, 1899. The policy was made 
payable “to Walter T. Barron, his executors, administrators, 
or assigns.” The plaintiff, as administator of Mary L. Bar- 
ron, who died intestate February 12, 1899, claims the policy 
under an alleged gift by Walter T. Barron to his wife, Mary 
L. Barron. The defendant, D. E. Finley, claims the policy un- 
der a deed of assignment for the benefit of creditors, executed 
to him as assignee June 2, 1896, by the firm of Kennedy Bros. 
& Barron, of which Walter T. Barron was a member, and by 
Walter T. Barron individually. This assignment conveys all 
the individual and partnership property of the assignors not 
exempt from levy, attachment, and sale as a homestead, but 
does not mention specifically the policy of insurance. In the 
event the transfer to Mary L. Barron is not sustained, the 
plaintiff and the five defendants named in the title of this 
cause as surviving children of Walter T. Barron and Mary L. 
Barron claim that the policy should go to them as part of the 


* Decision rendered, July 25, 1900. 
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homestead exemption of their father. The Circuit Court held 
that there was no transfer of the policy by Walter T. Barron 
to Mary L. Barron; that the policy passed to the assignee, D. 
E. Finley, under the assignment for creditors; but that, Mary 
L. Barron having paid the premiums on the policy from the 
date of the assignment to the death of Walter T. Barron, her 
administrator was entitled to such a proportion of the fund 
as the payments she made bear to the whole number of pay- 
ments. 

We think the preponderance of the evidence is clearly 
against the conclusion of the Circuit Court that there was no 
transfer of the policy by Walter T. Barron to Mary L. Barron. 
Indeed, we fail to find anything in the evidence to sustain the 
conclusion of the decree below. The plaintiff testified posi- 
tively that his father, Walter T. Barron, in 1894, delivered to 
his mother, Mary L. Barron, a policy in the Equitable Life As- 
surance Society on the life of Walter T. Barron, saying to her: 
“This is yours. Put it up. Keep it.” This is corroborated 
by Elizabeth E. Barron, one of the defendants, a daughter of 
Walter T. Barron, who testified that more than two years pre- 
vious to July, 1896, when her brother, Lapsly, died, her father 
delivered to her mother a policy in the Equitable Life Assur- 
ance Society, saying: “This is yours. Put it away in a safe 
place.” The identity of the policy in question with the policy 
referred to by these witnesses is shown by the testimony of 
an officer of the Equitable that said company issued but one 
policy on the life of Walter T. Barron. There is no imputa- 
tion whatever against the character and credibility of these 
witnesses. Their evidence was objected to as incompetent, 
under section 400 of the Code. It does not appear that this 
objection was ruled upon by the Circuit Court, nor is such rul- 
ing, if any, questioned by any exception; but, as we are rely- 
ing upon said testimony, we may say in passing that the testi- 
mony was not objectionable under section 400, because it was 
not in regard to any transaction or communication between 
such witness and the deceased person. This evidence was 
further corroborated by a letter addressed by Walter T. 
Barron to his wife, Mary L. Barron, dated November 30, 
1898, during his last illness, which was found in his 
pocket after his death. In this letter, among other 
matters, not necessary to mention, Walter T. Barron 


wrote: “First collect the insurance. It is all yours.” The 
Vou, XXIX.—54. 
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policy was never delivered to the assignee under the deed of 
assignment for creditors, nor, as stated, was it referred to 
specifically in the deed of assignment; on the contrary, the 
policy remained in the possession of Mary L. Barron, and after 
her death it was found in her private desk. In the listing and 
valuation of the personal property of Walter T, Barron, made 
by Joseph F. Wallace a short time after the assignment of 
June 2, 1898, no mention is made of this policy. In the ab- 
sence of any evidence to the contrary, we are satisfied that 
Walter T. Barron gave this policy to his wife previous to the 
deed of assignment. But it is argued that such a voluntary 
transfer was fraudulent and void as against Walter T. Bar- 
ron’s existing creditors. In order to avoid a gift by the hus- 
band to the wife for fraud, it is incumbent on the creditors to 
show that the gift was detrimental to their rights. As 
stated in Bridgers vs. Howell (27 S. C., 434, 3 S. E., 790): 
“There can be no fraud, either actual or constructive, in a 
debtor putting beyond the reach of the ordinary process of 
law funds or property which by law are exempt from the pay- 
ment of a debt, for the reason that the creditor is not thereby 
deprived of any right or impeded in the enforcement of it.” 
So, in Finley vs. Cartwright (55 8. C., 198), it was held that an 
insolvent debtor who is the head of a family in this State may, 
as against his creditors, convey his homestead to his wife. It 
was incumbent, therefore, on the contestee assignee for credi- 
tors to show that at the time of this transfer or gift of the 
policy to his wife, the homestead exemption would not protect 
this property from creditors. It does not appear what 
amount of personal property was owned by Walter T. Barron 
at the time of the gift to his wife, but it does appear that Mr. 
Barron’s personal property was valued by Mr. Wallace about 
June, 1896, and found to be $335. This did not include $34.89 
money on deposit in the Loan & Savings Bank in the name of 
Walter T. Barron. There was evidence to show that the cash 
surrender value of the policy on June 2, 1896, the date of the 
assignment to D. E. Finley for creditors, was only $94.15. 
From this evidence alone the only proper inference is that at 
the time of the transfer of the policy to Mrs. Barron, Mr. 
Barron did not own personal property exceeding his home- 
stead exemption; hence the transfer could not be in fraud of 
the rights of creditors. We may add that a policy of insur- 
ance, like any other chose in action, may be transferred by 
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parol, unless some unwaived provision in the policy forbids it. 
We find nothing in the policy forbidding such a transfer. The 
insurance company makes no question on that score, but by a 
consent order has paid the fund, $2,641.24, into the hands of 
the clerk of the court for the person entitled to the same. 
Our conclusion above disposes of the case, and it is unneces- 
sary to consider further. The administrator of Mary L. Bar- 
ron is entitled to the fund in court. The judgment of the Cir- 
cuit Court is, therefore, reversed, and the case remanded, with 
instructions to the court below to order the whole fund, $2,- 


641.24, paid to the plaintiff, as administrator of Mary L. 
Barron. 


SUPREME COURT OF PENNSYLVANIA. 


CUMMINS. 
v8. 


GERMAN AMERICAN INS. CO.* 


In response to request for more detailed proofs of loss the same were sent 
with explanations why they could not be made more full. 


Held, That the company by failing to object to their insufficiency before trial 
waived the right to set up such insufficiency. 


The policy insured barns and sheds and additions. 


Held, That evidence that the parties understood that certain sheep and hog 
pens were included, was admissible. 


W. H. Woops, for Appellant. 
A. O. Furst and J. D. Dorris, for Appellee. 


Brown, J. 

The German American Insurance Company of New York 
issued its policy of insurance to 8S. W. Cummins on January 6, 
1896, on his barn, and the sheds and additions attached there- 
to, situated in Jackson Township, Huntingdon County. The 
amount of the insurance was $1,400. On September 16, 1897, 
the barn, together with the sheep and hog pens, was totally 
destroyed by fire. Immediate notice of the loss was given to 
the company, and on October 16, 1897, the assured, upon de- 
mand by the former, furnished it a statement of the property 
@* Decision rendered, July 11,100... 2 ||| 
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destroyed and its value. This proof of loss was not satisfac- 
tory to the appellant, and on November 1, 1897, Cummins was 
notified to furnish it . 

“ Verified plans and specifications of the building in ac- 
cordance with the conditions of the contract, * * * 
and * * * a detailed account of lumber,” etc., “ used in 
the construction of this barn, and the prices paid therefor.” 
On November 12, 1897, the assured, in response to the de- 

mand so made upon him on the Ist of the month, sent an addi- 
tional proof of loss to the company, his letter inclosing the 
same being as follows:— 

“ Huntingdon, Pa., November 12, 1897. Mr. Geo. J. Mc- 
Caffrey, Adjuster the German American Ins. Co. of N. Y., 
21 So. Holliday St., Baltimore, Md.—Dear Sir: Your letter 
of Ist inst. to my attorneys, Furst & Dorris, was misdi- 
rected, and went to Philada., Pa., instead of to Huntingdon, 
Pa., so that it did not reach them until the 9th inst. The 
barn on my farm, which was totally destroyed by fire, as 
stated in the formal ‘ Proof of Loss’ already furnished your 
company, had been built a number of years when I pur- 
chased the farm, in the fall of 1892. I do not know when 
the barn was built, or by whom, and it is, therefore, impossi- 
ble for me to give you verified plans and specifications in 
detail, with prices. I inclose herewith a verified statement 
of the size, arrangement, and condition of the barn at the 
time of the fire, as nearly as I can do so from memory. I 
have no data to follow, and no means of obtaining any that 
I know of. I also inclose plans and specifications (verified) 
of the sheep and hog pens which were totally destroyed. 
Truly yours, 8S. W. Cummins.” 

The foregoing letter was received by the company on No- 
vember 16, 1897. When this case was here before (192 Pa. St., 
359, 43 Atl., 1016), we held that this additional proof of loss. 
had been furnished in time. In its demand for a more de- 
tailed statement or proof of loss, the company demanded a 
detailed account of lumber, etc., used in the construction of 
the barn, and the prices paid for the same. The barn had 
been constructed nearly 60 years before its destruction by the 
fire, in 1897, and the assured could not have furnished an ac- 
count of the lumber used in its construction more than half a 
century before, and the prices that had been paid for the ma- 
terials used. He did, however, after explaining the delay in 
receiving the notice for additional proof of loss, notify the 
company that the barn had been built for a number of years 
before he purchased it, in the fall of 1892, and that, as he did 
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not know when it was built or by whom, it was impossible for 
him to furnish verified plans and specifications in detail, with 
prices. He then proceeded to furnish a verified statement of 
the plans and specifications, as nearly as he could from 
memory, stating that he had no data to follow, and no means 
of obtaining any that he knew of. He also inclosed plans and 
specifications of the sheep and hog pens, which were totally 
destroyed. No objection to the sufficiency of this proof of loss 
was ever made by the company to the assured until its alleged 
insufficiency was set up on the trial as a defense. The learned 
trial judge, under the undisputed facts in the case, and with 
the proof of loss submitted to him, properly charged the jury: 
“Tf the plans and specifications so furnished were not, in the 
opinion of the officers of the company, a compliance with the 
conditions of the policy, it was its duty not to retain them, 
but to return them to Mr. Cummins, stating the objections 
they had to its sufficiency. Instead of doing that, the uncon- 
tradicted evidence in the case is that the company retained 
them, and made no objections to the assured on account of in- 
sufficiency. The company, by such conduct, has waived the 
right it may have had to require a stricter compliance with 
the terms of the policy on the part of the insured in that re- 
gard. It cannot wait, without making any objections or set- 
ting out any defect in the proofs of loss, until the time of the 
trial of the case in court. Therefore, we say to you, as far as 
that branch of the case is concerned, Mr. Cummins had a right 
to bring this suit.” 

When it is remembered that the building destroyed had 
been erected nearly 60 years before its destruction, it can be 
well understood why Cummins wrote that it was impossible 
for him to furnish verified plans and specifications, and to 
state what the materials used in the construction of the barn 
had cost. His letter to the company, inclosing the additional 
proof of loss, was frank, indicating good faith on his part, and 
he was fully justified, by the silence of the company, in believ- 
ing that it was satisfactory, and that nothing more would be 
required of him. When, for the first time, objection was 
made on the trial to the sufficiency of this second proof of loss, 
this complaining company was promptly and properly re- 
minded of the rule as laid down in Gould vs. Insurance Co. 
(134 Pa. St., 570), which it seems to have forgotten: “If the 
insured, in good faith, and within the stipulated time, does 
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what he plainly intends as a compliance with the require- 
ments of his policy, good faith equally requires that the com- 
pany shall promptly notify him of their objections so as to 
give him the opportunity to obviate them, and mere silence 
may so mislead him to his disadvantage, to suppose the com- 
pany satisfied, as to be of itself sufficient evidence of waiver 
by estoppel.” 

As to the sheep and hog pens, we need only repeat what we 
said about them before (192 Pa. St., 359): “The court left it 
to the jury. to determine whether the sheep and hog pens were 
part of the barn building. * * * A careful examination 
of the evidence convinces us this was a question of fact for the 
jury, and the court could not have properly done other than 
submit it to them.” The testimony of the plaintiff and Oaks, 
as to what was said about these pens at the time the policy 
was written, was properly received by the court. The insur- 
ance was on the “barn, including sheds and additions at- 
tached,” and it is so written in the policy. The plaintiff did 
not undertake to show, by his own testimony or by that of 
Oaks, that he was to be paid for property that had not been 
included in the policy. Their testimony was not that any- 
thing had been omitted from the contract by fraud, accident, 
or mistake. They simply proved that both the insured and the 
insurer, at the time the insurance was effected, understood 
that the pens were embraced in “sheds and additions at- 
tached.” 

The record in this case is entirely free from error. It was 
carefully and properly tried by the learned trial judge in the 
court below, and the jury, having been intelligently instructed, 
found against this appellant, which has come before us with 
no just cause of complaint. The assignments of error are all 
overruled, and the judgment affirmed. 
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SUPREME COURT OF NEW HAMPSHIRE. 


JAUVRIN 
v8. 


ROCKINGHAM FARMERS’ MUT. FIRE INS. CO.* 


A standard policy provided that it should be void if the situation or circum- 
stances affecting the risk should be so altered as to increase the risk, 
with the knowledge or consent of insured, without the consent of the 
company. 

Held, That it was a question for the jury whether the erection of an adjacent 
grocery store which fired the building avoided the policy. The provision 
does not require that every incidental change should avoid it. 


At the date of the policy the only exposures to the insured 
dwelling house were other farm risks or dwellings. Subse- 
quent to the date of the policy, a third party erected on his 
land a building between the plaintiff’s dwelling house and the 
nearest exposure mentioned in the application, which building 
so erected was occupied as a grocery store and public hall, and 
was a more hazardous risk than the property insured by the 
defendant. The plaintiff knew of the erection of this new 
building, and its continuance there, but the defendant did not. 
The new building caught fire, and was destroyed, and fire was 
communicated thereby to the plaintiff’s dwelling house, which 
was destroyed. 


Page & Bartuztt, for Plaintiff. 
Henry A. Saute, for Defendant. 
Wattace, J. 
The policy, which was in the standard form prescribed by 
the Legislature, provided that it should be void if, without the 
consent of the company, 

“The situation or circumstances affecting the risk shall 
by or with the knowledge, advice, agency, or consent of the 
insured be so altered as to cause an increase of such risk.” 
The breach of the condition complained of is an increase of 

risk caused by the erection of a building by a third person on 
his land adjoining the insured premises, with the knowledge 
of the assured, but without her consent. This condition does 
“* Decision rendered, March 16,190. #2 | 
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not relate to the situation existing at the time of the execu- 
tion of the contract of insurance, but to the situation and cir- 
cumstances affecting the risk arising during the term of the 
policy. The effect of the provision, when there is a substan- 
tial increase of the risk known to the assured, is to invalidate 
the policy unless the company assent to the changed condi- 
tions. Although this construction avoids the policy by rea- 
son of the acts of persons other than the assured, and in re- 
spect to property other than that insured, yet, where the 
stipulations of the contract plainly so provide, it has been 
upheld in this and other jurisdictions: Shepherd vs. Insur- 
ance Co., 38 N. H., 232, 239; Davis vs. Insurance Co., 67 N. H., 
335; Lyman vs. Insurance Co., 14 Allen, 329; First Cong. 
Church vs. North British & Mercantile Ins. Co., 158 Mass., 475; 
Daniels vs. Insurance Co., 48 Conn., 105; Williams vs. Insur- 
ance Co., 57 N. Y., 274; Cole vs. Insurance Co., 99 N. Y., 36; 
Insurance Co. vs. Gruver, 100 Pa. St., 266; Rife vs. Insurance 
Co., 115 Pa. St., 580; Straker vs. Insurance Co., 101 Wis., 413; 
Insurance Co. Vs. Steiger, 109 Ill., 254. This clause in the 
policy should, however, receive a reasonable construction. 
From the nature of things, there must necessarily be more or 
less changes in the situation and circumstances affecting fire 
insurance risks, which, while they may be said to theoreti- 
cilly increase the risk, yet do not materially increase it. It 
must, therefore, have been intended that this contract should 
be subject to and unaffected by these slight changes, unless 
we are to understand that this clause was expressly designed 
to avoid the contract, and make it fail to accomplish the ob- 
ject sought in all such contracts,—the protection of the prop- 
erty described in the policy. While, therefore, a fair con- 
struction of this clause requires that a material increase in 
the risk, known to the assured, should avoid the policy to pro- 
tect the insurer from being liable under circumstances en- 
tirely different from and much more hazardous than those ex- 
isting at the time of the execution of the policy, yet it does not 
require that every trivial change more or less incident to any 
piece of property and its surroundings, which does not sub- 
stantially increase the risk, should avoid the policy, and de- 
prive the assured of its protection. Whether there is such an 
increase in the risk is a question of fact for a jury: Shepherd 
vs. Insurance Co., supra; Davis vs. Insurance Co., supra. As 
the facts disclosed by the “case” do not show whether the 
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risk was materially increased or not, the plaintiff is entitled 
to have that question determined by a jury. 
Case discharged. All concurred. 


SUPREME COURT OF MISSISSIPPI. 


JACKSON BANK 
v8. 


WILLIAMS.* 


The pledge of a wife’s policy by the husband without the consent of the wife, 
under the Mississippi code of 1892, which vests the interest in the wife. 


CatHoon & Green, for Appellant. 
Wiutamson, Wetts & Croom, for Appellee. 
TERRAL, J. 

The policy of life insurance issued by the Equitable Life As- 
sociation of the United States upon the life of Charles D. 
Williams, payable to his wife, Lula B. Williams, became, upon 
its delivery to the insured, a vested interest in the wife, and 
such interest was thereafter irrevocable by the assured, ex- 
cept with the consent of the beneficiary. The express terms 
of the contract, as written in the policy, make the proceeds of 
it payable to the wife, and this gives her, in law, the absolute 
title to the policy, and she alone could sue upon it in a court of 
law, and there could be no remedy upon it in equity for any 
supposed interest of the insured or of his assignee, for no such 
interest could be acquired, except with the consent of the 
beneficiary. If, by the common law, no vested interest in 
contracts like the present passed to the beneficiary until the 
policy came to his possession, still section 1964, Code 1892 (sec- 
tion 1261, Code 1880), providing that the proceeds of a life 
insurance policy shall inure to the party therein named as 
beneficiary, would, in contracts like this, vest absolute and in- 
defeasible interest in the wife from the time of the issuance of 
the policy. Bliss, on Life Insurance, says:— 

“Tf the policy, when issued, expressly designates a person 


as entitled to receive the insurance money, such designation 
is conclusive, unless some question arises as to the rights of 


* Decision rendered, Dec. 18, 1899. 
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creditors of the person who paid the premiums and pro- 
cured the insurance. The receipt of the designated person 
will discharge the company, and he will be entitled to main- 
tain an action. It is the general rule that a policy and the 
money to become due under it belong, the moment it is is- 
sued, to the person or persons named as beneficiary or bene- 
ficiaries, and there is no power in the person procuring the 
issuance by any act of his, by deed or will, to transfer to any 
other person the interest of the person named. The person 
designated in the policy is the person to receipt for and sue 

for the money:” Bliss, Ins. (1st Ed.), §§ 316, 317. 

And in section 339 the author further says:— 

“Where the policy designates a person to whom the in- 
surance money is to be paid, the person who procures the 
insurance, and who continues to pay the premiums, has no 
authority by will or deed to change the designation or title 
to the money. He is under no obligation to continue to pay 
the premiums, unless he has consented so to do; but, if he 
does so, the person originally designated in the policy will 
derive the benefit. The change of designation can only be 
made by the person originally designated, and, therefore, 
all of such persons must concur.” 

The same principles are maintained in other authorities: 
Cooke, Ins., § 74, note; 2 Joyce, Ins., § 730; Bank vs. Hume, 
128 U.S., 206; Harley vs. Heist, 86 Ind., 196; Hooker vs. Sugg, 
102 N. C., 115; Griffiths vs. Insurance Co., 101 Cal., 627; In re 
Dobbel’s Estate, 104 Cal., 432; Garner vs. Insurance Co., 110 
N. Y., 266. Other cases cited by the learned counsel of appel- 
lant contravene the principles herein announced, but we think 
the authorities followed by us contain the better and sounder 
view of the subject. 

The judgment of the Circuit Court is affirmed. 
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COURT OF APPEALS OF KENTUCKY. 


PRUDENTIAL LIFE INS. CO. OF AMERICA 


v8. 


HIGBEE’S ADM’R.* 


In an action on a policy of life insurance which provided that the policy 
should be void if the insured should die in consequence of his own 
criminal action, the evidence showed that D., who boarded at the house 
of insured, was sitting in a room with the wife of insured, when insured 
entered and asked what they were talking about him for; that D. arose 
from his chair and took a step forward, when insured said, ‘‘ Don’t raise 
up at me, or I will smash your snoot,” to which D. replied, ‘‘ Smash 
ahead,” whereupon they went together; both being cut in the fight, and 
insured fatally so. Held, that a peremptory instruction for plaintiff was 
proper. 


Carutu, Cuarrerson & Buirz, for Appellant. 
Bennett H. Youna, for Appellee. 
Waite, J. 

In this action, on a policy of insurance on the life of Wal- 
lace Higbee, appellant pleaded as defense a provision of the 
policy; viz.: ‘The policy shall be void * * * if the in- 
sured dies in consequence of his or her own criminal action,” 
—and further pleaded that the death of Higbee was in conse- 
quence of his own criminal action; that Higbee assaulted one 
Downs, and, in the fight that followed, Higbee was killed by 
Downs; that, in the assault by Higbee, he did not act in his 
apparent self-defense. This was denied by reply. Upon trial, 
the defense introduced Downs as a witness, who testified as 
to the difficulty. By the testimony of Downs, it is shown that 
the difficulty occurred in Higbee’s house, where Downs 
boarded. There had been no previous difficulty or trouble. 
Higbee came into the room where Downs and Mrs. Higbee 
were sitting, and asked what they were talking about him 
(Higbee) for. Downs rose up out of his chair and took a step 
forward, when Highee said, “ Don’t raise up at me, or I will 
smash your snoot.” Downs said, “Smash ahead,” and they 
went together. Downs was cut, and Higbee was fatally cut. 
The son of Higbee also testified, and made a similar state- 
ment. On this evidence (being all that was heard), both sides 
asked the court for a peremptory instruction. The court gave 
~® Decision rendered, June 20, 1900, From Southwestern Reporer. SCS 
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the instruction for appellee, and after judgment appellant 
prosecutes this appeal. 

We are of opinion that there was not sufficient proof that 
the death of Higbee was in consequence of his own criminal 
act to authorize the submission of the case to the jury. The 
peremptory instruction was, therefore, properly given to find 
for plaintiff (appellee). Judgment affirmed, with damages. 


————_ 0 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


HALSEY ET “) 


v8. 
ADAMS ET AL.* \ 


The agent was directed to persuade the insured to consent to reduce his pol- 
icy, and, failing to succeed, to notify the company, which could cancel 
the risk. 


Held, That where the agent failed to do so, and the property burned, he was 
liable for the difference between the amount actually paid for the loss 
and the amount which would have been paid under the reduced policy. 


Crarence L. Cores, for Plaintiffs in Error. 
SuerrerD Depvust, for Defendants in Error. 
Per Curtam. 

Upon the first trial of the issue joined in this cause, a ver- 
dict was directed for defendants. The judgment entered 
therein was reversed in this court for reasons given in the 
opinion of Judge Nixon in Halsey vs. Adams. The record 
having been remitted, and a venire de novo having issued, 
upon the second trial a verdict was directed for plaintiffs. 
The judgment upon this verdict is now before us for review. 
We deem it sufficient to say that upon the last trial the trial 
judge correctly applied the law declared by this court in the 
opinion referred to. Upon the uncontradicted evidence then 
given, the direction of a verdict for plaintiffs was justified, for 
it thereby appeared that defendants were the plaintiffs’ agents 
to issue policies of insurance against loss by fire, and, as such 
agents, had issued a certain policy for an amount greater than 
plaintiffs deemed proper; that defendants were thereupon in- 
structed to reduce the policy to a specified sum; that such 
instruction, according to the trade meaning of the word “ re- 
duce,” required defendants to endeavor to induce the policy- 


* Decision rendered, June 20, 1900. 
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holder to consent to the required reduction, and if no such 
endeavor was made, or, if made, was ineffectual, to report the 
failure to the plaintiffs, who, by the terms of the policy, had 
power to cancel the policy and discharge their liability there- 
on; that defendants did not obey the instructions, or report 
their omission to do so; and that plaintiffs were thereby left 
liable to, and, upon a loss occurring, were required to, pay the 
amount of the policy. Upon this undisputed evidence, there 
was no question for the jury, and no error is pointed out by 
any of the assignments of error. 
The judgment must be affirmed. 


SUPREME COURT OF OHIO. 


OVERHISER’S ADM’X 
v8. 
OVERHISER Et at.* 


When a married woman is named as a beneficiary in a policy of insurance on 
the life of her husband, she is entitled to the proceeds of the policy, not- 
withstanding a divorce obtained by her before his death. 


J. C. Rostson, Jr., for Plaintiff in Error. 
Jounson & Levy, for Defendants in Error. 


Per Corram. 

Lena Overhiser was named in the policy as the beneficiary. 
and the words “ wife of George P. Overhiser ” were descriptive 
only. The policy defines in express terms the only condition 
upon which it should be payable to the administrator of 
George P. Overhiser; viz.: That Lena should not be living at 
the time of his death. It contains no terms indicating that 
her right to the fruits of the policy is conditioned upon her re- 
maining his wife. The policy was executed to him, and the 
presumption is that it was upon his application. But, if the 
insurance was effected by her, she had at the time an insur- 
able interest in his life, and the contract would not become 
void by the termination of the marital relation before his 
death. The conclusion of the courts below is in accordance 
with settled principles: Insurance Co. vs. Schaefer, 94 U. S8., 
457; Bank vs. Hume, 128 U.S., 195. Judgment affirmed. 

*Decision rendered, May 22,1900. Syllabus by the Court. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where for special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, and are 
not intended as digests, nor for citation. ; 


Rersurance.—Watver oF Premium. 
In the case of Bingler vs. Mutual Benefit Life Ins. Co., de- 
cided by the Court of Appeais of Kansas, June 15, 1900, the 
following syllabus was furnished by the court :— 


A forfeiture of the two contracts of insurance sued on 
could have been claimed by reason of a failure to pay pre- 
miums. Instead of claiming a forfeiture, the company’s 
general agent wrote the assured twice, within 15 days after 
he had defaulted, calling his attention thereto, and request- 
ing payment, which was promptly made. This was suffi- 
cient evidence in support of a replication of waiver to take 
the case to the jury. 

After assured had complied with the request for pay- 
ment, the general agent sent health certificates to the as- 
sured, and advised him that payment would be recognized 
as such when he signed and returned them, but retained the 
money, and deposited it with other moneys of the company. 
The failure of the assured to comply with this request (there 
being no provision therefor in the contract) did not relieve 
the company from the consequences of its waiver, if it did 
waive the forfeiture, or justify the court in withdrawing the 
issue thereon from the jury. 

The assured was, at the time he received the request for 
payment and complied therewith, prostrated with a sick- 
ness from which he subsequently died. It was not neces- 
sary that plaintiff prove notice of this fact to the company, 
to sustain her reply of a waiver of the forfeiture. 


INCUMBRANCE. 
The Court of Appeals of Kansas, in the case of Phenix Ins. 
Co. of Brooklyn vs. Smith, decided June 19, 1900, furnished 
the following syllabus :— 


A policy of insurance provided that, “* * * upon the 
commencement of foreclosure proceedings against, * * * 
or the existence of a mechanic’s or judgment lien against, 
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* * * without written notice to and the consent of the 


company indorsed hereon, this policy shall in each and every 
instance be void.” The policy also contained a provision to 
the etfect that “ should the property be sold or incumbered, 
or otherwise disposed of, written notice should be given to 
the company of such sale. incumbrance, or disposal, and its 
assent thereto indorsed thereon; otherwise, the insurance 
on such property should immediately terminate.” Held, 
That the policy was not forfeited by the recovery of a judg- 
ment in invitum against the insured during the life of the 
policy, and prior to the destruction of the property insured, 
and that the provision against incumbrances is construed 
to mean voluntary incumbrances only. 


NonpPayMENT OF PREmIvM. 


In the case of New York Life Ins. Co. vs. Scott, decided by 
the Court of Civil Appeals of Texas, May 12, 1900, the policy 
lapsed through nonpayment of premium after legal notice had 
been sent, but a premium due a few months later was sent and 
retained by the agent, who notified him that the policy had 
lapsed, and the payment of the prior premium, together with 
a health certificate, was necessary to reinstatement. A few 
weeks later the first premium was sent while insured was 
sick, and two weeks before his death, but no certificate, and 
he was notified that it could not be reported to the company 
until the certificate was received. It was held that there was 
no waiver of the forfeiture. 


Breacu oF Conrract. 


In the case of American Union Life Ins. Co. vs. Wood, de- 
cided by the Court of Civil Appeals of Texas, June 20, 1900, 
the agent contracted with insured for insurance, together 
with his appointment on a Board of Reference of the com- 
pany; otherwise, the contract of insurance should be void. 
The insured was appointed by the agent, but the act was re- 
pudiated by the company as unauthorized. It was held that 
the insured was entitled to rescind his contract, and where 
the company had sold the note given for premium, it was lia- 
ble to the insured for the amount of the note. 


AssEssMENT.—InsuRANCE IN Mutuat Company. 

In the case of Annan vs. Hill Union Brewery Co., decided by 
the Court of Chancery of New Jersey May 10, 1900, it was held 
that where the by-laws of a mutual company indorsed on the 
policy require a statement of losses to be sent with each 
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assessment, a receiver, in order to collect an assessment di- 
rected to be levied by the court, must send such statement. 
The by-laws indorsed on the policy, and to which it was sub- 
ject, provided that they might be changed at any time. It 
was held that the rights of the policyholder were governed by 
the by-laws, as they were indorsed, not as subsequently 
changed. The supervision of a foreign brewing company was 
in the hands of a resident manager, who authorized a sub- 
agent to insure its property, except live stock. He insured 
live stock in a mutual company, and rendered statements to 
the manager, from time to time, of premiums and losses which, 
however, did not show the character of the company, which 
was not known to the manager. It was held that the agent 
of a corporation with authority to insure is not authorized to 
insure in a mutual which would render the principal liable for 
losses to others, and the facts did not show ratification of the 
agent’s acts by the manager. 





Stowell vs. Greenwich Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


STOWELL 
vs. 


GREENWICH INS. CO. or City or NEw Yor«k.* 


The plaintiff was appointed general agent under a written contract which 
was apparently complete, which provided that he should solicit subagents 
to be approved, commissioned, and discontinued at will by the company, 
and that the contract might be terminated at will by either party on no- 
tice, without liability by the company, except for earned commissions. 

Held, That evidence of contemporaneous parol agreement, that in case of such 
termination the plaintiff should have the agency plant and renewals, and 
that the company would discontinue its agents, is inadmissible to vary 
the written contract. 


Statement of facts by Parker, C. J. 

In the closing days of the year 1887 the plaintiff and Mason 
A. Stone, then the secretary, but now the president, of the de- 
fendant, entered into negotiations looking to the appointment 
of the plaintiff as general agent for the defendant, to effect 
insurance in the States of New York and Pennsylvania, or 
parts thereof, and as a result an agreement was reached which 
was reduced to writing and duly executed on the last day of 
the year 1887. The agreement reads as follows:— 


“Article 1. This agreement made the thirty-first day of 
December, A. D. 1887, between the Greenwich Insurance 
Company of the City of New York of the first part, and Cal- 
vin L. Stowell, of Rochester, N. Y., of the second part, wit- 
nesseth: Article 2. The said the Greenwich Insurance 
Company of the City of New York hereby appoints the 
above-named Calvin L. Stowell as general agent for the said 
company to effect insurance, and with the authority to ap- 
point subagents, subject to approval of, and to be commis- 
sioned by, the said the Greenwich Insurance Company, in 
and for the States of New York and Pennsylvania, or parts 
thereof, and such other territory as may at any time be 
designated by said company, upon the following terms and 
conditions; to wit: Article 3. The said Calvin L. Stowell 
hereby agrees to travel and appoint said subagents in per- 
son, or by an experienced representative, and use due dili- 
gence in enforcing the said the Greenwich Insurance Com- 
pany’s instructions in the territory above named. Article 
4. The said Calvin L. Stowell hereby further agrees to pay 

* Decision rendered, June 5, 1900, 
Vou, XXIX.—55. 
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any and all expenses incurred in the appointment of said 
agents, and also for the inspection of all risks and all spe- 
cial work required in the prosecution of said business, also 
for the services of special agents and clerks and office rent 
required at the general agency of the said the Greenwich 
Insurance Company, out of his own funds, and no part of 
which expenses is to be chargeable to the said the Green- 
wich Insurance Company. Article 5. The said the Green- 
wich Insurance Company hereby further agrees to furnish 
all necessary agency supplies, books of record, and blanks 
which shall be required for proper use in said business, and 
to pay the expenses incurred in the adjustment of all losses, 
and such commissions to the subagents as may be deemed 
necessary by the said the Greenwich Insurance Company, as 
well as such other charges as may be allowed by the Green- 
wich Insurance Company in said subagents’ monthly ac- 
counts, and all taxes and lawful charges made by the differ- 
ent States in which the said the Greenwich Insurance 
Company may transact business. Article 6. The said Cal- 
vin L. Stowell hereby further agrees to render to the said 
the Greenwich Insurance Company a just and true weekly 
and monthly account, in such form as they may prescribe, of 
premiums on all policies or renewals thereof issued both by 
himself and subagents aforesaid, said monthly accounts to 
be forwarded to the said the Greenwich Insurance Company 
before the twenty-fifth of each succeeding month. Article 
7. And the said Calvin L. Stowell also agrees promptly to 
comply with any and all instructions and directions as may 
be given him by the said the Greenwich Insurance Company 
from time to time, as they in their discretion may deem 
proper. Article 8. And the said the Greenwich Insurance 
Company, in consideration of the premises, hereby agrees to 
pay unto the said Calvin L. Stowell ten (10) per cent com- 
mission on the net gross premiums received by him as such 
general agent aforesaid; that is to say, on the gross premi- 
ums, less return premiums and reinsurance, if any. Article 
9. And it is expressly understood and agreed at the time of 
rendering the monthly statements aforesaid, upon which 
monthly statements settlements between the parties to this 
contract shall be made at the time, the said Calvin L. 
Stowell shall remit and pay over to the said the Greenwich 
Insurance Company all moneys remaining in his hands. <Ar- 
ticle 10. And it is hereby further understood and agreed by 
and between the parties hereto that this contract may be 
terminated at any time by either party giving ninety (90) 
days’ notice thereof in writing, and without any liability on 
the part of the said the Greenwich Insurance Company be- 
yond the commission aforesaid actually earned at the clos- 
ing of said agency. But any or all of said subagencies may 
be discontinued by the said the Greenwich Insurance Com- 
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pany at any time, and the said Calvin L. Stowell hereby 
agrees to become, and does become, personally responsible 
to the said the Greenwich Insurance Company for any pre- 
miums due from any person appointed or employed by him in 
the interest of the said the Greenwich Insurance Company. 
In witness whereof the said the Greenwich Insurance Com- 
pany of the City of New York has hereunto affixed its cor- 
porate seal, and the said Calvin L. Stowell has hereunto 
affixed his hand and seal. [Signed] The Greenwich Insur- 
ance Company, by M. A. Stone, Secy. [Seal.] [Signed] 
Calvin L. Stowell. [Seal.]” 


Seven years and four months passed away, during which 
both parties continued to act under the foregoing agreement; 
but the defendant finally determined, for some reason, to 
terminate the relations existing between them, and, in accord- 
ance with the tenth article of the agreement, it, on or about 
the Ist day of May, 1895, gave the plaintiff 90 days’ notice in 
writing of its intention to terminate the agency, and subse- 
quently, and on the Ist day of August, it was terminated, and 
the parties thereafter took the necessary steps to settle ac- 
counts, and a final settlement was reached May 7, 1896. 
Twenty days later, and nearly ten months after the contract 
was actually terminated, the plaintiff first brought to the at- 
tention of the defendant his claim for damages, upon which a 
recovery has been had in this action. The claim is that in the 
course of the negotiations a parol agreement was made by 
which the defendant agreed that, in case the relations estab- 
lished by the written contract should be terminated, the busi- 
ness which should in the meantime have been created by the 
plaintiff, and at his expense, should belong to him, and that 
such agreement was in fact violated by the defendant. The 
defendant’s counsel objected to the questions asked for the 
purpose of eliciting this alleged collateral and suppletory 
agreement, on the ground that all of the prior oral negotia- 
tions were necessarily merged in the writing to which the 
parties reduced the terms of their agreement, and that evi- 
dence of prior conversations had must necessarily be for the 
purpose of contradicting the agreement. All of these objec- 
tions were overruled, and the plaintiff was permitted to 
testify, in effect, that a company that he had for some consid- 
erable time served as general agent reinsured its risks, and 
went out of business without giving him notice of its inten- 
tion to do so, leaving him representing but one company, and, 
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being desirous of having another company to take the place 
of the one he had lost, he applied to Dr. Foote, who, shortly 
before the 27th day of December, 1887, called upon Col. Stone, 
then secretary of the defendant, and informed him of the way 
in which Stowell had been treated by the Clinton Insurance 
Company, and further said to him that Mr. Stowell wanted a 
company that, if it terminated the relations without fault on 
Stowell’s part, would not interfere with his agents or busi- 
ness; to which Mr. Stone replied: “If we make an arrange- 
ment, and the business proves profitable and satisfactory, we 
shall not want to make any change; and if not, if it is not 
profitable, we shall not want the business, nor the manager, 
either.” 

Upon the suggestion of Dr. Foote, Mr. Stowell visited New 
York, and on the 27th day of December they had an interview 
with Col. Stone, at the offices of the defendant, where Mr. Sto- 
well claims he informed Col. Stone that he would not be willing 
to make a contract with any company unless it was in consid- 
eration of an agreement that, if the contract should be termi- 
nated, the agency plant—that is, the agents and the renewals 
of the business—should be left with him; that Col. Stone told 
him that if the arrangement was made it would be permanent 
as long as it was profitable, and, if it was not profitable, he 
would not want the agents, or the renewals of the business, or 
the agency management; that the Greenwich Insurance Com- 
pany would never take a course of that kind. The plaintiff 
then went away to give the officers of the defendant an op- 
portunity to determine what to do touching his application 
for a general agency. He returned in the afternoon of the 
same day, when Col. Stone told the plaintiff that they had 
decided to give him the general agency, to which Mr. Stowell 
replied, “All right.” 

The form of the contract seems to have been the next sub- 
ject considered, and Dr. Foote had in his possession the con- 
tract between the Jersey City Insurance Company and this 
plaintiff, and it was produced and handed to Col. Stone, the 
plaintiff saying, according to his testimony: ‘“ ‘That is satis- 
factory to me, if it is to you.’ He said it was satisfactory to 
him. And thereupon the Jersey City contract was left with 
Mr. Stone to be copied, with the necessary changes of names 
of parties and dates, and to be signed when prepared.” <A 
third and final interview took place on the morning of Decem- 
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ber 28th, but nothing seems to have been said, according to 
the plaintiff, having any bearing upon his present contention. 

It appears from the further testimony of the witness that 
while this form of contract was proposed by him, with the 
statement on his part that such a contract would be satisfae- 
tory to him, and it was accepted by the defendant without 
modification, he nevertheless said to Col. Stone: ‘I wouldn’t 
sign a contract with any company of that kind, except on con- 
dition that if it was terminated by the company that the 
agencies and the renewals of the business should be left with 
me, and not interfered with.” The witness was further inter- 
rogated by his counsel, with the following result: “Q. That, 
of course, was true that you wouldn’t sign any contract except 
with that condition? A. Yes, sir. Q. Nevertheless you did 
sign one without that condition, did you not? A. With whom? 
Q. With the Greenwich? A. No, sir; that was the condition 
on which I signed that contract. Q. That was not init? <A. 
No, sir. Q. It was outside of it? A. As I take it, the two 
are different.” Col. Stone, the defendant’s president, em- 
phatically denied all of the testimony touching the alleged 
collateral and suppletory agreement; but that fact has no 
direct bearing upon the legal questions presented on this ap- 
peal, which brings up for review a judgment entered on the 
verdict of the jury, which was founded on their belief that the 
plaintiff ‘had two contracts with the defendant, one of which 
was reduced to writing, while the other was allowed to rest 
in parol. 


Joun Norman, for Appellant. 
Wim F. Coaswett, for Respondent. 


Parker, C. J. (after stating the facts). 

The general rule is that when an agreement is reduced to 
writing it, as between the parties, merges and overcomes all 
prior or contemporaneous negotiations and declarations upon 
the subject, and that oral evidence is not admissible to vary, 
explain, or contradict its terms, for the writing is conclusively 
presumed to contain the whole engagement of the parties. 
There are certain exceptions to the rule, which have grown 
out of efforts of the courts to prevent fraud and injustice in 
particular cases, and which are sometimes so loosely applied, 
as this court said in Thomas vs. Scutt (127 N. Y., 133, 27. N. E., 
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961), as to threaten the integrity of the rule itself,—an out- 
come which the courts should be very careful to guard against; 
for all those who are charged with the administration of the 
law have almost daily forced upon them the importance of re- 
ducing agreements to writing, and thereafter protecting them 
from oral assault, owing to the imperfection of human 
memory, and the tendency on the part of some to color their 
testimony in the direction of their interests. The exceptions 
to the general rule, as this court said in Thomas vs. Scutt, 
supra, may be grouped into two classes,—one where parol evi- 
dence is received to show that that which purports to be ¢ 
written contract is, in fact, no contract at all; and, second, 
where the written instrument is recognized as valid so far as 
it goes, but is treated as incomplete, such as receipts and writ- 
ings that, upon their face, show that only portions of the 
agreement are embodied in the instrument. “Two things, 
however, are essential,” said the court in Thomas vs. Scutt, 
supra, “to bring a case within this [second] class: (1) The 
writing must not appear upon inspection to be a completed 
contract, embracing all the particulars necessary to make a 
perfect agreement, and designed to express the whole arrange- 
ment between the parties; for in such a case it is conclusively 
presumed to embrace the entire contract. (2) The parol evi- 
dence must be consistent with, and not contradictory of, the 
written instrument.” And again, in the course of the same 
opinion, it was said: ‘“ You can no more add to or contradict 
its legal effect by parol stipulations preceding or accompany- 
ing its execution than you can alter it through the same 
means in any other respect.” Collateral agreements are not 
regarded as entitled to classification with the exceptions to 
the general rule, for the reason that they are separate, inde- 
pendent, and completed contracts. They may be proved by 
parol, because they rest in parol. But the caution suggested 
by the Supreme Court of the United States in Seitz vs. Ma- 
chine Co. (141 U. §8., 510), should not be lost sight of. That 
court, after recognizing the fact that there may be existing 
and separate oral agreements as to matters on which a writ- 
ten contract is silent, provided they be not inconsistent with 
the terms of the writing, said: ‘“ Such an agreement must not 
only be collateral, but must relate to a subject distinct from 
that to which the written contract applies; that is, it must not 
be so closely connected with the principal transaction as to 
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form part and parcel of it. And when the writing itself, upon 
its face, is couched in such terms as import a completed legal 
obligation, without any uncertainty as to the object or extent 
of the engagement, it is conclusively presumed that the whole 
engagement of the parties, and the extent and manner of their 
undertaking, is reduced to writing.” 

The plaintiff’s contention is that his judgment of $5,000 
properly rests upon the breach of an oral agreement, which his 
counsel asserts is collateral and suppletory to the written 
agreement, which, upon its face, bears every evidence that the 
parties intended it as the repository of all their negotiations 
and agreements as to the agency. The written agreement 
contained 10 articles, the first of which contains the names of 
both parties and the date; the second, the appointment by 
the defendant of the plaintiff as its general agent to effect in- 
surance within prescribed territory, and conferring on him the 
authority to appoint subagents, “ subject to approval of, and 
to be commissioned by, the” defendant; articles third and 
fourth contain the engagement of this plaintiff to appoint sub- 
agents, pay the expenses incident thereto, and to diligently 
enforce the defendant’s instructions; by article 5 the defend- 
ant agreed to furnish all necessary agency supplies, and to pay 
expenses incurred in adjusting losses, together with such 
charges by the subagents as the defendant should allow; ar- 
ticles 6 and 7 provide that the plaintiff should render a just 
and true weekly and monthly account of premiums on all poli- 
cies or renewals thereof, and that he should comply with any 
and all instructions given to him by the defendant; article 8 
contains the defendant’s promise to pay the plaintiff a 10 per 
cent commission on net gross premiums; while by article 9 
the plaintiff agreed to remit and pay over monthly all moneys 
remaining in his hands. As neither of the parties desired to 
have the contract binding for a fixed time, both agreed that 
either party should be at liberty to terminate it; and by the 
tenth article was provided the method by which such termina- 
tion should be accomplished, and, in order to avoid any mis- 
understanding whatever, it was expressly provided that there 
should be no liability on the part of the defendant, should the 
contract be terminated. As this article has an important 
bearing in determining whether the plaintiff’s alleged oral 
agreement was independent and collateral, so much of it as 
bears upon the subject that I have referred to is herewith 
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quoted: “It is hereby further understood and agreed by and 
between the parties hereto that this contract may be termi- 
nated at any time by either party giving ninety (90) days’ notice 
thereof in writing, and without any liability on the part of 
said the Greenwich Insurance Company beyond the commis- 
sions aforesaid actually earned at the closing of said agency. 
But any or all of said subagents may be discontinued by the 
said the Greenwich Insurance Company at any time.” Not- 
withstanding the provision in the written agreement that the 
termination of the contract by either party in the manner pro- 
vided in article 10 should be “ without any liability on the 
part of said the Greenwich Insurance Company beyond the 
commissions aforesaid actually earned at the close of said 
agency,” the plaintiff has been permitted to recover a judg- 
ment of $5,000 as compensation for the damages sustained by 
the plaintiff upon its termination, upon the theory that there 
was “another parol, independent agreement, which atfected 
the rights of the parties only when that written agreement 
had ceased to exist.” 

We come, now, to an examination of the testimony touching 
the negotiations preceding the execution of the contract, 
Which one of the parties insists became merged in the writing, 
while the other claims that a portion of those negotiations 
constituted an independent, collateral agreement, the effect 
of which was to render the defendant liable in damages upon 
its termination of the contract, notwithstanding such contract 
provided that there should be no liability except for commis- 
sions actually earned, The plaintiff, as the general agent for 
two insurance companies, had established agencies in a por- 
tion of the territory of the States of New York and Pennsyl- 
Vania, receiving for all policies and renewals issued by them a 
certain percentage of the premiums paid, and, his agency being 
terminated by one of the companies, he sought to obtain the 
agency of another company, and did in fact become the general 
agent of two other companies. In his behalf he interested Dr. 
Foote, who interviewed Col. Stone, then the secretary of this 
defendant, with such favorable results that Dr. Foote at once 
advised the plaintiff to come to New York, and some time in 
the forenoon of the 27th of December they called upon Col. 
Stone, at the place of business of the defendant, where, after 
an interview in which the plaintitf complained of the treat- 
nent that he had received from the Clinton Insurance Com- 
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pany, he asserted, according to his present recollection, that 
he would not enter into a contract with another company un- 
less, in the event of the termination of the contract, the busi- 
ness brought into existence by him during his agency and the 
agencies reporting to him should not be taken away, after 
which he withdrew in order to give the officers of the defend- 
ant an opportunity to determine whether his request to be- 
come their general agent would be accepted. After lunch on 
the same day the plaintiff, accompanied by Dr. Foote, went 
again to the defendant’s offices, when they were at once in- 
formed by Col. Stone that the defendant had decided to give 
to Mr. Stowell the general agency for the territory solicited by 
him, to which Mr. Stowell replied, “All right.” The form of 
the contract was next considered, and for that emergency the 
plaintiff was well provided; for his friend, Dr. Foote, had in 
his possession the contract between the plaintiff and the Jer- 
sey City Insurance Company, and the plaintiff had the contract 
between the Clinton Insurance Company and himself. Dr. 
Foote produced the contract between the Jersey City Insur- 
ance Company and the plaintiff, and handed it Col. Stone, at 
the same time saying, according to his testimony, * That is sat- 
isfactory to me if it is to you;” to which Col. Stone replied 
that it was satisfactory to him. Later the plaintiff testified: 
“T told Col. Stone at the first interview that I would sign a 
contract of that kind on condition that if it was terminated 
the agency and renewals should be left to me, and he said it 
was satisfactory to him, and I said it was satisfactory to my- 
self.” The plaintiff's contract with the Jersey City Insurance 
Company was left with Col. Stone, with the understanding 
that the new coutract was to be like it, with the exception of 
the change in names, parties, and dates, and that understand- 
ing was completely carried out. While the contract bears the 
date of December 31st, it was not, in fact, executed until Janu- 
ary 11th, at which time, the plaintiff testified, nothing was 
said about the termination of the contract. There was other 
evidence corroborating plaintiff in so far as he testified to the 
‘effect that he insisted in two conversations that the agents 
and the renewals of the business should be left with him upon 
the termination of the contract; on the other hand, it was 
denied by Col. Stone. But it will serve no useful purpose to 
refer to it, as the evidence of the plaintiff to which I have re- 
ferred brings out the point and shows that the plaintiff had in 
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person three interviews with Col. Stone prior to the execution 
of the contract, and that in two of those interviews he put for- 
ward the claim that the business built up under his agency 
should belong to him at the termination of the contract. 

In the first place, it will be noted that whatever was said 
upon the subject was said in the three interviews had between 
the parties for the purpose of bringing about an agreement by 
which the plaintiff should obtain the agency which he solicited 
from the defendant, and, therefore, is within the general rule 
which presumes that all prior negotiations are merged in the 
written agreement. That rule, unaided, calls for the exclu- 
sion of the testimony offered in behalf of the plaintiff with a 
view of proving an alleged collateral oral agreement. But in 
addition to the fact that what was said on the subject pre- 
ceded the written contract, and formed a part of the negotia- 
tions resulting in the meeting of minds upon the basis ex- 
pressed in writing later, the so-called “ oral agreement ” was 
not independent and collateral. It does not deal with an in- 
dependent subject, but instead with one which the contract 
covers,—a contract executed in the form proposed by the 
plaintiff. Now, these subjects were fully covered by the con- 
tract which he proposed for execution. It provided that, 
while the plaintiff should solicit the agents, they were not 
only to be subject to the approval of the defendant, but to be 
commissioned by it, whereupon they necessarily became the 
defendant’s agents. Article 2 of the contract so provided, and 
by article 10 the defendant reserved the right to discontinue 
at any time any or all of the said subagencies. The agents 
were, therefore, the agents of the defendant, having power, 
within the limits of the authority of a subagent, to bind the 
defendant, the defendant having the right to commission them 
or not, and to discontinue them at will. The contract should 
have provided for their discontinuance by the defendant at the 
termination of the contract, if that was the intention of the 
parties, but instead of that it was provided that there should 
be no liability on the part of the defendant in such an event, 
except to pay commissions. Now, it is urged that the defend- 
ant is liable because it did not discontinue the said agents. 
Without pursuing this subject further, it is sufficient for my 
present purpose to call attention to the fact that the general 
subject of agents, how selected by the plaintiff, and the matter 
of their appointment and removal by the defendant, was re- 





1900.} Stowell vs. Greenwich Ins. Co. 875 


duced to writing, and included in the contract, which purports 
on its face to embrace all the negotiations of the parties. Be- 
yond all that, the contract recognizes that it might not prove 
to be for the best interests of the parties that the contract 
should run on indefinitely, and so a method of termination 
was provided in respect to which both parties were placed on 
an equality, and, in order that there might be no misunder- 
standing as to the rights of the parties to the agreement, it 
was provided that the termination of the contract, no matter 
which one of the parties brought it about, “ should be without 
any liability on the part of said the Greenwich Insurance Com- 
pany beyond the commissions actually earned at the close of 
the said agency.”” This was the deliberate engagement of the 
parties, and by it they attempted to close the door against all 
possible claims for services or damages, and to absolutely de- 
stroy all opportunities for controversy. An oral agreement 
that reaches another result, and imposes a liability upon the 
defendant for renewing policies originally issued through the 
subagents, and for not discontinuing agents appointed by au- 
thority of the contract, does not (in the language of authority) 
“relate to a subject distinct from that to which the written 
contract applies.” Indeed, the situation compels us to go fur- 
ther, and say that the alleged oral agreement not only varies 
the contract, but it explicitly contradicts that portion of it 
which declares that upon the termination of the contract there 
shall be no liability on the part of the defendant except for 
commissions earned. The question was raised by objection to 
the admission of testimony, followed by a motion to strike it 
all out after the testimony was in. The judgment should be 
reversed, and a new trial granted, with costs to abide the 
event. 

O’Brien, Bartlett, Haight, Martin, Vann, and Landon, JJ., 
concur, 

Judgment reversed, ete. 
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UNITED STATES SUPREME COURT. 
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A tontine dividend policy, issued to a citizen of Missouri, provided for a 
specified paid-up policy in case of default of premium, and also that it 
should be construed according to the statutes of New York, which was 
agreed on as the place of contract. A statute of Missouri provided that 
no policy issued to a citizen of that State should be forfeited for nonpay- 
ment of premium, but should be subject to certain rules of commutation. 


Held, That a finding of the State court that the statute was binding on all 
companies doing business in Missouri, and its provisions were conditions 
accepted with the privilege of doing business there, is binding on a 
Federal court. 

Held, That an exemption of a foreign company from the provisions of such 
statute, on the ground that it interferes with the constitutional right of a 
corporation to contract, will not be permitted. A State has a right to 
impose such conditions as it may elect on corporations seeking to do 
business there. 


The policy is not such an inter-State contract as will allow the parties to 
contract for exemption from the Missouri statute, when such contract is 
made through the comity of Missouri. 

Insurance is not commerce, and laws regulating it in case of contracts be- 
tween a citizen of the State and corporations of other States are not 
invalid as regulations of inter-State commerce. 
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Statement of facts by McKenna, J. 

The controversy in this case is as to the amount due upon a 
policy of insurance issued by the plaintiff in error, upon the 
life of John K. Cravens, husband of the defendant in error. 

The contention of the plaintiff in error is that there is only 
due on the policy, if anything, the sum of $2,670; that of de- 
fendant in error is that she is entitled to the full amount of 
the policy; to wit, $10,000, less unpaid premiums. 

These contentions depend chiefly for solution on the statute 
of Missouri, inserted in the margin, and the issue arising is 
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whether the defendant in error, xs beneficiary in the policy, 


because of the payment of four annual premiums, and not- 
withstanding the omission to pay the fifth and sixth annual 
premiums, is entitled to extended insurance as provided in 
$5983; that is, to the full amount of the policy less unpaid 
premiums, or is entitled to the amount of commuted insurance 
tendered by plaintiff in error. 


* Decision rendered, May 28, 1900. 
The further facts sufficiently appear in the Syllabus.—{Ep. Ins. L. J. 
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The case was submitted upon an agreed statement of facts 
substantially as follows:— 

That the defendant is a corporation organized and existing 
under the laws of the State of New York as a mutual life in- 
surance company, without capital stock, having its chief office 
in the city of New York, and was at the date of issuing the 
policy in question, and since has been, engaged in the business 
of insuring lives through branch offices in the different States 
and Territories of this country and certain foreign countries; 
and that it maintains agents and examiners in the State of 
Missouri. 

On May 2, 1887, the local agent of the company solicited 
John K. Cravens, at his residence in Missouri, to insure his life 
in the company, and thereupon Cravens signed and delivered 
to the local agent a written application for the policy in suit. 
The application was made a part of the policy, and contained 
the following provisions :— 

“ That inasmuch as only the officers of the home office of the 
said company in the city of New York have authority to de- 
termine whether or not a policy shall issue on any application, 
and as they act on the written statements and representations 
referred to, no statements, representations, promises, or infor- 
mation made or given by or to the person soliciting or taking 
this application for a policy, or by or to any other person, shall 
be binding on said company, or in any manner affect its rights, 
unless such statements, representations, or information be re- 
duced to writing and presented to the officers of said com- 
pany, at the home office, in the application. * * * 

“That the entire contract contained in said policy and in 
this application shall be construed according to the laws of 
the State of New York, the place of said contract being agreed 
to be the home office of said company in the city of New York.” 

The application was signed by the agent of the company 
and forwarded to the latter’s home office in New York, and 
thereupon the policy in suit was issued and transmitted to 
Kansas City by the company to its agent, who there received 
the same, and there delivered it to Cravens on the 20th of 
May, 1887, and collected the first premium provided to be paid. 

Four annual premiums of $589.50 each were paid in Mis- 
souri. The fifth and sixth premiums were not paid. Cravens 
died November 2, 1892, in Missouri, and proof thereof was duly 
made, 
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The company had different forms of policies, and Cravens 
selected a nonforfeiting limited tontine policy, fifteen years 
endowment, with the limited premium return plan of insur- 
ance. This plan is described in the policy as follows :— 

“ This policy is issued on the nonforfeiting limited tontine 
policy plan, the particulars of which are as follows :-— 

“That the tontine dividend period for this policy shall be 
completed on the 11th day of May, in the year nineteen 
hundred and two. 

“That no dividend shall be allowed or paid upon this 
policy unless the person whose life is hereby insured shall 
survive until completion of its tontine dividend period, and 
unless this policy shall then be in force. 

“ That surplus or profits derived from such policies on the 
nonforfeiting limited tontine policy plan as shall not be in 
force at the date of the completion of their respective ton- 
tine periods, shall be apportioned among such policies as 
shall complete their tontine dividend periods.” 


At the end of the tontine period certain benefits were to be 
allowed, which are stated in the policy, but which need not be 
repeated. 

The policy also contained the following provision :— 


“That if the premiums are not paid, as hereafter pro- 
vided, on or before the days when due, then this policy shal! 
become void, and all payments previously made shall be 
forfeited to the company, except that if this policy, after 
being in force three full years, shall lapse or become for- 
feited for the nonpayment of any premium, paid-up policy 
will be issued on demand within six months after such lapse, 
with the surrender of this policy, under the same conditions 
as this policy, except as to payments of premiums, but with- 
out participation in profits, for an amount equal to as many 
fifteenth parts of the sum above insured as there shall 
have been complete annual premiums paid hereon when said 
default in the payment of premium shall be made; and all 
right, claim, or interest arising, under statute or otherwise, 
to or in any other paid-up policy or surrender value, and to 
or in any temporary insurance, whether required or pro- 
vided for by the statutes of any State, or not, is hereby ex- 
pressly waived and relinquished.” 

The total number of polices, of the plan of the policy in suit. 
issued in the year 1887 to the residents of all States and coun- 
tries where the company was doing business was 5,172, cover- 
ing an aggregate of insurance of $20,154,981. 

The amount of paid-up insurance to which the policy was 
entitled at the date of lapsing, was $2,670. No demand was 
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made for it within six months after default, or at any time. 
Upon the death of Cravens the company offered to waive the 
failure to make such demand, and tendered defendant in error, 
and still tenders her, the amount of such paid-up policy, which 
she declined, and still declines. 

On the 11th of May, 1891, Cravens was fifty-three years old, 
“and the term of temporary insurance procured at that date 
by three-fourths of the net value of the policy, taken as a sin- 
gle premium for the amount written in the policy, was six 
years and forty-six days from the 11th day of May, 1891, mak- 
ing said policy, if subject to said extended insurance, in force 
at the death of the said Cravens.” 

The defendant in error claims under the policy $10,000, less 
the amount of unpaid premiums, with interest thereon, which 
left a balance of $8,749.21, with interest at 6 per cent from No- 
vember 30, 1892. The plaintiff in error admitted and offered 
to pay the sum of $2,670, which plaintiff in error declined to 
receive. 

The trial court rendered a judgment for the plaintiff (de- 
fendant in error) for the sum of $2,670. 

On appeal to the Supreme Court of the State the judgment 
was reversed, and the case was remanded with directions to 
enter judgment for plaintiff (defendant in error) for the sum 
of $8,749.21, with interest at 6 per cent from November 30, 
1892. 

The case was then brought here. 

It is urged as error against the judgment of the Supreme 
Court of the State that it makes the law of Missouri, and not 
the law of New York, the law of the contract, as provided in 
the application for the policy, thereby denying to the plaintiff 
in error a contractual liberty without due process of law, in 
violation of the Fourteenth Amendment of the Constitution of 
the United States; and that the statute of Missouri is an at- 
tempted regulation of inter-State commerce. 


Freperic N. Jupson and Grorce W. Hussett, for Plaintiff in Error. 
Ws. B. C. Brown, J. V. C. Karnes, and James H. Cravens, for De- 
fendant in Error. 


McKeyna, J. (after stating the case), delivered the opinion of the 
court. 

The plaintiff in error presents its contentions in many 
forms, but they are all reducible to one; to wit, that the stat- 
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ute of Missouri has been decided to supersede the terms of the 
policy, and to be the rule and measure of the rights and obli- 
gations of the parties, notwithstanding the application for 
the policy declares 
“That the entire contract contained in the said policy and 
in this application, taken together, shall be construed and 
interpreted as a whole and in each of its parts and obliga- 
tions, according to the laws of the State of New York, the 
place of the contract being expressly agreed to be the princi- 
pal office of the said company, in the city of New York.” 

What, then, is the meaning of the Missouri statute, or, 
rather, what meaning did the Supreme Court declare it to 
have? 

It declared that the statute did not have the meaning the 
trial court decided it to have. In other words, it declared that 
the policy did not come within the exception of the statute 
providing for paid-up insurance, in lieu of temporary insur- 
ance, Which was one of the contentions of the plaintiff in 
error, and on account of which it had tendered the sum of 
£2,670, and sustaining which the trial court rendered its judg- 
ment. 

With this part of the opinion, however, we have no concern. 
Our review is only invoked of that part of the opinion which 
decides that the Missouri statute is the law of the policy, and 
which annuls the provisions of the policy which contravene 
the statute. And even of this part our inquiry is limited. If 
we are bound by the interpretation of the statute we need not 
review the reasoning by which that interpretation was 
reached. And we think we are bound by it. 

The court said, though more by inference than by direct ex- 
pression, that the statute was a condition upon the right of 
insurance companies to do business in the State. 

This conclusion it fortified by the citation of cases, and said :-— 

“Foreign insurance companies which do business in this 
State do so, not by right, but by grace, and must, in so doing, 
conform to its laws; they cannot avail themselves of its bene- 
fits without bearing its burdens; moreover, the State may 
prescribe conditions upon which it will permit foreign insur- 
ance companies to transact business within its borders, or ex- 
clude them altogether, and in so doing violates no contractual 
rights of the company: State vs. Stone, 118 Mo., 388; Daggs 
vs. Orient Ins. Co., 186 Mo., 382, 8. C., 172, U. S., 557.” 
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And further:— 

“As the nonforfeiture clause in § 5983 does not come within 
the exceptions specified in § 5986, it would seem that the pro- 
vision in the policy with respect to its forfeiture or lapse after 
being in force three full years, by the nonpayment of pre- 
miums, is void and of no effect, and that such statutory provi- 
sion cannot be waived. 

* * * * * * 

“Tt is well settled that the Legislature of the State has the 
power to pass laws regulating and prescribing rules by which 
foreign insurance companies may do business in this State, 
and to prohibit them from doing so altogether, if inclined: 
Paul vs. Virginia, 8 Wall., 168; State vs. Stone, 118 Mo., 388; 
Hooper vs. California, 155 U. S., 648; Daggs vs. Orient Ins. 
Co., 1386 Mo., 382. This case has recently been affirmed by the 
Supreme Court of the United States. [172 U.S., 557.] 

“Tt logically follows that in passing the sections of the stat- 
ute quoted the Legislature did not exceed the powers con- 
ferred upon it by the State Constitution, and that such legis- 
lation is not in conflict with any provision of the Constitution 
of the United States.” 

From the Missouri Law as thus established, may the plain- 
tiff in error claim exemption by virtue of the Constitution of 
the United States? 

What the powers of a corporation are in relation to the 
State of its creation; what the powers of a corporation are in 
relation to a State where it is premitted to do business, was 
declared early in the existence of this court, and has been re- 
peated many times since. What those powers are we took 
occasion to repeat in Waters-Pierce Oil Co. vs. Texas, decided 
at the present term. [177 U.S., 28.] 

The case arose from a liberty of contract asserted by the 
Waters-Pierce Oil Company against certain statutes of the 
State of Texas prohibiting contracts in restraint of competi- 
tion in trade. The statute was not only assailed because it 
took away the liberty of contract, but because it discriminated 
between persons and classes of persons. The latter ground 
we declined to consider, because it did not arise on the record. 
Of the former we said:— 

“The plaintiff in error is a foreign corporation, and what 
right of contracting has it in the State of Texas? This is the 


only inquiry, and it cannot find an answer in the rights of 
VOL. XXIX.—56, 
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natural persons. It can only find ‘an answer in the rights of 
corporations and the power of the State over them. What 
those rights are, and what that power is, has often been de- 
clared by this court. 

“A corporation is the creature of the law, and none of its 
powers are original. They are precisely what the incorporat- 
ing act has made them, and can only be exerted in the manner 
which that act authorizes. In other words, the State pre- 
scribes the purposes of a corporation and the means of exe- 
cuting those purposes. Purposes and means are within the 
State’s control. This is true as to domestic corporations. It 
has even a broader application to foreign corporations.” 

And as the State court has held that the statute was a con- 
dition imposed upon the oil company doing business within the 
State, we said of the statute that, “ whatever its limitations 
were upon the power of contracting, whatever its discrimina- 
tions were, they became conditions of the permit, and were 
accepted with it.” 

We stated the exceptions of the rule to be “only cases where 
a corporation created by one State rests its right to enter an- 
other and engage in business therein upon the Federal nature 
of its business.” 

Is the plaintiff in error within the exception? If not, the 
pending controversy must be determined against it. 

It is difficult to give counsel’s contention’s briefly, and, at 
the same time, clearly, nor are we sure that we can distinguish 
by precise statement the arguments directed to the invalidity 
of the statute of Missouri as an unconstitutional interference 
with the contractual liberty of the plaintiff in error, from the 
arguments which assail the statute as an attempted regula- 
tion of commerce between the States. This, however, not on 
account of any want of clearness in counsel’s argument, but 
on account of the many ways in which they have presented 
and illustrated the argument, and which cannot be noticed in 
detail without making this opinion too long. We realize the 
propositions are not the same and should not be confused. 
though made somewhat dependent upon a common reasoning. 

(1) A policy of mutual life insurance, it is contended, is an 
inter-State contract, and the parties may choose its “ applica- 
tory law.” Instances under the law of usury, instances under 
private international law, are cited as examples of authority. 
But if such cases apply at all, they necessarily have limitation 
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in the policy of the State. This is not denied, but it is con- 
tended that contracting for New York law to the exclusion of 
Missouri law was “in no wise prejudicial to the interests of 
the State of Missouri, or violative of its public policy.” 

But the interests of the State must be deemed to be ex- 
pressed in its laws. The public policy of the State must be 
deemed to be authoritatively declared by its courts. Their 
evidence we cannot oppose by speculations or views of our 
own. Nor can such interests and policy be changed by the 
contract of parties. Against them no intention will be in- 
ferred or be permitted to be enforced. 

In passing on the statute in controversy we said, by Mr. 
Justice Gray, in Equitable Life Assur. Soc. vs. Clements (140 
U. S., 226) :— 

“The manifest object of this statute, as of many statutes 
regulating the form of policies of insurance on lives or against 
fires, is to prevent insurance companies from inserting in their 
policies conditions of forfeiture or restriction, except so far as 
the statute permits. The statute is not directory only, or sub- 
ject to be set aside by the company with the consent of the 
assured; but it is mandatory, and controls the nature and 
terms of the contract into which the company may induce the 
assured to enter. This clearly appears from the unequivocal 
words of command and of prohibition above quoted, by which, 
in § 5983, ‘no policy of insurance’ issued by any life insurance 
company authorized to do business in this State ‘ shall, after 
the payment of two full annual premiums, be forfeited or be- 
come void by reason of the nonpayment of premium thereon; 
but it shall be subject to the following rules of commutation;’ 
and in § 5985, that if the assured dies within the term of tem- 
porary insurance, as determined in the former section, ‘ the 
company shall be bound to pay the amount of the policy,’ 
‘anything in the policy to the contrary notwithstanding.’ ” 

And after stating the cases in which the terms of the policy 
are permitted to differ from the plan of the statute, it was fur- 
ther said :— 

“Tt follows that the insertion in the policy of a provision for 
a different rule of commutation from that prescribed by the 
statute, in case of default of payment of premium after three 
premiums have been paid, as well as the insertion in the ap- 
plication of a clause by which the beneficiary purports to 
‘waive and relinquish all right or claim to any other surren- 
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der value than that so provided, whether required by a stat- 
ute of any State or not,’ is an ineffectual attempt to evade and 
nullify the clear words of the statute.” 

In Orient Ins. Co. vs. Daggs (172 U. S., 557) the insurance 
company contended it had the constitutional right to limit by 
contract its liability to actual damages caused by fire against 
the provision of the statute which made, in case of total loss, 
the amount for which the property was insured the measure of 
damages. We sustained the statute independently of the 
ground that it was a condition of the permission of the com- 
pany to do business in the State. We sustained it on the 
ground of the clear right of the State to pass it, and to accom- 
plish its purpose by limiting the right of the insurer and in- 
sured to contract in opposition to its provisions. 

Further comment on this head may not be necessary, and 
we only continue the discussion in deference to the insistence 
of counsel upon the inter-State character of the policy in suit. 
It is the basis of every division of their argument, and an im- 
munity from control is based upon it for plaintiff in error, 
which, it seems to be conceded, the State can exert over cor- 
porations of its own creation. 

An inter-State character is claimed for the policy, as we un- 
derstand the argument, because plaintiff in error is a New 
York corporation and the insured was a citizen of Missouri, 
and because, further, the plaintiff in error did business in 
other States and countries. Does not the argument prove too 
much? Does it depend upon the residence of plaintiff in error 
in New York? If so, it would seem that every contract be- 
tween citizens of different States becomes at once an inter- 
State contract, and may be removed from the control of the 
laws of the State at the choice of parties. If the argument 
does not depend on the residence of the plaintiff in error, but 
on the other elements, a Missouri insurance corporation can 
have the same relation to them as plaintiff in error, and can 
be, as much as plaintiff in error claims to be, “the adminis- 
trator of a fund collected from the policyholders in different 
States and countries for their benefit ”—the condition which 
plaintiff in error claims demonstrates the necessity of a uni- 
form law to be stipulated by the parties exempt from the in- 
terference or the prohibition of the State where the insurance 
company is doing business. And yet plaintiff in error seems to 
concede that such power of stipulation Missouri corporations 





1900.] New York Infe Ins. Co. vs. Fannie Cravens. 885 


do not have, while it, a foreign corporation, and because it is 
a foreign corporation, does have. 

After stating the necessity of a uniform law and an equal 
necessity that parties may stipulate for it, counsel for plain- 
tiff in error say:— 

“Tt necessarily follows, therefore, that the insurance policy 
contracts of foreign insurance companies, as contracts of 
other foreign corporations, made by them with the citizens of 
a State, when doing business in that State through the comity 
of the State, are like the contracts of natural persons, subject 
to the limitations of their own charters, and the situs of such 
contracts is to be determined by the fundamental rules of 
‘universal law.’ 

“As will be hereafter seen, this status as foreign corpora- 
tions does not mean that they were not subject to the laws of 
the State enacted in the full plentitude of the police power of 
the State. The State doubtless could limit their contractual 
power by prohibiting the making of certain contracts. But 
unless the foreign corporation is reincorporated as a domestic 
corporation, it remains a foreign corporation, and its con- 
tracts with citizens of the State are inter-State contracts, 
subject to the right of choice of law thereof, which is inherent 
in the law of inter-State contracts.” 

A foreign corporation undoubtedly is not a domestic corpo- 
ration, and the distinction must often be observed, but the de- 
duction from it by plaintiff in error cannot be maintained. 

The power of a State over foreign corporations is not less 
than the power of a State over domestic corporations. No 
case declares otherwise. We said in Orient Ins. Co. vs. Daggs 
(172 U. S., 577) :— 

“That which a State may do with corporations of its own 
creation it may do with foreign corporations admitted into the 
State. This seems to be denied; if not generally, at least, as 
to plaintiff in error. The denial is extreme, and cannot be 
maintained. The power of a State to impose conditions upon 
foreign corporations is certainly as extensive as the power 
over domestic corporations, and is fully explained in Hooper 
vs. California (155 U. S., 648), and need not be repeated.” 

2. Is the statute an attempted regulation of commerce be- 
tween the States? In other words, is mutual life insurance 
commerce between the States? 
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That the business of fire insurance is not inter-State com- 
merce is decided in Paul vs. Virginia, 8 Wall., 168; Liverpool 
& L. Ins. Co. vs. Massachusetts, 10 Wall., 566; Philadelphia 
Fire Association vs. New York, 119 U. S., 110. That’ the 
business of marine insurance is not is decided in Hooper vs. 
California, 155 U.S., 648. In the latter case it is said that the 
contention that it is “involves an erroneous conception of 
what constitutes inter-State commerce.” 

We omit the reasoning by which that is demonstrated, and 
will only repeat: “The business of insurance is not com- 
merce. The contract of insurance is not an instrumentality 
of commerce. The making of such a contract is a mere inci- 
dent of commercial intercourse, and in this respect there is no 
difference whatever between insurance against fire and insur- 
ance against ‘ the perils of the sea.’” And we add, or against 
the uncertainty of man’s mortality. Judgment affirmed. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


THIRD CIRCUIT. 


BRADFORD 
v8. 
HANOVER FIRE INS. CO. or City oF NEw York.* 


An agent, authorized to issue policies, who also represented other companies, 
employed a clerk who also, by his authority, solicited insurance, collected 
premiums, and delivered policies. The clerk, without the knowledge of 
his principal, issued and countersigned a policy, forging his principal’s 
name, and collected the premium, but did not notify his principal, and 
neither the latter nor his company had knowledge of the fact until after 
the loss. 


Held, In an action by the company against the agent for negligence, that the 
latter was not responsible for the acts of his clerk, as he had not clothed 
him with any apparent authority to sign policies. 


Before Dallas and Gray, Circuit Judges, and Bradford, Dis- 
trict Judge. 


JosepH M. Swearincen, for Plaintiff in Error. 
Henry Hice, for Defendant in Error. 
Dattas, C. J. 
The proceeding under review is an action of tort. It was 
brought by an insurance company, the defendant in error. 
* Decision rendered, May 14, 1900. 
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against the plaintiff in error, to recover “ damages resulting 
from the defendant’s negligence and misfeasance in the dis- 
charge of his duties as agent of the plaintiff company in the 
business of insuring the owners of property, real and personal, 
from loss by fire.” The cause of action as more specifically 
alleged was that, although the defendant had been instructed 
to insure no potteries, “ yet the said defendant, well knowing 
his instructions, and his duty in the premises, and wholly dis- 
regarding the same, negligently, wrongfully, and fraudulently 
issued ” a policy of the plaintiff company, insuring the owners 
of a certain pottery against loss thereof by fire. The plea was 
“Not guilty.” In pursuance of a stipulation in writing, the 
cause was tried by the court without the intervention of a 
jury, and the facts were found to be as follows:— 

“(1) By an instrument dated April 20, 1887, the defendant 
was appointed and constituted the agent of the plaintiff com- 
pany, with authority to receive proposals for insurance 
against loss and damage by fire in New Brighton, Pa., and 
vicinity, to fix rates of premium, to receive moneys, and to 
countersign, issue, and renew policies of insurance, signed by 
the president and attested by the secretary of the plaintiff 
company, subject to the rules and regulations of said company 
and such instructions as might from time to time be given by 
its officers. The defendant immediately accepted this ap- 
pointment, and thereafter acted thereunder as the plaintiff’s 
agent. 

(2) The defendant maintained an office at New Brighton, 
Pa., for the conduct of the insurance business, he being agent 
for several insurance companies, and in the prosecution of said 
business the defendant had in his employment one H. N. W. 
Hoyt, who not only did all the clerical work of said office, but 
also made daily reports of business to the plaintiff’s general 
agents for the State of Pennsylvania at Wilkesbarre, and fur- 
ther, in the regular course of business and with the defend- 
ant’s knowledge and by his authority, solicited insurance, col- 
lected premiums, and from time to time delivered policies of 
insurance to the persons insured. 

“(3) The Mayer pottery works, situate in Beaver Falls, Pa., 
in the vicinity of New Brighton, had been insured by poligies 
aggregating the sum of $15,000, issued by companies other 
than the plaintiff company, and these policies the insured had 
procured through the defendant as the representative of the 
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companies. Shortly before July 1, 1896, Joseph Mayer, one of 
the proprietors of those works, addressed a letter to the de- 
fendant at New Brighton, calling his attention to the fact that 
these policies would expire on the last-mentioned date, and 
desiring information whether he (the defendant) would con- 
tinue the insurance in companies represented by him. In re- 
sponse to this letter the said H. N. W. Hoyt visited said 
Mayer, and informed him that the policies would be renewed; 
and on July 1, 1896, said Hoyt, acting on behalf of the defend- 
ant, brought to said Mayer and delivered to him six policies of 
insurance, amounting together to $15,000, against loss by fire 
upon the said pottery works and the contents thereof. One 
of the policies of insurance so delivered by said Hoyt to said 
Mayer was policy No. 307,782 of the Hanover Fire Insurance 
Company (the plaintiff company), dated July 1, 1896, signed 
by the president and attested by the secretary of the company, 
and purporting to be countersigned by Thomas Bradford, the 
defendant, as agent of the company, whereby, in consideration 
of the premium of $37.50, that company insured J. & E. Mayer 
and the Mayer Pottery Company, Limited, for the term of one 
year from July 1, 1896, against loss by fire to an amount not 
exceeding $2,500 to the Mayer pottery works; to wit, the pot- 
tery buildings and the contents of the same. 

“(4) On the 8th day of July, 1896, the insured mailed a check 
for $225, the amount of the premiums on said six policies, pay- 
able to the order of Thomas Bradford, in a letter addressed to 
him at New Brighton. On July 11, 1896, this check, indorsed 
by said Hoyt thus: ‘For the credit of Thomas Bradford. 
Agent,’ was deposited in the defendant’s bank, to the credit of 
the defendant as agent, in his bank account as agent. The 
check was paid by the drawer to the bank. 

(5) Such risks as that covered by said policy No. 307,782 on 
July 1, 1896, were, and long had been, prohibited by the plain- 
tiff company, and the defendant knew of this prohibition. 
Long before July 1, 1896, the defendant had received instruc- 
tions from the plaintiff company, through its proper officers, 
not to insure potteries. 

“(6) Said policy No. 307,782 was not countersigned by the 
defendant personally, but said Hoyt countersigned the policy 
for and in the name of the defendant, by writing the defend- 
ant’s name at the proper place. This he did without au- 
thority from the defendant, and without the defendant’s 
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knowledge. Hoyt delivered said policy to Mayer without the 
defendant’s consent or knowledge. The defendant had no 
knowledge that this policy had been issued until after the fire 
and loss hereinafter to be mentioned. 

“(7) The issuing of said policy No. 307,782 to J. & E. Mayer 
and the Mayer Pottery Company, Limited, was not reported to 
the plaintiff company, and the plaintiff had no knowledge 
whatever of the transaction until after the fire and loss had 
occurred. 

(8) On October 21, 1896, the said insured property of J. & 
E. Mayer and the Mayer Pottery Company, Limited, was de- 
stroyed by fire. 

“(9) Afterwards suit was brought in the Court of Common 
Pleas of Beaver County, Pa., at No. 224 of March term, 1897, 
by J. & E. Mayer and the Mayer Pottery Company, Limited, 
against the Hanover Fire Insurance Company (the plaintiff 
here), upon the said policy of insurance No. 307,782. On Janu- 
ary 28, 1898, upon trial by jury, a verdict therein was ren- 
dered in favor of the plaintiff in the sum of $2,529.20, and on 
February 8, 1898, judgment was entered on the verdict against 
the defendant therein in the sum of $2,529.20 and costs, $43.16. 
On February 10, 1898, the defendant therein paid to the plain- 
tiff therein the amount of the judgment and costs; namely, 

2,572.36. 

“(10) Thomas Bradford, the defendant here, was not noti- 
fied by the Hanover Fire Insurance Company to defend the 
said suit against the company upon the policy No. 307,782; 
but at the trial of that action he was called as a witness for 
the defense, and testified.” 

The court below rightly held that it was open to the de- 
fendant to show that the insurance company was not liable 
upon the policy in question, and, therefore, no question is pre- 
sented under the tenth clause of the foregoing findings; but 
upon the facts stated in the preceding clauses judgment was 
entered in favor of the plaintiff for $2,803.87, and we are now 
to consider whether or not this judgment was well founded in 
point of law. The learned judge based it upon two grounds, 
and, as there is no other upon which it could have been rested, 
we may dispose of the case by examining those grounds sepa- 
rately. 

1. The principal is civilly responsible for some, but not for 
all, acts of his agent. This responsibility extends to the tor- 
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tious acts of the agent, but only where they are committed 
for the principal’s purposes and by his authority, either actual 
or apparent, or where he ratifies them, or accepts and retains 
some benefit from them: Flower vs. Railroad Co., 69 Pa. St., 
210; Coal Co. vs. Heeman, &6 Pa. St., 418; Brunner vs. Tele- 
graph Co., 151 Pa. St., 447; Hower vs. Ulrich, 156 Pa. St., 412. 
In England, the principal’s liability is, perhaps, somewhat 
more restricted. In his work on the Law of Torts, Pollock 
(Webb’s Ed., p. 388) defines it thus:— 

“The necessary and sufficient condition of the master’s re- 
sponsibility is that the act or default of the servant or agent 
belonged to the class of acts which he was put in the master’s 
place to do, and was committed for the master’s purposes.” 

But the decisions of the courts of this country have, we 
think, settled the rule in accordance with our statement of it, 
and with this in mind we pass to the consideration of the facts 
of the case. 

The declaration alleged that “the defendant negligently, 
wrongfully, and fraudulently issued the said policy;” and 
upon the truth of this allegation the existence of the asserted 
right of recovery was absolutely dependent. Did the facts as 
found maintain it? Bradford, personally, “ did not disregard 
his instructions, nor did he negligently, wrongfully, or fraudu- 
lently issue or cause to be issued the policy of insurance now 
in controversy.” This the court found in its answer to one of 
the points submitted. Bradford, therefore, did not himself 
commit the tort which was the basis of the action. Did he do 
so by another? Hoyt, the actual tort feasor, was the agent of 
Bradford, with authority “ to solicit insurance, to collect pre- 
miums, and to deliver policies.” He forged the signature of 
Bradford to the policy, and he delivered that policy as and for 
a genuine one. But Bradford was not responsible for these 
unlawful acts merely because, for lawful purposes, Hoyt hap- 
pened to be his agent. To make him responsible for them 
something more was requisite, and none of the conditions 
necessary to charge him was made to appear. Neither of. the 
wrongful acts was committed for his purposes. The motive, 
whatever it was, was not his, but Hoyt’s. It is also clear that 
Bradford neither expressly authorized them, nor ratified them, 
nor consented to profit by them. 

But it is insisted that they were perpetrated in the line of 
Hoyt’s employment, and with Bradford’s apparent authority, 
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and this contention presents the only serious question which 
is involved in the point now under consideration. Hoyt was 
not, in fact, authorized to sign Bradford’s name, and the scope 
of his actual employment embraced the delivery only of poli- 
cies which Bradford himself had signed. The signature in 
question was not so written as to indicate that it was made 
for Bradford, but as if made by him. It was simply a forgery. 
There was no assumption nor pretense of authority for it, and 
it is quite impossible to perceive that such authority appar- 
ently existed. The specific offense of Hoyt was one which 
Bradford himself was incapable of committing, and the act of 
the agent, therefore, was one which the principal not only 
could not have been justified in doing, but could not possibly 
have done: Seeber vs. Bank (C.C.). Nor was Bradford re- 
sponsible for Hoyt’s delivery of this policy. He was author- 
ized to deliver genuine policies,—not spurious ones; and of 
this particular transaction Bradford had no knowledge until 
after the fire and loss had occurred. If the forgery had been 
known by those to whom the policy was delivered, they cer- 
tainly would not have been warranted in accepting it upon 
the supposition that its delivery was sanctioned by Bradford, 
or that, in making it, Hoyt was acting within the apparent 
scope of his employment. On the contrary, they must inevi- 
tably have seen that Bradford had not authorized it, and that 
Hoyt was grossly transcending the limits of his agency. The 
imposition which was consummated by the delivery had its in- 
ception in the forgery, and by that alone was the delivery 
made possible. Bradford did not—manifestly could not— 
authorize the forging of his own signature; and, this being so, 
we are unable to discern, in his delegation of power to deliver 
policies bearing his genuine signature, any apparent authority 
for the delivery of one falsely and feloniously subscribed. In 
short, we are of opinion that, as Hoyt’s principal, Bradford 
could be held liable, if at all, only upon the theory that the 
agency of Hoyt vested in him authority to sign the name of 
Bradford; and as such authority, either actual or apparent, 
did not exist, it remains only to consider whether Bradford is 
precluded from repudiating the transaction which Hoyt 
fraudulently effected. 

2. “ When any person, under a legal duty to any other per- 
son to conduct himself with reasonable caution in the trans- 
action of any business, neglects that duty, and when the per- 
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son to whom the duty is owing alters his position for the 
worse because he is misled as to the conduct of the negligent 
person by a fraud of which such neglect is in the natural 
course of things the proximate cause, the negligent person is 
not permitted to deny that he acted in the manner in which 
the other person was led by such fraud to believe him to act:” 
Stephen, Ev., art. 102. This statement was intended (see note 
38) to properly apply the doctrine of estoppel in pais to the 
case of a negligent act causing fraud, and we think that it 
does so. The vital principle of that doctrine is that :— 

‘“ He who, by his language or conduct, leads another to do 
what he would not otherwise have done, shall not subject such 
person to loss or injury by disappointing the expectations 
upon which he acted:” Dickerson vs. Colgrove, 100 U.S., 580, 
25 L. Ed., 618. 

And, in a case like the present, it is essential to the estoppel 
that the person sought to be estopped shall be legally charge- 
able with negligence which, in the natural course of things, 
caused the other person to be misled to his prejudice; and 
negligence in fact is, as to this point, the specific wrong ex- 
pressly alleged in the declaration. But in what respect was 
Bradford negligent? The learned judge of the Circuit Court 
placed his liability upon the ground that he had “put the 
wrongdoer in a position of trust and confidence, and thus en- 
abled him to perpetuate the wrong.” We cannot assent to 
this. It was not pretended that Bradford was not duly care- 
ful in employing Hoyt or in retaining him in his employment. 
So far as appears, no ground existed for suspecting that he 
would abuse any confidence which was or might be reposed in 
him. Moreover, the signing of Bradford’s name was not con- 
fided to him, nor had Bradford done anything to make it ap- 
pear that it was. The policy was not accepted in reliance 
upon any seeming or supposed authority of Hoyt to sign, but 
under the belief that Bradford had signed it; and this mis- 
leading belief was caused, not by any negligent act or omis- 
sion of Bradford, but solely by the personal criminal conduct 
of Hoyt. Bradford, it is true, had made Hoyt his agent; but 
surely negligence cannot be imputed to him upon that ground 
alone. Such agencies are by no means uncommon, and the 
reported cases exhibit many instances of them. There was no 
more reason for supposing that the agent in this instance 
would be guilty of forgery than of any other offense, and his 





1900.] Bradford vs. Hanover Fire Ins. Co. 893 


principal was under no obligation to prevent his commission 
of crime. The whole duty of Bradford in the matter was to 
see to it that no negligence of his own should, through any 
wrongdoing of Hoyt, occasion injury to another, and this duty 
does not appear to have been violated. 

The true test of liability under this head was correctly ap- 
plied by the Supreme Court of Pennsylvania, in Leas vs. Walls, 
101 Pa. St., 57. In that case one person had procured an- 
other to sign a promissory note, partly printed and partly in 
writing. In the form used there was a long blank for the in- 
sertion of the amount. The person who obtained the note 
had, before its execution, inserted in this blank the written 
word “eight ” and had filled up the remaining portion of the 
blank, except a small space immediately after that word, with 
a scroll terminating with the printed word “dollars;” but, 
after execution, he added to the word “eight” the letter 
“vy,” so that, as thus altered, it read “eighty” dollars. The 
action was brought by a bona fide purchaser of the note for 
value, and before maturity, and yet the finding of the jury that 
there was no lack of ordinary care on the part of the maker of 
the note was expressly approved by the Supreme Court, and 
the judgment for defendant, which was entered upon that ver- 
dict, was affirmed. In its opinion, after referring to some of 
its earlier decisions, the court said :— 

“These cases do not decide that the maker would be bound 
to a bona fide holder on a note fraudulently altered, however 
skillful that alteration might be, provided that he had himself 
used ordinary care and precaution. He would no more be re- 
sponsible upon such an altered instrument than he would 
upon a skillful forgery of his handwriting. * * * In the 
common experience of men, very few persons write their words 
so closely together that a single letter cannot be added at the 
end of one of them without attracting attention.” 

And common experience, we think, equally supports our be- 
lief that no man of ordinary prudence would think of taking 
any precaution to preclude such a forgery of his signature as 
that for which the plaintiff in error in this case has been 
charged with responsibility. 

We have examined a number of authorities, including those 
mentioned in the opinion of the court below and the addi- 
tional cases cited by counsel; but we do not deem it neces- 
sary to further extend this opinion by reviewing them. It is 
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enough to say that we have given them careful consideration, 
and are entirely satisfied that, as a whole, they show the law 
to be in accordance with the views we have expressed. The 
judgment of the Circuit Court is reversed, and the cause will 
be remanded to that court with direction to enter a judgment 
for the defendant in the action. 


SUPREME COURT OF OHIO. 


TRAVELERS INS. CO. 
v8. 


MYERS ET AL.* 


Policies of insurance should be construed, like other contracts, so as to give 
effect to the intention and express language of the parties. 

In a policy which insures against loss from liability to employees of the in- 
sured who may accidentally sustain bodily injury while in the employ of 
the insured “‘ under circumstances which shall impose upon the insured a 
common-law or statutory liability to such employees by reason thereof,” 
a stipulation as follows: ‘‘Immediate written notice shall be given this 
company of any accident and of all alleged injuries, together with copies 
of all statements made by employees, and all other information in posses- 
sion or knowledge of the insured in any way relating to such accident or 
liability therefor,” is of the essence of the contract, and cannot be waived 
by an agent of the company without authority therefor. 

When such policy contains a stipulation that ‘‘no agent has authority to 
waive or alter anything in this policy contained,” and the same is ac- 
cepted by the insured, it is both notice to and an agreement by the in- 
sured that an agent bas no authority to waive or alter anything contained 
in the policy. 

“Immediate written notice” in such stipulation means written notice within 
a reasonable time under the circumstances of the case; and, where the 
facts are not disputed, what is a reasonable time is a question of law. 


Statement of facts by Davis, J. 


The action was brought in the Court of Common Pleas of 
Ashland County, to recover under a policy of insurance issued 
to the defendant in error 

“Against loss from liability to employees of the insured 
who may accidentally sustain bodily injuries while on the 
pay roll of the insured, and while actually occupied by the 
performance of duty in the trade or occupation for which 
they have been employed by the insured, and under circum- 
stances which shall impose upon the insured the common- 


* Decision rendered, May 8, 1900. Syllabus by the Court. 
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law or statutory liability to such employees by reason 

thereof.” 

This policy contained the following stipulation: “ Imme- 
diate written notice shall be given this company of any acci- 
dent, and of all alleged injuries, together with copies of all 
statements made by employees, and all other information in 
possession or knowledge of the insured in any way relating 
to such accident or liability therefor.” And also the follow- 
ing stipulation: “ No agent has authority to waive or alter 
anything in this policy contained.” During the term of this 
policy,—that is, on October 27, 1894,—Simon Custer, an em- 
ployee of the defendants in error, sustained certain personal 
injuries. This fact was communicated verbally by the in- 
sured to one Mason, who was at that time the local soliciting 
agent of the plaintiff in error at Ashland, in Ashland County, 
Ohio. Mason told the plaintiffs (defendants in error here) not 
to do anything further at the present time, for likely the man 
would never say anything, and that such an investigation into 
the circumstances of the accident as would be necessary in 
procuring statements of witnesses and employees might 
arouse the suspicion of Custer, and cause him to make a claim 
for damages, and that, if any claim was made by Custer, the 
plaintiffs should inform Mason of the same, and he would at- 
tend to it. Acting on this suggestion of Mason’s, the insured 
gave no notice to the insurance company until July 22, 1895,— 
nearly nine months after the accident to Simon Custer had oc- 
curred. Custer made no claim upon his employers for the 
injury until July 16, 1895, and then claimed that the injury 
which he had received had developed into a serious difficulty. 
Promptly on receipt of the notice given July 22, 1895,—that is, 
on July 23, 1895,—the insurance company declined to recog- 
nize the claim of the insured on the ground that the insured 
had not complied with the stipulations of the policy that im- 
mediate written notice be furnished to them of all accidents, 
and with the necessary statements of the circumstances re- 
lating to the liability. The case was tried in the Common 
Pleas Court upon an agreed statement of facts, a jury being 
waived. The court gave judgment for the plaintiffs, and upon 
petition in error to the Circuit Court the judgment was af- 
firmed. The case comes into this court upon petition in error 
to reverse the judgments of the Common Pleas and Circuit 
Courts. 
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Day, Lyncu & Day, for Plaintiff in Error. 
H. A. Myxranrz, for Defendants in Error. 


Davis, J. (after stating the facts). 
Policies of insurance, like other contracts, should be rea- 
sonably construed, so as not to defeat the intention and ex- 
press language of the parties: West vs. Insurance Co., 27 
Ohio St., 1. It was agreed by the parties to this contract of 
insurance that immediate written notice should be given to 
the company of any accident and of all alleged injuries, to- 
gether with copies of all statements made by employees, and 
all other information in possession or knowledge of the in- 
sured in any way relating to such accident or liability there- 
for. It is obvious that this stipulation is of the essence of the 
contract in insurance of this kind. It is not merely a stipula- 
tion as to the form of bringing to the notice of the insurer the 
fact of a loss, as in policies of fire and life insurance. It is 
clearly a matter of substance in the contract, because the ob- 
ligation of the insurer is not against the mere happening of 
an accident or an injury, but against “loss from liability ” to 
employees who may be accidentally injured while in the em- 
ploy of the insured 
“Under circumstances which shall impose upon the in- 
sured a common-law or statutory liability to such em- 
ployees by reason thereof.” 


The occurrence of an accident and injury, however slight, if 
it may result in a legal liability to an employee of the insured, 
would necessarily involve an inquiry into the facts and cir- 
cumstances which may make the insured liable; and these 
must be communicated to the insurer, else there would be no 
notice to the insurer that there had been anything more than 
an accident without liability. In insurance of this character 
it is a matter of the first importance to the insurer, who may 
be forced to become the real defendant in a lawsuit against 
the insured employer, to be speedily informed of all the facts 
and witnesses concerning a possible litigation. In a very lit- 
tle time the facts may, in a great measure, fade out of memory, 
or become distorted; witnesses may go beyond reach; physi- 
eal conditions may change; and, more dangerous than all, 
fraud and cupidity may have had an opportunity to perfect 
their work. Therefore, this stipulation is vital to the con- 
tract; and it need not be surprising that the policy contains 
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an agreement that it shall not be waived by any agent, for it 
is declared by the insurer and accepted by the insured that 
“no agent has authority to waive or alter anything in this 
policy contained.” It is not claimed that written notice was 
given to the company at the time of the alleged accident and 
injury, nor for almost nine months thereafter; and it does not 
appear from the record that the company was at any time fur- 
nished with copies of all or any statements made by em- 
ployees, and all other information in possession or knowledge 
of the insured in any way relating to such accident or liability 
therefor. Immediate notice means notice within a reason- 
able time, and, when the facts are not disputed, what is a rea- 
sonable time is a question of law: Insurance Co. vs. Hazen, 
110 Pa. St., 530; Kimball vs. Insurance Co., 8 Gray, 33; Ben- 
nett vs. Insurance Co., 67 N. Y., 274. There was nothing in 
the circumstances of this case to require or justify the delay 
of such notice for a period of nine months, and much to indi- 
cate that such delay was positively prejudicial to the insurer. 
But, it is answered, that the insured gave to the insurer im- 
mediate written notice of the claims of the employee who was 
injured, as soon as the insured had any knowledge of any 
claim being made by the employee. Notice of the claims of 
the injured employee, however, is not the thing stipulated for. 
The contract is that immediate written notice—that is, 
within a reasonable time—shall be given of any accident and 
of all alleged injuries, together with information relating to 
liability therefor. This was not done. From the record of 
this case we are able to say that the proper notice could have 
been given within a few days after the accident, as well as, 
or better than, nine months afterwards. The insured under- 
took at their own peril to decide whether there was or would 
be a liability or not, and whether the injury received was 
severe enough to require the stipulated notice to be given. 
Having assumed that hazard, and realized their mistake, they 
have no one to blame but themselves that they are left with- 
out a remedy. 

Equally unavailing for the defendants in error is the claim 
that the stipulation for notice was waived by Mason, the in- 
surance company’s local soliciting agent, or that the company 
is estopped to plead the contract in defense, by misleading 
statements made by Mason. The apparent scope of Mason’s 


authority did not justify the insured in accepting and relying 
VOL. XXIX.—57. 
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upon his words when this accident was verbally reported to 
him. He was a mere soliciting agent, and was invested with 
none of the powers of a general agent or of a special adjusting 
agent. It does not appear to us that he was intrusted with 
any duties in regard to receiving and transmitting notice or 
of adjustment between the parties to the policies. So far as 
we are informed, his duties ended when he received and trans- 
mitted to the company the application of the insured for the 
insurance. Therefore, the defendants in error had no right to 
rely on his advice or suggestions in regard to a matter which 
was not within the apparent scope of his authority, and still 
less could they so rely on his advice when it was distinctly 
contrary to the contract stipulations. It was further ex- 
pressly stipulated in the policy that “no agent has authority 
to waive or alter anything in this policy contained.” The 
pelicy is not unilateral. Since the insured have received, ac- 
cepted, and retained the policy, they are parties to it, although 
not signing it, and are presumed to know and accept all of its 
terms and conditions: Insurance Co. vs. Hook, 61 Ohio St., 
256. The insured, having agreed that the stipulation as to 
notice could not be waived or altered by an agent, cannot ex- 
cuse themselves for nonperformance of the contract as to 
notice to the company by showing that they acted on the sug- 
gestion of the soliciting agent that they should not perform 
the contract as they had made it. In this conclusion we are 
sustained by numerous decisions in other States. We cite 
only a few of them: Carey vs. Insurance Co., 84 Wis., 80; 
Smith vs. Insurance Co., 60 Vt., 682; Porter vs. Insurance Co., 
160 Mass., 188; Walsh vs. Insurance Co., 73 N. Y., 10; Kirk- 
man vs. Insurance Co., 90 Iowa, 457; Gould vs. Insurance Co., 
90 Mich., 302; Insurance Co. vs. Heiduk, 30 Neb., 288; Ermen- 
trout vs. Insurance Co., 63 Minn., 305, 310. We are aware that 
there are decisions to the effect that conditions in respect to 
notice and proofs of loss may be waived by an agent, notwith- 
standing a provision that no agent can change the same. 
Those decisions are put upon the ground that such limitations 
on the authority of agents apply only to provisions relating 
solely to the formation and continuance of the policy, and 
which are essential to the binding force of the contract while 
it is running, and do not apply to conditions which are to be 
performed after the loss has occurred, such as giving notice 
and proof of loss. While we prefer to put the decision of this 





1900.] Newport Imp. Co. vs. Home Ins. Co. 899 


case on the grounds of, and in line with, the decisions already 
stated, we think that we have made it sufficiently clear that 
the stipulation as to notice in this policy is of the very sub- 
stance of the contract in insurance of the kind here contracted 
for, and therefore could not be waived by any agent. The 
Court of Common Pleas erred in rendering judgment for the 
defendants in error upon the conceded facts, and the Circuit 
Court erred in affirming the judgment of the Court of Common 
Pleas. The judgments of both courts are reversed, and the 
judgment is for plaintiff in error. 


COURT OF APPEALS OF NEW YORK. 


NEWPORT IMP. CO. 
v8. 


HOME INS. CO.* 


The policy provided that it should be void if the hazard be increased by any 
means within the knowledge of the insured, or if mechanics be employed 
in building, altering, or repairing the insured premises for more than fifteen 
days at a time, without the company’s consent. Connected with the 
main building insured were two additions used for storage purposes. 
Mechanics were employed for more than fifteen days, and up to the time 
of fire, in tearing down the additions and erecting a new structure and 
connecting it with the main building. 


Held, That the question of increase of hazard was immaterial. The prolonged 
alterations were, as matter of law, a violation of the terms of the policy. 


Wituam Nortinenay, fur Appellant. 
Jones, TownsenD & Rupp, for Respondent. 
BaRtT Lett, J. 

The plaintiff seeks to recover in this action the sum of $2,- 
000 and interest upon a policy of insurance issued by the de- 
fendant on a knitting mill, the property of the plaintiff, in the 
village of Newport, N. Y. This policy was issued on the 4th 
of January, 1895, for the term of one year. The premises were 
destroyed by fire on the night of October 17, 1895. The de- 
fendant denies liability under the policy by reason of certain 
alleged acts of the plaintiff which rendered it void. The 
policy contained this provision, among others :— 

“This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void * * * 


* Decision rendered, June 5, 1900. 
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[here are immaterial provisions]; or if the hazard be in- 
creased by any means within the knowledge or control of 
the insured; or if mechanics be employed in building, alter- 
ing, or repairing the within-described premises for more 
than fifteen days at any one time.” 

This clause in the policy contains a large number of provi- 
sions separated by semicolons, each of which renders it void, 
as herein provided. The answer pleaded the facts, and 
claimed that the hazard was greatly increased, and that the 
acts complained of were with the knowledge and under the 
direction and control of the plaintiff. It is clear that the acts 
to which reference is about to be made fall within the second 
provision above quoted, to the effect, 

“Or if mechanics be employed in building, altering, or re- 
pairing the within-described premises for more than fifteen 
days at any one time.” 

The question of increase of hazard is not necessarily in- 
volved. If mechanics are employed in building, altering, or 
repairing the premises for more than 15 days at any one time, 
and an agreement or consent is not indorsed on the policy per- 
mitting said work, the contract of insurance is void. The 
building insured stood on the south side of a street or high- 
way running east and west. The main building was two 
stories in height, and about 60 feet on the street and 32 feet 
wide, with a basement under it. There was a creek lying 
south of this building some 30 or 40 feet, the land from the 
highway to the creek falling off considerably. On the south 
side of this building, and connected with it, was a house, 22 
feet by 28, used as an engine and boiler house. On the east, 
adjoining the main building, was a house about 32 feet long 
and 28 feet wide, and one story in height. Beyond this was 
another addition, about 30 or 35 feet long, and 25 feet wide. 
These two structures were used for storage purposes at the 
time the insurance was taken out. It rests upon uncontra- 
dicted evidence that some time in the month of August, 1895, 
these two additions on the east were torn down, and in place 
thereof was erected a new building, 72 feet long and 35 feet 
wide, with a four-story tower at the east end thereof. It was 
put up to look in a general way like the old building, and was 
built up against the east end of it, and connected with it. The 
carpenters commenced work on this new building about the 
2d of September, 1895, and the general work on the new struc- 
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ture was not completed at the time of the fire. It appeared 
that the east end of the main building, which separated it 
from the old additions on the east, had a stone wall, which 
was as high as the first floor, that was 20 inches thick. When 
the work on the new building had sufficiently progressed, this 
basement wall was removed, together with the entire east end 
of the building, and these openings were covered by matched 
stuff, to temporarily keep out the wind and rain. It appears 
by undisputed evidence that work was done in the old building 
in order to make the connection on the various floors, and that 
the work was not completed in that regard at the time of the 
fire; also, that the new building was tied and bolted to the old 
structure. The carpenters and painters were at work on the 
premises up to 6 o’clock of the night of the fire. It was also 
proved that there were, in the new building, considerable 
quantities of linseed oil, turpentine, dryer, and other neces- 
sary materials for the painters. There is no proof as to how 
the fire originated, but there is a conflict in the evidence as to 
the point at which it began. Several witnesses testified that 
the four-story tower at the east end of the new building was 
in flames at the time they reached the scene. Two witnesses 
testified that they went to the south side of the building on 
arriving at the premises, and found that the engine and boiler 
house was nearly consumed, and it is to be inferred from this 
evidence that the fire had spread from that building to the 
new part of the main structure. 

As the plaintiff was nonsuited, it is doubtless entitled to the 
most favorable view of the evidence as to the place where the 
fire originated, if it is material. The point was argued in the 
briefs, but we regard it as wholly unimportant. As before 
stated, the question of increase of hazard is not necessarily 
involved in this case. The policy was forfeited by reason of 
these alterations and work in erecting the new building and 
connecting it with the old structure, which necessitated the 
removal of the entire east end of the latter, without written 
consent of the defendant. It is not claimed that any consent 
was obtained from the company to prosecute this work, and 
the plaintiff rests solely on the contention that the provision 
in the policy we are considering has not been violated. In 
Mack vs. Insurance Co. (106 N. Y., 560), a policy of fire insur- 
ance contained the provision declaring that the work of car- 
penters and other mechanics in altering or repairing the build- 
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ing covered by the policy would cause a forfeiture of all claims 
under it, unless the written consent of the company was in- 
dorsed thereon. It also provided that, if the risk should be 
increased by any means within the control of the assured, the 
policy would be void. The building was, at the time of the 
insurance, occupied as a grocery store. It appeared at the 
trial that the plaintiff, after it was issued, leased the build- 
ing for the purpose of carrying on the fruit-drying business, 
which required substantial alterations of the building; among 
others, the removal of portions of two floors and the roof, and 
the construction of large wooden flues extending up through 
the building from the cellar and above the roof. These altera- 
tions were being made without the defendant’s consent, and 
while carpenters were engaged in the work the building was 
destroyed by fire. It was held that the evidence showed a vio- 
lation of the conditions of the policy, which rendered it void, 
and that a submission of the question to the jury was error. 
Chief Judge Ruger, who wrote the opinion of the court, said: 
“The case is brought clearly within the spirit as well as the 
letter of the contract, and, if it does not show a violation of 
the conditions, we can conceive of no situation which would 
have effected that result. In case there had been a submis- 
sion of the facts to the jury, and it had found that carpenters 
were not engaged in making alterations of this building with- 
in the meaning of the policy, it would have been the clear duty 
of the court to have set aside the verdict.” There is, doubt- 
less, a double object in inserting the provision we are con- 
sidering in a fire insurance policy; to wit, the company de- 
sires to be advised of any change in the original conditions of 
the contract, and, further, to charge during the continuation 
of the work, if it sees fit to sanction it, an increased premium. 
While the question of hazard and the increase thereof is al- 
ways one of great moment to an insurance company, yet, 
under the clause in question, it would doubtless have the right 
to terminate the contract of insurance on learning that for- 
bidden work had been in progress for more than 15 days, and 
was still progressing, notwithstanding the fact that the prem- 
ises had not been injured or destroyed by fire. The judgment 
appealed from should be affirmed, with costs. 

O’Brien, Haight, Martin, Vann, and Landon, JJ., concur. 
Parker, C. J., not sitting. Judgment affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


DOHERTY 
v8. 


ANCIENT ORDER OF HIBERNIANS WIDOWS’ 
& ORPHANS’ FUND.* 


The certificate of a benevolent society was payable to a certain beneficiary, 
if living, or if not to the heirs at law. Afterwards the beneficiary died 
and another similar certificate was issued with a new beneficiary sub- 
stituted. The latter, who also afterwards died, had no insurable interest. 


Held, That the second certificate was not invalidated as to the heirs at law. 
The designation of the beneficiary only was invalid, and the executrix of 
the member was entitled to recover on the second certificate. 


Geo. W. Anverson, for Plaintiff. 
Joun W. Corcoran and W. B. Suttivan, for Defendant. 


Morton, J. 

There were two certificates issued in this case,—the first 
bearing date November 12, 1895; and the second, June 15, 
1897. Both were issued to Felix Gallagher, and were in all 
respects the same, except in regard to the dates and the 
names of the beneficiaries. In the first Rose Gallagher, a 
sister of Felix, was named as the beneficiary. She died, and 
at the request of Felix that certificate was taken back by the 
defendant, and another was issued, in which Michael J. Quinn 
was named as beneficiary, Gallagher paying the fee required 
by the change. The declaration is upon the second certificate, 
and the action was originally brought in the name of Quinn. 
It appeared at the trial, however, that Quinn was not a rela- 
tive or dependent of Felix Gallagher, and the writ was 
amended by striking out the name of Quinn, and inserting 
that of Mary Doherty, executrix of the will of Felix Gallagher. 
Each certificate bound the defendant to pay, in 60 days after 
due proof of the death of Felix Gallagher, to the beneficiary, 
. “Tf living, if not to the heirs at law of said member, a 


sum equal to the amount received from one death assess- 
ment, not to exceed one thousand dollars.” 


There was evidence tending to show that due proof was 
made of Felix Gallagher’s death, and that a death assessment 
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exceeded $1,000. The court directed a verdict for the defend- 
ant, and the case is here on plaintiff’s exceptions. 

If Michael J. Quinn had been designated as the beneficiary 
in the first certificate, and no other certificate had been issued, 
it is clear that the invalid designation would not have affected 
the right of the executrix to recover: Elsey vs. Association, 
142 Mass., 224; Rindge vs. Association, 146 Mass., 286; Burns 
vs. Grand Lodge, 153 Mass., 173; Shea vs. Association, 160 
Mass., 289. And, if the second certificate was effectually sub- 
stituted for the first, we do not see why an invalid designa- 
tion in that should have any different effect from what it 
would have had in the other. The question, then, is whether 
there has been an effectual substitution. It was assumed in 
Golden Cross vs. Merrick (163 Mass., 374), that in case of an 
effectual substitution an action would lie upon the latter cer- 
titicate. It is not necessary, we think, that, in order to en- 
title a party to recover upon a later certificate, it should ap- 
pear that the substitution was effectual for all purposes. It 
is sufficient if it appears that it was effectual in respect 
to the right that is asserted. A_ substitution may be 
effectual as between the member and the _ corporation 
or association that would be ineffectual as between 
beneficiaries. In the present case the action is brought 
by the executrix of the member. There is no question 
between beneficiaries involved. The designation contained 
in the certificate being invalid, the certificate is to be 
taken as if it contained no designation whatever; in other 
words, as an agreement to pay the heirs at law of the mem- 
ber, in 60 days after due proof of his death, a sum equal to the 
amount received from one death assessment not exceeding $1,- 
000. The certificate did not create a new obligation. It was 
issued in respect to the same obligation as that in respect to 
which the first was issued; and, as between Felix Gallagher 
and the defendant, we do not see why there was not an ef- 
fectual substitution of the second certificate for the first. We 
think, therefore, that the exceptions should be sustained. 

So ordered. 
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SUPREME COURT OF CALIFORNIA. 


WHITE ET AL. 
v8. 
HOME MUT. INS. CO.* 
Where the policy provides that proofs of loss must be furnished in 60 days, 
and that no action can be maintained until all its requirements have 


been complied with, no suit can be maintained where proofs were not 
furnished until four months after the loss, and no waiver is pleaded. 


Hiram D. Turrie and Jos. R. Parron, for Appellant. 
Cuas. W. Davison, for Respondents. 


Garourte, J. 

This appeal involves a contract of fire insurance, and the 
first question to be considered arises upon the sufficiency of 
the complaint. It appears thereby that the fire occurred 
June 8, 1896, and that proof of loss was made October 19th, 
thereafter. The contract of insurance was attached to the 
complaint as an exhibit, and in that exhibit we find the fol- 
lowing provisions :— 

“And within sixty days after the fire, unless such time is 
extended in writing by this company, shall render a state- 
ment to this company, signed and sworn to,” ete. 

And again :— 

“ No suit or action on this policy for the recovery of any 
claim shall be sustainable in any court of law or equity 
until after full compliance by the insured with all the fore- 
going requirements, nor unless commenced within twelve 
months next after the fire.” 

In view of these provisions of the policy, does the complaint 
state a cause of action, proofs having been made some four 
months after the fire, and the policy requiring such proofs to 
be made within 60 days thereafter? It will be borne in mind 
that no attempt is made by the pleader to set out facts con- 
stituting a waiver. Ostr., Ins. ($ 223), citing Wood, Ins. (§ 
436), and May. Ins. (§ 465), says: “The words ‘ forthwith’ 
and ‘as soon thereafter as possible’ are construed to mean 
the same thing; but when a definite time is specified, as 
‘thirty’ or ‘ sixty’ days, neglect or delay beyond such time in 


* Decision rendered, March 20, 1900. 
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furnishing proofs will be fatal if the language of the policy 
makes the furnishing of proofs within the time designated a 
condition precedent.” Thereupon the author quotes from 
Owen vs. Insurance Co. (57 Barb., 521), as follows: “The 
question presented on this appeal is whether the omission of 
plaintiff to deliver a particular account of his loss and damage 
within ten days after such loss, according to the seventh sec- 
tion of the condition annexed to the policy, is fatal to his right 
of recovery. Such provision is doubtless a condition prece- 
dent, the performance of which by the plaintiff is indispensa- 
ble to the right of recovery. * * * Time, too, is the es- 
sence of the contract in conditions of this kind, and there is no 
power in the court to dispense with a condition, or excuse the 
nonperformance of it. It is only when a duty is created by 
law, that a party is excused from performing it, if perform- 
ance is rendered impossible by act of God, and not when the 
duty is created by contract.” The author thereupon says: 
“This statement of the law stands undisputed, and is strongly 
supported by a large number of decisions from the ablest 
courts in both England and America.” In the investigation 
of this question we have found a few cases opposed to the 
foregoing views, notably Insurance Co. vs. Downs (90 Ky., 
236), and Steele vs. Insurance Co. (93 Mich., 81),—the latter 
case being decided by a divided court. The judgment in this 
latter case turned on the construction given the words “ until 
after ” used in the contract of insurance. As to other con- 
tracts of insurance which have come before that court wherein 
the word “unless” was used in the same connection as the 
words “ until after ” were used in the Steele Case, an opposite 
conclusion has been declared. In those cases the words “until 
after ” were held to substantially differentiate the facts in the 
two classes of cases. It would seem to require a microscopic 
inspection to discover a substantial difference in the meaning 
of the terms “until after compliance” and “unless the insured 
shall have fully complied,” yet in the second class of cases, 
where the proofs have not been furnished within the time 
agreed, the right to bring an action is held barred (Gould vs. 
Insurance Co., 90 Mich., 302), while in the first class of cases it 
is held that the action is not barred: Steele vs. Insurance 
Co., supra. It is quite evident, after reading the various de- 
cisions of the Supreme Court of Michigan, that this question 
has caused it considerable trouble. But upon careful con- 
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sideration we are satisfied that the difference in the two 
forms of expression is unsubstantial, and does not justify 
contrary conclusions in the two classes of cases. The policy 
by direct words says proofs of loss must be furnished within 
60 days from the date of the fire. This is the contract be- 
tween the parties. The period of time provided allows ample 
opportunity to do the work, and the provision is a most 
reasonable one. If this requirement of the contract is bind- 
ing to any extent, if it is binding upon the insured 
to furnish the proofs of loss, then why is it not equally 
binding upon him to furnish proofs within 60 days? 
Why should one provision of the requirements be given 
effect, and not the other? It is not for this court to say 
that the one provision holds any more of substance than the 
other. It is conceded by the Michigan court in all its cases 
that the proofs must be furnished before the action can be 
brought, and it seems equally clear that they should be fur- 
nished within the time specified, or likewise action cannot be 
brought. As the court has already shown, the great weight 
of authority is in direct line with these views. The contract 
is that the action cannot be brought until after a full compli- 
ance by the insured with all the foregoing requirements. 
One of these requirements demanded the insured to furnish 
proofs of loss within 60 days from the date of the fire. At the 
time this complaint was filed the insured had not complied 
with this requirement of the contract, and the 60 days had 
long since gone by. The court instructed the jury as follows: 
“The matter for the jury to determine in settling the question 
as to the right of the defendant to claim the loss of the insur- 
ance upon the ground that the proofs were not presented is, 
were these proofs presented within a reasonable time, the 
reasonableness of the time to be determined by all the facts 
and circumstances of the case? If you find that under these 
facts and circumstances proofs were made within a reasona- 
ble time to the insurance company, then it is your duty gen- 
erally to find in favor of the plaintiffs.” In view of what has 
been said, this instruction is wrong. 

It seems unnecessary to discuss the other questions raised 
by appellant in its brief. For the foregoing reasons, the judg- 
ment and order are reversed. 

We concur: Van Dyke, J.; Harrison, J. 





Supreme Court of Minnesota. 


SUPREME COURT OF MINNESOTA. 


BAXTER 
vs. 


COVENANT MUT. LIFE ASS’N.* 


In an action by the beneficiary to recover upon a life insurance policy, evi- 
dence as to the death of the insured examined, and held, that the trial 
court was justified in granting defendant’s motion for judgment notwith- 
standing the verdict. 


F. D. Larrasert and F. H. Ayers, for Appellant. 
W. C. Catxms and L. W. Gamnons, for Respondent. 


Lewis, J. 

On the former appeal of this case a new trial was ordered 
upon the ground that the evidence was manifestly and pal- 
pably against the verdict of $2,500 returned in favor of plain- 
tiff. Thereupon a new trial was had, and at the close of the 
evidence defendant moved that the court instruct the jury to 
return a verdict for the defendant. This was denied, and 
plaintiff again secured a verdict for $2,500. Thereupon de- 
fendant moved for judgment notwithstanding the verdict, 
which motion the court granted, and plaintiff appeals. 

The evidence upon the former trial was fully analyzed in 
the opinion on the former appeal, and we will not review it at 
this time. The court unquestionably was correct in granting 
a new trial on the evidence at that time, and the plaintiff’s 
evidence on the second trial was substantially the same. In 
addition to that, there was strong evidence on the second 
trial, which was lacking on the first, to the effect that John A. 
Baxter was alive and well. The substance of the cause of 
action was that the plaintiff's husband was dead. The only 
proof she offered on both trials to sustain this issue was that 
her husband had left home, and she had not heard from him, 
and that the body found at Breckenridge was his. At the 
first trial everything found upon the body was scrutinized, and 
the body itself subjected to the most rigid examination. The 
clothing, shoes, hair, teeth, pipe, and comb, blank book, the 
height, weight, age, size, were weighed in the balance, and 
* Decision | rendered, July 24, 1900. Syllabus by the Court. as a 
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found wanting. And now we have the same articles, the 
same testimony, and no new light whatever as to the body it- 
self, or the clothing and articles taken therefrom; and it is 
upon these things alone plaintiff relies as to identity. But, 
after a second attempt with the same result, how can it be 
said that there is any probability of another trial producing 
any more complete proof of the identification of that body? 
The very substance of the proof presented by plaintiff has 
failed: Cruikshank vs. Insurance Co., 75 Minn., 266. 

Order affirmed. 

Brown, J. (dissenting). 

I have no doubt as to the insufficiency of the evidence to 
sustain the verdict, and think a new trial should be granted. 
But I adhere to the dissenting views expounded in the case of 
Brennan Lumber Co. vs. Great Northern Ry. Co. (Minn.). I 
may be wrong in my interpretation of the Cruikshank Case 
and of the statute, but I am unable to reconcile myself to that 
view. It seems perfectly clear to me that the interpretation 
given in the Cruikshank Case is the only one the statute will 
bear, consistent with a recognition of the constitutional right 
to trial by jury. It is there said that the purpose of the stat- 
ute was to extend the common-law practice of granting judg- 
ment notwithstanding a verdict of a jury from the pleadings 
to the evidence in the case. To warrant a judgment notwith- 
standing the verdict, therefore, the evidence should be as 
defective as the pleadings are required to be under the old 
practice. Formal and technical defects in the pleadings are 
insufficient to warrant such a judgment, and so, under the new 
practice, technical and formal defects in the evidence should 
also be held insufficient. Prior to this statute the remedy, 
when a jury returned a verdict in favor of a party upon in- 
sufficient evidence, was a new trial. Such should be the 
remedy still, except in cases where it is clearly apparent that 
all the evidence attainable by either party has been produced, 
in which case final judgment may be ordered if such evidence 
be conclusive one way or the other. The suggestion that 
parties should not be annoyed and put to the expense of re- 
peated trials is without weight. No serious consequences 
resulted under the former practice, and no reasons are ap- 
parent why any should be apprehended under the new. Judg- 
ment notwithstanding the verdict should never be granted on 
the weight of evidence, but only when all the evidence attain- 
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able by either party has been produced, and is conclusive, as a 
matter of law, on the merits of the controversy, in favor of 
the party against whom the verdict is returned. In the case 
at hand I think, as was said in Kreatz vs. School Dist. (Minn.), 
that the evidence lacking to make out plaintiff’s cause of 
action may be supplied on another trial, and that the court 
below should have granted a new trial only. 


UNITED STATES SUPREME COURT. 


MUTUAL LIFE INS. CO. or NEw York, Petitioner, 


v8. 


NELLIE PHINNEY, Executrix of Guy C. Phinney, 
Deceased.* 


The question whether the laws of New York regarding forfeiture of contracts 
applies to a corporation of that State in respect to a policy issued to a 
citizen of another State, and not valid until delivered in that State, con- 
sidered and not decided. 


Where a policy on which the premium was in default was still in force by 
reason of failure of the company to give the statutory notice, but the in- 
sured agreed with the agent to release the company from the contract, 
and that no more premiums should be paid, and surrendered the policy, 
there was a valid rescission of the contract that was binding on the parties. 


Where the company and insured agreed that the contract should be governed 
by the laws of New York, they are absolutely presumed to know what 
such laws are and their legal effect. Any statement of either to the other 
regarding the effect of such laws was a mere expression of opinion which 
would not act as an estoppel. 


NOTE. 

The cases of the same company against Sears, against Allen, and against 
Hill were decided by the court at the same time, in which the essential facts 
were nearly similar, and it was further held that where the beneficiary is dis- 
tinct from the insured, and the former agrees to abandon the contract, and 
the latter refuses to make payments to keep it in life, no recovery can be had, 
though no statutory notice had been given.—[Ep. Ins. L. J. 


Statement of facts by Brewer, J. 

On September 22, 1890, Guy C. Phinney, a resident of the 
State of Washington, applied to the Mutual Life Insurance 
Company of New York for a policy of insurance on his life for 
the sum of $100,000, payable to his executors, administrators, 
or assigns. This application was forwarded by the local 


— 


* Decision rendered, May 28, 1900. 
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agent at Seattle to the general agent of the company at San 
Francisco, and by him to the home office of the company in 
New York City. By reason of such application a policy was 
issued to Phinney, bearing date September 24, 1890, forwarded 
to the general agent at San Francisco, by him to the local 
agent at Seattle, and by the latter delivered to Phinney, who 
received it, and at the same time paid the first year’s premium, 
amounting to $3,770. The policy provided that Phinney 
should pay the annual premium of $3,770 on September 24 of 
each year thereafter for twenty full years, provided he should 
live so long, and also “this policy shall become void by non- 
payment of the premium; all payments previously made shall 
be forfeited to the company, except as hereinafter provided.” 
This last exception referred to certain provisions as to sur- 
render value and readjustment of the amount of insurance on 
the payment of a certain number of payments, none of which 
are material to the question at issue in this case. Prior to 
September 24, 1891, notices were sent by both the general 
agent at San Francisco and the local agent at Seattle to Phin- 
ney that his premium would be due on September 24, 1891. 
Twice between the time of the receipt of this notice and the 
24th of September, 1891, Phinney met Stinson, and requested 
him to accept his notes for the payment of the premium. This 
proposition was declined by Stinson, who declared at the time 
that he was unable to advance the premium for Phinney. 
Some time after September 24, 1891 (the exact date being un- 
known, but, according to the testimony, from four to six 
weeks thereafter), Phinney again met Stinson, and stated that 
he was prepared to pay the premium, but was told that it 
could not be accepted unless a certificate of health was fur- 
nished. No certificate of health was ever furnished. Phinney 
stated that he could not obtain it, as he had been rejected by 
another company a few days before, nor was there ever any 
formal tender of the premium. In December, 1891, or Janu- 
ary, 1892, Stinson requested Phinney to allow him to have the 
policy to use for canvassing purposes, and Phinney thereupon 
surrendered the policy to the agent, with the statement that, 
as the same had lapsed, he had no further use for it. Stinson 
received the policy, and never returned it to Phinney. On 
September 24, 1892, the premium falling due on that day was 
neither paid nor tendered by Phinney, nor did he after the sur- 
render of the policy in December, 1891, or January, 1892, ever 
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take any action in regard thereto, or pay, or offer to pay, any 
premium thereon. On September 12, 1893, Phinney died, leav- 
ing his last will and testament, wherein he nominated the 
plaintiff as executrix. Nothing was done by her under this 
policy until July, 1894, although Phinney held policies in two 
other companies at the time of his death, proofs in respect to 
which were presented by the executrix within one month after 
his death. At that time she wrote to the insurance company 
a letter, in which she stated as follows:— 
Seattle, Wash., July 11, 1894. 

The Mutual Life Insurance Co. of New York:— 

Gentlemen—On September 24, 1890, my husband, Guy C. 
Phinney, took out a policy, No. 422,198, in your company in 
the sum of one hundred thousand dollars. He died in this 
city last September 12, 1893. Not being familiar with his 
affairs, and the policy being mislaid, I was not aware that 
he held such a policy until a few days ago, when the matter 
was brought to my attention. 

In addition, it appears that on the 16th day of September, 
1893, in her application for probate of her husband’s will, she 
filed an affidavit, which contained these statements :— 

“ Real estate, consisting of lands in said King County, of 
town lots in the city of Seattle, and of improved city prop- 
erty, the exact description of all which is at this time un- 
known to your petitioner, but which is entirely community 
estate, the value of which is about $300,000; that there is 
personal property of various kinds, all of the same being 
community property of the value of about $50,000; that the 
total estate of said deceased, including the community in- 
terest of your petitioner, who is the widow of the said de- 
ceased, does not exceed in value the sum of about $350,000.” 
In July, 1894 (evidently at the suggestion of counsel), she 

presented her claim under the policy, which was rejected, and 
thereupon this suit to recover thereon was brought in the Cir- 
cuit Court of the United States for the district of Washington. 

At the time the application was made and the policy issued 
the following statute was in force in the State of New York:— 

“ Section one of chapter 341 of the laws of eighteen hundred 
and seventy-six, entitled ‘An Act Regulating the Forfeiture of 
Life Insurance Policies,’ is hereby amended so as to read as 
follows :— 

“Section 1. No life insurance company doing business in 
the State of New York shall have power to declare forfeited 
or lapsed any policy hereafter issued or renewed by reason 
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of nonpayment of any annual premium or interest, or any 
portion thereof, except as hereinafter provided. When- 
ever any premium or interest due upon any such policy shall 
remain unpaid when due, a written or printed notice stating 
the amount of such premium or interest due on such policy, 
the place where said premium or interest should be paid, 
and the person to whom the same is payable, shall be duly 
addressed and mailed to the person whose life is assured, or 
the assignee of the policy, if notice of the assignment has 
been given to the company, at his or her last-known post- 
office address, postage paid by the company, or by an agent 
of such company, or person appointed by it to collect such 
premium. Such notice shall further state that unless the 
said premium or interest then due shall be paid to the com- 
pany or to a duly appointed agent or other person authorized 
to collect such premium within thirty days after the mailing 
of such notice, the said policy and all payments thereon will 
become forfeited and void. In case the payment demanded 
by such notice shall be made within the thirty days limited 
therefor, the same shall be taken to be in full compliance 
with the requirements of the policy in respect to the pay- 
ment of said premium or interest, anything therein contained 
to the contrary notwithstanding; but no such policy shall 
in any case be forfeited or declared forfeited or lapsed until 
the expiration of thirty days after the mailing of such no- 
tice. Provided, however, that a notice stating when the 
premium will fall due, and that if not paid the policy and all 
payments thereon will become forfeited and void, served in 
the manner hereinbefore provided, at least thirty and not 
more than sixty days prior to the day when the premium is 
payable, shall have the same effect as the service of the no- 
tice hereinbefore provided for. 


“See. 2. The affidavit of any one authorized by section one 
to mail such notice, that the same was duly addressed to the 
person whose life is assured by the policy, or to the assignee 
of the policy, if notice of the assignment has been given to 
the company, in pursuance of said section, shall be presump- 
tive evidence of such notice having been given.”—-Laws 
1877, chap. 321. 


. 

In 1892, and after the first default in the payment of pre- 
mium by Phinney and the surrender of his policy to the agent, 
Stinson, the following statute was substituted for the Act of 
1877 :— 

“ Sec. 92. No forfeiture of policy without notice.—No life 
insurance corporation doing business in this State shall de- 
clare forfeited, or lapsed, any policy hereafter issued or re- 
newed, and not issued upon the payment of monthly or 


weekly premiums, or unless the same is a term insurance 
Vou. XXIX.—58. 

















914 United States Supreme Court. [ Oct., 





contract for one year or less, nor shall any such policy be 
forfeited, or lapsed, by reason of nonpayment when due of 
any premium, interest, or installment or any portion thereof 
required by the terms of the policy to be paid, unless a writ- 
ten or printed notice stating the amount of such premium, 
interest, installment, or portion thereof, due on such policy, 
the place where it should be paid, and the person to whom 
the same is payable, shall be duly addressed and mailed to 
the person whose life is insured, or the assignee of the 
policy, if notice of the assignment has been given to the cor- 
poration, at his or her last-known postoffice address, postage 
paid by the corporation, or by an officer thereof, or person 
appointed by it to collect such premium, at least fifteen and 
not more than forty-five days prior to the day when the 
same is payable. 

“The notice shall also state that unless such premium, in- 
terest, installment, or portion thereof, then due, shall be 
paid to the corporation or to a duly appointed agent or per- 
son authorized to collect such premium by or before the day 
it falls due, the policy and all payments thereon will become 
forfeited and void except as the right to a surrender value or 
paid-up policy as in this chapter provided. 

“Tf the payment demanded by such notice shall be made 
within its time limited therefor, it shall be taken to be in 
full compliance with the requirements of the policy in re- 
spect to the time of such payment; and no such policy shall 
in any case be forfeited or declared forfeited or lapsed, until 
the expiration of thirty days after the mailing of such 
notice. . 

“The affidavit of any officer, clerk, or agent of the corpo- 
ration, or of any one authorized to mail such notice, that the 
notice required by this section has been duly addressed and 
mailed by the corporation issuing such policy, shall be pre- 
sumptive evidence that such notice has been duly given.”— 
Laws 1892, chap. 690. 

The application made by Phinney for the policy contained 
this statement: “ This application is made to the Mutual Life 
Insurance Company of New York, subject to the charter of the 
company and the laws of the State of New York.” The policy 
stipulated that on its maturing the insurance company would 
“pay at its home office in the city of New York.” It also 
stipulated that the annual premium should be payable “ to the 
company at its home office in the city of New York.” The 
policy also contained this provision :— 

“Payment of premiums.—Each premium is due and pay- 


able at the home office of the company in the city of New 
York, but will be accepted elsewhere when duly made in ex- 
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change for the company’s receipt, signed by the president or 

secretary. Notice that each and every such payment is due 

at the date named in the policy is given and accepted by the 
delivery and acceptance of this policy, and any further no- 
tice, required by any statute, is thereby expressly waived.” 

In its answer the company pleaded that the contract was to 
be taken as a contract made in the State of Washington, and 
not controlled by the laws of the State of New York, because 
the application stipulated that the contract “shall not take 
effect until the first premium shall have been paid and the 
policy shall have been delivered.” In fact, the policy was de- 
livered and the premium paid in the State of Washington. It 
also pleaded the other provisions in reference to the failure to 
pay the annual premium, and the waiver, abandonment, and 
rescission of the contract by the assured under the circum- 
stances hereinbefore named. 

The case came on for trial on these pleadings before the 
court and a jury, and resulted in a verdict and judgment for 
the plaintiff for the amount of the policy, less the unpaid pre- 
miums. The case was thereupon taken on error to ‘the 
United States Circuit Court of Appeals for the Ninth circuit, 
which court dismissed the writ of error on the ground that it 
had no jurisdiction by reason of a failure on the part of the 
plaintiff in error to file the writ of error in the office of the 
clerk of the trial court: 48 U.S. App., 78. Thereupon appli- 
cation was made to this court, and the case brought here on 
certiorari. 


Jutien T. Davies, Epwarp Lyman Suort, Jonun B. ALLEN, FREDERICK 
D. McKenney, and Rosert Sewexz, for Petitioner. 
Stanton Warsurton and A. F. Burieicn, for Respondent. 


Brewer, J., delivered the opinion of the court. 

The first question naturally is in respect to the jurisdiction 
of the Circuit Court of Appeals. The transcript filed in that 
court, in addition to the record of the proceedings on the trial, 
which trial culminated in a judgment on October 17, 1895, con- 
tained: First, a petition for a writ of error filed by counsel 
for the insurance company, on December 14, 1895; then an 
order by the trial judge, allowing the writ of error and fixing 
the supersedeas bond at $125,000; an assignment of errors; a 
supersedeas bond, approved by the trial judge; a citation 
signed by him, and service admitted by counsel for the plain- 
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tiff, all these on the same day. In addition, a return by the 
marshal, showing personal service on the plaintiff of the cita- 
tion; the writ of error allowed by the trial judge, and an in- 
dorsement thereon by the clerk of the trial court (by deputy) 
in the following language: 

“ Received a true copy of the foregoing writ of error for de- 
fendant in error. Dated this 14th day of December, 1895. A. 
Reeves Ayres, Clerk of the United States Circuit Court for the 
Ninth Circuit District of Washington. By R. M. Hopkins, 
Deputy Clerk.” 

On the hearing in the Court of Appeals an affidavit of the 
deputy clerk of the trial court was filed, which, after averring 
that the petition and assignment of errors, the orders grant- 
ing the writ of error, and fixing the amount of the bond, and 
the bond, were each on file in his office, and all bore the follow- 
ing indorsement :-- 

* Filed December 14, 1895. In the U. 8S. Circuit Court. 

A. Reeves Ayres, Clerk. By R. M. Hopkins, Deputy Clerk,” 
—stated that upon the filing of these papers he prepared a 
writ of error, issued and delivered it to R. ©. Strudwick, one of 
the attorneys of the insurance company, who took the same 
from his office, and added :— 

“That a few minutes thereafter the said Strudwick re- 
turned to my office, and delivered to and lodged and filed with 
me said writ of error, with the allowance thereof indorsed 
thereon by the before-mentioned judge, and at the same time 
delivered to and lodged and filed with me a copy of said writ 
for the use of defendant in error. 

“That said original writ of error remained in my office and 
in my custody from said 14th day of December, 1895, until the 
4th day of January, 1896, at which time I transmitted the 
same, with my return thereto, to this honorable court. 

“That the original citation herein, a copy of which appears 
on pages 395 and 396 of the printed record herein, was re- 
turned to and filed with me by a deputy marshal of the United 
States for the district of Washington, on the 18th day of De- 
cember, 1895, and the same remained in my office and in my 
custody and control from said date until the same was trans- 
mitted to this honorable court, together with the writ of error 
and return thereto on the 4th day of January, 1896. It has 
not been my custom to indorse original citations and writs of 
error at the time they are filed with or served upon me, for the 
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reason that I have deemed the same as writs of the Circuit 
Court of Appeals, to be indorsed by the clerk of said court 
upon his receipt of the same with my return thereto; but, as a 
matter of fact, the writ of error and citation herein were ac- 
tually delivered to, and filed and lodged with me, as above 
stated.” 

Upon these facts we are clearly of opinion that jurisdiction 
wis vested in the Court of Appeals. The majority of that 
court, in sustaining the motion to dismiss, relied on the fol- 
lowing decisions of this court: Brooks vs. Norris, 11 How., 
204-207; Mussina vs. Cavazos, 6 Wall., 355; Scarborough vs. 

,argoud, 108 U. S., 567; Polleys vs. Black River Improv. Co., 
113 U.S., 81, 369; Credit Co. vs. Arkansas C. R. Co., 128 U.S., 
258; in the first of which it was said by Chief Justice Taney: 
“Tt is the filing of the writ that removes the record from the 
inferior to the Appellate Court, and the period of limitation 
prescribed by the act of Congress must be calculated accord- 
ingly. The day on which the writ may have been issued by the 
clerk, or the day on which it is tested are not material in de- 
ciding the question.” 

In that case the question presented was one of limitations. 
and not what was necessary to constitute a filing. The stat- 
ute requiring writs of error to be brought within a certain 
time, the question determined was whether the mere allow- 
ance.or issue of the writ constituted a bringing of the writ of 
error within the meaning of the statute, or whether, as was 
held, it was not brought, had not performed its office, until it 
had been filed with the clerk of the trial court. In this case 
there is no question of time. All the proceedings, with a view 
of taking the case to the Appellate Court, were had within 
less than three months from the date of the judgment. The 
transcript filed in the Court of Appeals made it clear that 
everything which the trial judge was required to do was done; 
the writ of error was allowed, the citation signed and bond ap- 
proved, and also that the citation was duly served upon the 
counsel for the plaintiff, and service accepted. It also showed 
that a copy of the writ of error was received and filed by the 
clerk of the trial court, and while it is true that it did not 
show that the original writ of error was filed in his office, yet 
the affidavit made by the deputy clerk (which is not disputed) 
disclosed that it was so filed, and on the same day with the 
other proceedings for perfecting the transfer of the case to the 
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Court of Appeals. Now, while it may be technically true, as 
said by the majority of the Court of Appeals, that the indorse- 
ment on the copy of the writ of error of its receipt for the 
benefit of the defendant in error, plaintiff below, was under 
$ 1007 of the Revised Statute, with a view to a supersedeas, 
and may not itself be sufficient evidence of the filing of the 
original writ, yet the affidavit of the deputy clerk, who had 
charge of the office, shows positively that it was left with him 
and filed. If it was left with him and he failed to indorse it 
as filed, can it be that his omission defeats the party’s right to 
transfer the case to the Appellate Court? Is it within the 
power of a clerk to overrule the action of the judge, and pre- 
vent an appeal or writ of error which he has allowed? When 
the judge has done all that is necessary for him to do to per- 
fect the transmission of the case to the Appellate Court, and 
the party seeking review has done all that is required of him, 
can it be that the omission of a clerk (if there was such an 
omission) can prevent the jurisdiction attaching to the Appel- 
late Court? Obviously not. “ When deposited with the clerk 
of the court, to whose judges it is directed, it is served:” Mus- 
sina vs. Cavazos, 6 Wall., 355, 358. While we have always 
been careful to see that the required order of procedure has 
been complied with before any case shall be considered as 
transferred from a lower to a higher court, that the party 
seeking a review must act in time and must make a substan- 
tial compliance with all that the statute prescribes, at the 
same time we have been equally careful to hold that no mere 
technical omission which did not prejudice the rights of the 
defendant in error should be made available to oust the Ap- 
pellate Court of jurisdiction. We are clear that upon the 
showing made the Court of Appeals had jurisdiction, and 
should have proceeded to dispose of the case upon its merits. 

Coming now to the merits, many questions have been ex- 
haustively discussed by counsel in brief and argument. One 
is, to what extent, if at all, the law of New York controls in 
respect to the policy sued on. 

By the insurance company it is contended that it does not 
apply; that it operates only upon contracts of insurance con- 
summated within the State of New York; that it commences, 
“No life insurance company doing business in the State of 
New York shall have power,” etc.; that it thus includes for- 
eign as well as local insurance companies, and, as it confessedly 
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cannot control the operations or modify the contracts of for- 
eign insurance companies made outside the State, the true 
construction is that it applies to both foreign and local com- 
panies only as to business done within the State; that as the 
application was signed by the insured in the State of Wash- 
ington, and when received by the company in New York was 
there accepted only conditionally, and as the policy which was 
prepared and forwarded to an agent of the company in Wash- 
ington contained an express stipulation that it should “ not 
take effect until the first premium shall have been paid and 
the policy shall have been delivered,” and as the premium was 
in fact paid, and the policy delivered in the State of Washing- 
ton, the contract was a Washington contract, and governed 
by the laws of that State. and not by the laws of New York 
(Equitable L. Assur. Soc. vs. Clements, 140 U. S., 226, 232); 
that the statement in the application signed by Phinney that 
it was made “ subject to the charter of the company and the 
laws of New York,” by its terms refers only to the application, 
and does not make the laws of New York controlling in refer- 
ence to the terms of the contract, which was evidenced by the 
policy subsequently issued; and that being a Washington con- 
tract, and there being no legislation in that State in respect to 
matter of forfeiture, by its terms it became forfeited on the 
nonpayment of the second annual premium. 

On the other hand, it is contended by the executrix that, 
whatever may be the effect of the statute upon foreign com- 
panies which may happen to be doing business within the 
limits of New York, it is as to local companies practically a 
modification of their charters and a statutory rule thereafter 
controlling all.contracts made by them, whether within or 
without the State; that even if this be not true, yet, as the 
policy refers to the application and makes it a part of the con- 
tract, and as there is no law of New York which affects in any 
way an application as such, the statement therein, that it is 
made subject to the charter of the company and the laws of 
New York, must be understood as directly incorporating the 
laws of New York into the contract, or at least referring to 
them as containing the rules for its construction and enforce- 
ment; and also, inasmuch as, by its terms, final performance 
(that is, the payment of the policy) is to be made in New York, 
the law of the place of performance is the law which governs 
as to the validity and interpretation of the contract: Central 
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Nat. Bank vs. Hume (128 U. S., 195, 197, 206); Coghlan vs. 
South Carolina R. Co. (142 U.S., 101, 109), and cases cited in 
the opinion. 

We are not insensible of the importance, as well as the dif- 
ficulty, of the question thus presented in these various 
aspects, but think that the case may properly be disposed of 
without any consideration or determination thereof. 

We shall assume, without deciding, that the law of New 
York does control in respect to this contract, and still are of 
ihe opinion that the judgment must be reversed for error oc- 
curring on the trial, and error of such a character as, in view 
of the testimony, may render it unnecessary ever to consider 
the question to which we have referred. Confessedly, the in- 
sured did not pay the annual premium due September 24, 1891, 
nor that due September 24, 1892, although he lived until 
September 12, 1893. It appears from the undisputed tes- 
timony that the insured knew when the premium became 
due in September, 1891. Twice he spoke to the local agent, 
seeking to arrange for the payment of the premium by 
a note, and some three or four months thereafter he surren- 
dered the policy to such agent. It is true that, at the time of 
the surrender the agent told the insured that the policy was 
forfeited, or words to that effect, and that the insured said to 
him that, as the policy had lapsed, it was no good to him, and 
the agent might take it if he wanted it. But never thereafter 
until the time of his death, more than a year and a half, was 
anything done or said by the insured in respect to the policy; 
no suggestion of payment of premium or anything of any kind 
in respect to it. He treated the matter as abandoned, and 
gave up to the agent of the company the instrument by which 
the contract was evidenced. Further, after his death his 
widow, the plaintiff, filed an affidavit that the personal prop- 
erty of her husband’s estate amounted only to $50,000, which, 
of course, was not true if she had a $100,000 policy in the de- 
fendant company. Not only that; she ignored the policy alto- 
gether for nearly ten months, although she promptly claims 
under other policies. As she testified that she knew of the 
existence of this policy her conduct is explainable only on the 
theory that she understood that, which the evidence affirms, 
her husband had abandoned the policy and surrendered it to 
the company. Upon these facts the defendant asked this in- 
struction, which the court declined to give:— 
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“ If you find from the evidence in this case that the said Guy 
C. Phinney stated to the representative of the defendant in 
the State of Washington that he could not pay the premium 
falling due September 24, 1891, and that he did not pay nor 
tender the same, and that he thereafter surrendered said 
policy to the defendant’s representative, they mutually believ- 
ing and understanding that the same was of no force or valid- 
ity then or thereafter, by reason of the nonpayment of the 
said premium, this would constitute an abandonment and re- 
scission of this contract by both parties thereto, and would put 
an end to the same; and if you find the facts so to be, you must 
find a verdict for the defendant.” 

In lieu thereof the court charged as follows:— 

“ Now, it is contended that Mr. Phinney and this company, 
acting through Mr. Stinson as its agent, arrived at an under- 
standing and agreement that the policy should not continue 
longer in force; Phinney was to pay no more money, and that 
his rights and the policy were abrogated. Notwithstanding 
the provision of the statute of New York, that a provision in 
the policy itself waiving notice has no effect, and that the com- 
pany can only forfeit the policy for nonpayment of premium 
by mailing the prescribed notice, still it would be competent, 
and it was competent, for the parties mutually to agree to the 
cancellation of a life insurance policy if they saw fit to do so. 
And if the evidence in the case shows that Mr. Phinney did 
voluntarily, without being induced by any false representa- 
tions, or deceit to give up the policy, rescind the contract and 
give up the policy rather than to continue to pay the pre- 
miums provided for in the policy, that agreement would have 
the effect to terminate this policy so that it would no longer 
be a continuing contract. There is testimony in the case 
tending to prove that Mr. Phinney was unable to meet the sec- 
ond payment when it fell due, and by reason of his failure to 
make that payment, he voluntarily delivered up the policy to 
Mr. Stinson as an agent of the company, with the understand. 
ing, expressed at the time, that it was lapsed, that it was no 
longer a continuing contract in his favor. If there was a full 
and fair understanding between these two men in that matter, 
and they both treated it as an abrogated and annulled con- 
tract, and each relied upon that understanding, it would have 
the effect to terminate the policy, and the company would 
have the right to consider itself absolved from any obligation 
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to give the statutory notice in order to forfeit the policy, be- 
cause it would be unnecessary for the company to forfeit by 
legal proceedings what the opposite party had voluntarily re- 
linquished. It is « question of fact, therefore, for you to 
determine from the evidence in the case, whether there was a 
full, complete understanding and meeting of minds between 
Mr. Phinney and Mr. Stinson, and such an agreement and un- 
derstanding entered into between them, whether the policy 
was surrendered and delivered up to Mr. Stinson, with an un- 
derstanding, and whether, relying upon that understanding, 
the defendant company subsequently acted.” 

In view of the facts heretofore narrated, it is obvious, not 
only that there was error in the action of the court in declin- 
ing to give the instruction requested by the insurance com- 
pany, and giving that which it did, but also that the error was 
material. The instruction given suggested a matter in re- 
spect to which there was no testimony, yet which, in view of 
other language in the charge, was quite sure to mislead. In 
reference to this matter of abandonment and rescission, the 
court in effect declared that it was binding, unless induced by 
false representation or deceit. There is not the slightest syl- 
lable in the testimony to suggest that the agent deceived the 
insured, nor that he made a false representation in the sense 
in which a false representation may avoid a contract. And 
yet, as the court had already ruled that the law of New York 
controlled, that there was no forfeiture until the notice pre- 
scribed by the statute of that State had been given, the jury 
must have understood that when the agent said that the 
policy had lapsed, he made a false representation, and, there- 
fore, that the action of the insured, based upon that false rep- 
resentation, did not amount to an abandonment. But 
whether that statement of the agent was correct in matter of 
law is doubtful; whether true or false, or, more accurately, 
whether correct or not, in its interpretation of the law appli- 
cable to this contract, is immaterial. It was merely a state- 
ment of what he supposed the law was, and the insured was 
under the same obligations to know the law that the company, 
or its agent, was. The jury evidently proceeded upon the sup- 
position that the insurance company, located in New York. 
knew what the law of that State was; the insured, residing in 
Washington, did not; and when the agent stated what the 
condition of the contract was, he misrepresented the law of 
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New York, of which the insured was ignorant, and, being igno- 
rant, was not bound by any act based thereon in the way of 
abandonment or rescission. But surely no such rule as that 
obtains. When two parties enter into a contract, and make it 
determinable by the law of another State, it is conclusively 
presumed that each of them knows the law in respect to which 
they make the contract. There is no presumption of igno- 
rance on the one side and knowledge on the other. Reverse the 
situation. Suppose the insurance company had made this 
contract as a Washington contract, and there had been some 
peculiar provision of that State controlling all contracts made 
within the State; could the company, a corporation of New 
York, thereafter be permitted to say that it did not know what 
the law of Washington was; that the insured, as a resident of 
that State, must be presumed to have known it; that he did 
not communicate his information, and therefore it was not 
bound by that law, and that if he said anything in reference to 
it, it was a case of false representation or deceit? No one 
would contend this. And so, when these two parties, the in- 
surance company and the insured, dealing, as we are now sup- 
posing, in a contract which they mutually agreed should be 
determinable by the laws of New York, it is an absolute pre- 
sumption that each knew those laws, and that neither one 
could be misled by any statement in respect thereto on the 
part of the other. Whatever opinion either might express in 
reference to those statutes was a mere matter of opinion. He 
was chargeable with knowledge just exactly as the insurance 
company was. Sturm vs. Boker (150 U. S., 312), is decisive of 
this question. In that case the statement of the insured as to 
a question of law was insisted upon as conclusive, but this 
court said :— 

* Both the defendants and the insurance companies had the 
written contracts before them, and were presumed, as a mat- 
ter of law, to know their legal effect and operation. What 
the complainant said in his testimony was a statement of opin- 
ion upon a question of law, where the facts were equally well 
known to both parties. Such statements of opinion do not 
operate as an estoppel. If he had said, in express terms, that 
by that contract he was responsible for the loss, it would have 
been, under the circumstances, only the expression of an 
opinion as to the law of the contract, and not a declaration or 
admission of a fact, such as would estop him from subse- 
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quently taking a different position as to the true interpreta- 
tion of the written instrument. 

“In Brant vs. Virginia Coal & I. Co. (98 U. S., 326, 337), it 
was said: ‘ Where the condition of the title is known to both 
parties, or both have the same means of ascertaining the 
truth, there can be no estoppel.’ 

“So, in Brewster vs. Striker (2 N. Y., 19), and Norton vs. 
Coons (6 N. Y., 38), and approved in Chatfield vs. Simonson (92 
N. Y., 209, 218), where it was ruled ‘that the assertion of a 
legal conclusion, where the facts were all stated, did not 
operate as an estoppel upon the party making such asser- 
tion.’ ” 

So, whatever the local agent may have said as to the con- 
dition of the contract was a mere expression of opinion as to a 
matter of law in respect to which both parties were equally 
chargeable with knowledge. It seems to us clear that only 
because of the inference to be drawn from the rejection of the 
instruction asked by the defendant, and the giving of the in- 
struction with this suggestion of false representation or 
deceit, can the verdict of the jury be accounted for. 

Nor can we think that the action of the defendant in re- 
questing, after the jury had returned and asked certain ques- 
tions, which were answered by the trial judge, that he repeat 
the instructions theretofore given in respect to waiver and 
abandonment, is to be taken as an indorsement of those in- 
structions. After it had once excepted to the refusal of an 
instruction which it had asked, and excepted to those that 
were given, it did not lose the benefit of such exceptions by a 
request that the court repeat the instructions excepted to in 
connection with certain answers made to questions pro- 
pounded by the jury. It meant simply that if the court an- 
swered, as it did, the questions propounded by the jury, it 
ought to supplement those answers with a restatement of the 
instructions theretofore given, and asking that restatement 
was not an admission that they were correct, but simply a re- 
quest that they should be restated so as to qualify the answers 
given to the questions. 

In this connection we may be permitted to suggest that no 
afterthought of ingenious and able counsel should be permit- 
ted to disturb the understanding and agreement of the parties 
based upon their belief as to what the law is, or to enforce a 
contract which both parties concluded to abandon. 
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A single further matter requires notice, and we mention it 
simply to indicate that we have considered, although we do 
not decide, the question involved therein: The contract of in- 
surance is a peculiar contract, especially when made with a 
mutual insurance company, for although in terms a contract 
with a corporation it is in substance a contract between the 
insured and all other members of that company. The char- 
acter of this contract was fully considered and discussed by 
this court in New York L. Ins. Co. vs. Statham (93 U.S8., 24), 
and to that case we refer without quotation. Now, whether 
the insurance company, if the law of New York be applicable, 
could insist upon a forfeiture without giving the notice pre- 
scribed by the statutes of that State, and, enforcing it, forfeit 
all premiums paid, all obligation for the return of the sur- 
render value, all right of the insured by subsequent payments 
to continue the policy in force, is one question. But it is a 
very different question whether the executrix of the insured, 
after his long delinquency in the payment of premiums, can 
enforce the contract as against the other insured parties, 
thereby diminishing their interest in the accumulated reserve. 
Ordinarily no one can enforce a contract unless on his part he 
performs the stipulated promise, and it may be that this rule 
is operative in this case. We do not care to decide the ques- 
tion, and only mention it for fear that it should be assumed we 
had overlooked it. It is a question which may never arise in 
the future litigation of this case, and until it necessarily 
arises we do not feel called upon to decide it. 

For these reasons the judgments of the Court of Appeals of 
the Ninth circuit and of the Circuit Court of the United 
States for the district of Washington are reversed, and the 
case remanded to the latter court with instructions to award 
a new trial. 

Mr. Justice Peckham did not sit at the hearing, and took no 
part in the decision of this case. 
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There is a privity of interest between the insured and the one to whom he as- 
signed the policy sufficient to enable them to join in a suit to have their 
rights recognized. 


When a corporation, by its action, leads a policyholder to believe that it 
will issue notices of the maturity. of its premiums, it is without right to 
invoke a waiver, made by the insured at the time he was insured, to the 
prejudice of the one to whom he assigned the policy. 


This assignee had always received notice through the agency of persons con- 
nected with the company ; and as to one of their agents, though no longer 
in the company’s employ, he continued to see that the assignee received 
notice. The evidence does not show that the assignee was aware that he 
(this agent) had been discharged. Held, That notice is the rule, and that 
the company will not be held relieved from the necessity of giving no- 
tice, unless it clearly appears that it was justified in not giving notice. 


With reference to time, the company had not been exact in computing it, and 
received premiums after maturity. Besides, thirty full days had not 
elapsed when the forfeiture was declared. Held, That assignee is entitled 
to have his policy reinstated upon his payment of all the premiums due, 
immediately after the judgment of the court becomes final. 


Denecri, Buarn & Denecri:, for Appellant. 

Lazarus & Lucg, for Appellee. 

Breavx, J. 

This is an action brought by Sol. Elgutter, the plaintiff, to 
have a policy of insurance reinstated and declared in full force 
and effect, and to compel the defendant to accept the pre- 
miums unpaid. There was a judgment in the District Court 
in favor of plaintiff, from which defendant appeals. 

The plaintiff alleges that in 1892 the defendant issued a 
policy of insurance on the life of Herman Aronsohn for $3,000, 
which was assigned by the insured to him (petitioner). The 
certificate of insurance declares, among other things, that 
premiums shall be paid within the designated time specified 
in the policy, and that, whether or not the insured receives the 
notice mentioned in the certificate, it shall be a condition pre- 
cedent to the continuance of the policy that a sum equal to 
the amount 

“ Of the last preceding mortuary premium and dues paid 
shall be paid said association within thirty days of the first 
» * Decision rendered, April 23, 1900. Syllabus by the Court. 
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week day of the month when due, and any deficiency in said 

amount shall be paid upon the demand of the association.” 

If there is default in the payment of premiums, the policy 
“shall expire, and become null and void, and the payments 
previously made are forfeited.” It appears that the amounts 
of the mortuary premiums and dues payable on the 1st day of 
February, 1896, or 30 days thereafter, were not paid, and it is, 
in consequence, claimed by the defendant insurance company 
that the policy thereby became null and void. Regarding no- 
tice, petitioner avers that the defendant association failed to 
give him notice of the mortuary premiums and dues which were 
due February 1, 1896, or 80 days thereafter; that on March 
9, 1896, he, through a representative, tendered to the agent of 
the defendant in New Orleans the amount of the premium and 
dues, which were refused, and that since that time he has 
always been ready, to the knowledge of the association, to pay 
all his indebtedness to it, but that the defendant persistently 
refuses to accept payment; that under the terms of the policy 
the company should have given him notice of the premiums 
and dues which he owed on February 1, 1896, by addressing it 
to Newellton, in the parish of Tensas. Petitioner further 
avers that he was formerly domiciled in the city of New Or- 
leans, where he received his notices and paid his premiums and 
dues; that in 1896 he left this city, and took up his residence 
at Newellton; that the agent in New Orleans, whose duty it 
was to give notices and to collect premiums, knew of his 
change of residence and address; that for the premiums and 
dues previous to February 1, 1896, the defendant company, 
through its agent, mailed his notices to Newellton, instructing 
him to remit the amount called for to the company in New 
York, and this he did, as directed, all except the last pre 
mium, which, owing to a want of notice, escaped his attention. 
' The defendant filed an exception of no cause of action. While 
this exception was pending, Herman Aronsohn, the insured, 
who had assigned his certificate to Elgutter, the plaintiff, in- 
tervened in the suit, and adopted all the averments made by 
the plaintiff. He alleges that he was interested in having the 
indebtedness upon which the assignment was made paid at the 
maturity of the policy, and was, therefore, interested in hav- 
ing the policy reinstated; that it had been the custom of the 
defendant to give the plaintiff notice of the payment of the 
mortuary premiums and dues; that payments had always been 
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demanded of plaintiff, and that the defendant company had 
looked to the plaintiff, and not to him (intervener), knowing 
that he (plaintiff) had agreed to pay the premiums and dues. 
The exception of no cause of action, filed by the defendant, as 
mentioned above, was overruled, and in due time defendant 
filed its answer, admitting the execution of the policy and its 
assignment, as alleged, but denying that the contract was an 
existing contract, as it had become null and void through fail- 
ure of plaintiff to make payment of premiums and dues as re- 
quired. Defendant’s position further is that it had given no- 
tice to Aronsohn, the insured, and that Elgutter was not 
entitled to notice. The evidence shows that the defendant is a 
corporation organized under the laws of the State of New 
York, its business being that of insuring the lives of its mem- 
bers upon the co-operative assessment plan; that on the first 
week day of the months stated in the policy its board of di- 
rectors made assessments upon the entire membership for 
such sums as it deemed sufficient to meet the existing claims 
of death; that any member failing to receive notice of this 
assessment held himself bound to notify the home office of said 
failure, and that a failure to pay the assessment forfeits his 
membership, but that, as made evident by the charter, the ex- 
ecutive association has the power to reinstate a delinquent 
member at any time within one year, for a good cause, and 
payment of all the delinquent dues and assessments. The 
record shows that in June, 1892, the policy previously issued to 
Aronsohn was assigned to Elgutter, plaintiff, to secure an in- 
debtedness of the former to the latter. The defendant was 
duly notified of the assignment, and indorsed its consent on 
the assignment. The assignee, plaintiff, paid, as he stated 
and avers, the premiums up to and including that of February, 
1896. The contract of insurance between the parties provides 
that “all notices addressed to a member or other person designated 
by said member at the last postoffice address appearing on the 
books of the association shall be deemed sufficient notice.” 
(Italics ours.) In February, 1896, plaintiff received no notice 
from the association. The evidence discloses that a notice 
was mailed from the office in New York to the insured, Aron- 
sohn, in New Orleans, and no notice was given to plaintiff, El- 
gutter, holder of the policy. The premium was not paid on 
March 2, 1896, and, in consequence, the defendant company de- 
clared the policy forfeited. On the 9th of March, 1896, plain- 
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tiff offered to pay the delinquent premium, which same the 
company refused to accept. Plaintiff, as before stated, sues 
to compel the defendant to accept premiums and reinstate the 
policy. We will, in our opinion, consider other facts having 
bearing upon the issues presented. 

We do not think that the exception of no cause of action 
should be sustained, for the reason that plaintiff had an 
actionable interest in the policy he held, and the intervener 
was interested in keeping the policy alive. One is properly 
plaintiff, and the other intervener. The contract and the 
negotiations had created a privity between the plaintiff and 
the intervener. Both are interested in sustaining the right 
claimed, and the defendant is liable to both. It follows that 
the exception falls. Plaintiff had a substantial right as as- 
signee of the policy, and was interested in preventing its for- 
feiture: Code Prac., art. 15. 

We now take up for decision plaintiff’s claim that no notice 
was given of the amount due by him on his policy on March 2, 
1896. This contention is pressed upon our attention by plain- 
tiff, who insists that he was entitled to notice as beneficiary. 
It is undoubtedly true that the assignment was made to plain- 
tiff with the consent of the defendant company, as alleged. 
The policy is dated May 17, 1892. The day after it was issued 
the State of New York enacted a law in relation to insurance 
companies, prohibiting the forfeiture of policies unless notice 

“At the place where it should be paid, and the person to 
whom the same is payable, shall be duly addressed and 
mailed to the person whose life is insured, or the assignee of 
the policy (if notice of the assignment has been given to the corpora- 
tion), at his or her last known postoffice address, by an officer of 
the corporation, or person appointed by it to collect such 
premium, at least fifteen, and not more than forty-five days 
prior to the day when the same is payable.” (Italics ours.) 

The contract of insurance contained an agreement, as before 
stated, that it should be governed according to the laws of the 
State of New York. Quoting from the policy, “ the place of 
this contract being expressly agreed to be the home office of 
said association in the city of New York.” Plaintiff and de- 
fendant agree that the laws of New York regarding this 
contract of insurance should govern. This law, in view of the 
agreement between the parties, must be read as it enters into 


the contract. The one to whom the policy is payable is en- 
VOL, XXIX.—59. 
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titled to notice. The assured made a waiver of notice as al- 
ieged, it is true, but shortly thereafter the statute came into 
force requiring notice to the insured and the transferee. We 
have every reason to believe that the defendant company com- 
plied with the terms of this statute regarding notice to be 
given to each of its members or transferees, and placed no reli- 
ance upon the sweeping waiver of notice clause in its policies. 
This being the case, the defendant becomes bound by the con- 
duct it chose to follow in order to comply with the law to 
which we have just referred. No attempt was made to give 
the least notice to plaintiff, although the defendant consented 
to the assignment, and thereby assumed all the duty it owed 
to the beneficiary of one of its policies. We think that, as re- 
lates to the insured or the beneficiary, the waiver could not be 
insisted upon as operating a forfeiture of the policy, unless it 
is made evident that the company intended to conduct its 
business without giving notice at all, and did not intend to 
comply with the law which required notice. The beneficiary 
in this case had always in some way received notice prior to 
the last premium installment, and had always paid. He was 
led into the belief that he could safely rely upon receiving 
notice. The company is not in a position to say to him: 
“True, you have not received notice, but none the less you 
have forfeited your right. The law requires of me that I 
should notify all my policyholders, but as to you, although you 
have not received notice, forfeiture must follow.” Plaintiff, 
as relates to notice in good faith, relied upon agents with 
whom the insured had contracted. The company is hardly in 
a position to plead the want of authority, as one had been its 
agent, and the other was still its general manager: In re 
Pelican Ins. Co. of New Orleans, 47 La. Ann., 935, 17 South, 427. 
The State manager, in his answer to a letter received from 
plaintiff’s attorneys, says that official notice had been mailed 
the assured, and notice had been given the beneficiary in the city (italics 
ours), yét that the latter notice had been given solely upon an 
individual responsibility, and as a personal reminder and 
favor to the beneficiary. We think that that which was 
treated as a personal favor was a right upon which plaintiff 
could have insisted. In accepting these favors without any 
notice that they were intended as favors, he could well assume 
that he was receiving the treatment due him in receiving a 
notice similar to the one due to all others similarly concerned. 
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There are other facts showing that it was not the intention of 
the company to avoid giving notice to any beneficiary who was 
entitled to it as required by law and its own regulations. We 
will not dwell upon these facts at any great length. As we 
read the testimony, it was the custom of the company to no- 
tify all beneficiaries to whom it had given consent to their 
being beneficiaries, because the insured had the right to expect 
it, and he is presumed to have acted upon it: Fitzpatrick vs. 
Association, 25 La. Ann., 445. 

The waivers of notice to which we have already referred 
were, in all probability, required ex abundanti cautela. They 
may serve some purpose, but not to the extent, however, of re- 
lieving the company from the effect of its own conduct in 
leading its policyholders to believe ‘that they could always 
look forward to some sort of notice. It had become a rule of 
the company to issue timely notices. We take the view that 
these notices were not issued ex gratia, but that it had become 
the duty of the company to issue them to the assured, or to 
the assignee in case of the assignment of the policy. We can 
only repeat here, as applying, that which was said in Gunther 
vs. Association (40 La. Ann., 777): “ There is not the slightest 
ground for attributing the failure to pay the assessment to 
any other cause than the want of notice;” and again, “ The in- 
sured [here the assignee] had good reason to expect and to 
rely on receiving notice to whom and where he should pay the 
installment. It had always been given before,” etc.,—citing 
Insurance Co. vs. Eggleston, 96 U.8., 572. The same doctrine 
was restated in a later case, and extended to a case where the 
insurance company was in the habit of receiving the pre- 
miums, though tendered a few days after maturity; and was 
thereby held to be estopped from claiming a forfeiture when 
the premium was tendered within a reasonable time after ma- 
turity. There are a number of cases sustaining this position. 
We think it was incumbent upon the association to give peti- 
tioner due notice of the mortuary premiums and dues exigible 
in February, 1896, and to address said notice to him at Newell- 
ton, Tensas Parish, La. 

The foregoing views relieve us, we think, from the necessity 
of determining the question argued at bar and in the briefs 
regarding the character of the company; that is, whether it is 
carried on on the co-operative or assessment plan, or whether 
it is not, and for that reason does not come within the grasp 
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of certain laws of New York which have been cited as bearing 
upon the question. On this point, regarding the necessity of 
the company giving notice when it has created the impression 
that notice would be given, we take it that there is no differ- 
ence between the New York and the Louisiana law upon the 
subject. In all the States, we take it, there are insurance 
companies issuing notices to their policyholders or their as- 
signees, and thereby creating confidence that no forfeiture will 
take place without notice. Such a course of action will cause 
the giving of notice to become a necessity prerequisite to for- 
feiture. Our study of this case has not resulted in convincing 
us that the policy has ever been forfeited, even if we were to 
assume that the plaintiff was not entitled to notice, and that 
it was enough to give notice to Aronsohn, the assignor. The 
required delays had not been given on the day that the forfeit- 
ure was declared by the board of directors of the defendant. 
Plaintiff had 30 days of grace within which to make the pay- 
ment after the maturity of the premium allowed under the 
policy. The premium became due on the 1st day of February, 
1896, in which month there were 29 days. The company held 
the time to have elapsed on the 2d day of March, following, 
and on that day forfeited the policy. We think he had the 
whole of the 2d of March within which to pay. Computation 
under the laws of New York, it appears, is different. It is dif- 
ferent in Louisiana. Plaintiff had the whole of the 2d day of 
March within which to pay. The company had not been so 
exacting in requiring prompt payments of prior premiums. 
As to some of the premiums, more than 30 days were allowed 
as grace, and at the end of some of the terms of payment the 
plaintiff was permitted to pay premiums even after the days 
of grace had elapsed. The company is bound by its own acts 
and conditions which it establishes. In our judgment, as re- 
lates to computation, the laws of Louisiana should govern in 
the execution of the contract, and not those of New York, as 
interpreted by the courts of that State. Under the Louisiana 
decisions there was no legal forfeiture possible at the time 
made. A well considered case is reported in 23 C. C. A., 48 
(Insurance Co. vs. Russell), in which the company, by terms of 
waiver strong and definite, attempted to have insurance con- 
tracts interpreted under the law of the domicile of the com- 
pany. The court in that case held that the waiver was of no 
avail; that the policy must be regarded as one subject to the 
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jaws of the State in which the insured was insured. We apply 
the principles laid down in that decision to the remedy, or to 
all steps in the nature of remedy or performance. We do not 
consider that they were waived; and, if they had been, we do 
not think that under our laws the waiver would be controlling 
in a matter jurisdictional in its nature. The execution of the 
contract, as relates to the remedy, falls under the laws of the 
place of performance. The place of performance is here. The 
‘ase is within the maxim, “ Locus regit actum:”’ Rev. Civ. 
Code, art. 10; Code Prac., art. 13; Hawley vs. Sloo, 12 La. 
Ann., 815. An obligation maturing on a dies non in Louisiana 
is exigible only on the day after, while in some of the sister 
States it is due and exigible on the day before. When per- 
formance is required in accordance with the delays allowed by 
her laws, and in a manner relating exclusively to the remedy, 
the law of Louisiana applies, although it may not apply in 
matters relating to the obligations of the parties, nor to con- 
tract or to matter relating to the interpretation to be given to 
it. In our view, we must hold that there was no forfeiture, 
even though, under the policy, notice was due to Aronsohn 
alone, and was properly sent to him. We desire, however, to 
be well understood as holding that notice was due to plaintiff, 
Elgutter, and not to the insured, Aronsohn. Defendant, more- 
over, contends that at no time were the dues tendered to any 
person authorized to receive them under the policy. This 
position of the defendant is met, we think, by the fact that the 
State manager acknowledged that a tender had been made, 
but one which he could not accept. He was the representative 
of the company. There was a condition precedent to payment 
imposed; that is, his reinstatement, and release from the ef- 
fect of asserted forfeiture. Before such reinstatement, pay- 
ment or offer to pay was an entirely useless formality. The 
necessity of the suit for reinstatement carries its costs with 
it. For these reasons the judgment is affirmed, and the plain- 
tiff is to be reinstated by paying all dues due by him to date of 
reinstatement; this payment to be made immediately after 
the judgment of the court shall have become final. 
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COURT OF APPEALS OF MARYLAND. 


EXPRESSMAN’S MUT. BEN. ASS’N 
v8. 


HURLOCK.* 


A citizen of Maryland became a member of a benefit association of New York, 
his wife being named as beneficiary. The contract was accepted in 
Maryland through a resident agent, who received the dues and assess- 
ments and paid claims there. 


Held, That it was a Maryland contract, and the rights of members to the 
funds were to be determined by the laws of that State. 


Where the wife died before the insured and no other beneficiary was named, 
and a bill of interpleader was filed by the company in New York in suits 
brought by representatives of the husband and wife, and service by pub- 
lication was had on the administrator of the wife, who had begun pro- 
ceedings in Maryland, and the court decreed in favor of the representa- 
tive of the husband, to whom the company paid the money, the decree 
was not binding in Maryland. 


Where the by-laws provided that the insured should designate the beneficiary, 
and might change the same at will, the administrator of the wife was the 
proper party to receive the money. 


Wim S. Tuomas, for Appellant. 
Ricuarp 8. Curpreats, for Appellee. 
Fow er, J. 
On the 9th day of September, 1899, the plaintiff, as adminis- 
trator de bonis non ¢. t. a. of Eliza E. Ehrman, brought suit in 
the Superior Court of Baltimore city on two certificates or 
policies of insurance, for $1,000 each, issued to Charles H. Ehr- 
man by the Expressman’s Mutual Benefit Association, a cor- 
poration formed under the laws of New York, and doing busi- 
ness in this State, being represented here by an agent who 
resides in the city of Baltimore. The defendant corporation 
was formed for the sole benefit of its members and their bene- 
ficiaries, and not for profit; its object being the collection of 
contributions or assessments, and the distribution thereof to 
such beneficiaries as shall be entitled thereto under its by-laws 
and charter and the policies issued thereunder. Charles H. 
Ehrman, the holder of the two policies or certificates on which 
this suit was brought against the association, died in January, 
1899, and was at the time of his death a member in good stand- 
ing. It appears that his wife, Eliza E. Ehrman, was duly des- 
ignated as the beneficiary,—that is to say, the person to 
* Decision rendered, June 16, 1900. 
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receive the insurance money at his death,—and her name was, 
therefore, so indorsed upon said policies and so entered upon 
the books of the company. She died, however, about a year 
before his death, and in the interval between her death and 
his, he made no designation or appointment of a new benefi- 
ciary, and no other name was either indorsed on the policy or 
entered upon the books of the defendant as beneficiary in the 
place of hers. Upon his death the requisite proof thereof was 
duly furnished, and the defendant thereupon assessed its 
members to the amount of the two certificates ($2,000), and 
that sum was collected and was in its hands at the time this 
suit was brought. ‘The contention of the plaintiff, the admin- 
istrator d. b. n. c. t. a. of Mrs. Ehrman, is that the insurance 
money due and payable by the defendant on the two policies 
sued on is part of her estate; while this position is denied by 
the defendant, on the grounds—First, that upon a true con- 
struction of the certificates the insurance money is payable to 
the executrix of the insured, Charles H. Ehrman; secondly, 
that a court of the State of New York of competent jurisdic- 
tion, in a cause in which the plaintiff and all other parties 
claiming said fund, has so decided, and that by and under the 
decree of that court passed in said cause the defendant paid to 
said executrix of Charles H. Ehrman the money claimed by 
the plaintiff in this suit; and, third, that, the contract of in- 
surance made between the defendant and Charles H. Ehrman 
and his beneficiary being a New York contract, it must be con- 
strued, not by the law of Maryland, but by the law of New 
York. 

During the progress of the trial five exceptions were taken 
by the defendant. The first bill of exception relates to the rul- 
ing sustaining the demurrer to defendant’s fourth plea, which 
sets up payment, and pleads the decree of the New York court 
as justification thereof and as a final adjudication of the mat- 
ter involved in this suit. We have several times called atten- 
tion to the fact that rulings on demurrers and upon motions 
to set aside or in arrest of judgment should not be brought to 
this court by bill of exceptions. Such rulings should appear 
on the face of the record, and a bill of exceptions in such cases 
is not only not necessary, but irregular: Davis vs. Carroll, 71 
Md., 569; Poe, Pl. & Prac., § 312. The same question, how- 
ever, is properly presented by another part of the record by 
which it appears by an appropriate entry on the docket that 
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the demurrer in question was sustained. The subject of the 
second bill of exceptions is the ruling of the court by which 
the deposition of one of the defendant’s witnesses, taken 
under a commission issued to New York, was not certified 
under the seal of the officer by whom it was taken. The re- 
fusal to admit in evidence a certified copy of the proceedings 
in the New York court, which are set out in the fourth plea, 
forms the ground of the third exception. The fourth was 
taken to the ruling by which a certified copy of the bill filed by 
defendant under oath, and offered by plaintiff, was admitted 
as evidence against the defendant. Although we have thus 
stated all the rulings of the court, it will not be necessary to 
consider them seriatim; for if the contract here sued on is a 
Maryland contract, and the New York court never had juris- 
diction of the plaintiff, the law of this State, as declared by 
this court in Thomas vs. Cochran (89 Md., 390, 43 Atl., 792) 
must control, and it would follow that, although some errors 
may have been committed below, yet, as it is evident that this 
plaintiff is the only one who can rightfully claim, the judgment 
would have to be affirmed. We will briefly consider—First, 
whether the contract sued on is a Maryland contract, and, sec- 
ond, the jurisdiction vel non of the New York court. 

1. It seems to us too clear for controversy that the contract 
must be regarded, not only as a contract made here, but one 
also to be performed here. The certificate of membership or 
policy held by Charles H. Ehrman certifies that from a certain 
date he was admitted as a member of the association, but it is 
evident that he did not become a member until he had paid the 
premium and had accepted the policy. It is true that one of 
the witnesses testified that the signing of the certificate by the 
proper officers in New York constitutes the applicant a mem- 
ber of the association; but, while that may have been his 
opinion, we do not think it follows as a conclusion of law from 
the facts in the record. On the contrary, we see no reason 
why the general rule applicable to contracts of this character 
should not apply; namely, that the contract is not a com- 
pleted contract until it is tendered by one party and accepted 
by the other. In the case of Stevens vs. Fertilizer Co. (87 
Md., 683) the question was presented as to whether certain 
policies issued by a mutual fire insurance company of Massa- 
chusetts were Massachusetts or Maryland contracts, and it 
was held that they were not consummated and completed 
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until they were delivered here to the insured, and that, there- 
fore, they were to be treated as Maryland contracts. It will 
be remembered that the policies here involved were delivered 
by the defendant’s agent to the insured in Baltimore city. We 
think it equally clear that these contracts were to be per- 
formed in this State. It appears from the rules and regula- 
tions of the defendant, as well as by the testimony of its rep- 
resentatives in this State, that the assessments and dues were 
paid by members to him for the company, and that claims of 
beneficiaries were paid by him for the company to the claim- 
ants. We conclude, therefore, not only that these contracts 
were made in this State, but that they are to be performed 
here; but, even if it be conceded that the first proposition can- 
not be maintained, the second must be admitted, upon the 
facts which we have stated. The general law applicable to 
contracts entered into in one State to be performed in another 
is thus briefly, but comprehensively, stated by the Supreme 
Court in Scudder vs. Bank (91 U. S., 412): “ Matters con- 
nected with its performance are regulated by the law of the 
place of performance. Matters respecting the remedy depend 
upon the law of the place where the suit is brought.” It 
would follow, therefore, that, even if, as contended by the de- 
fendant, these certificates were completed contracts when 
signed in New York, yet the rights of the parties thereunder 
must be determined by our law; and this is the theory upon 
which the prayers of the defendant itself were framed, for all 
of them, except one, require the finding of the fact that the 
policies were delivered to or accepted by the insured here. 
But, without regard to authority, it would be a most remark- 
able situation if all the contracts made by our citizens with 
foreign corporations, under the same circumstances these 
were made, are to be construed, and the rights of parties there- 
under to be settled, by the laws of other States. We cannot 
adopt a view leading to such results. Of course, we do not 
mean to say that contracts could not have been made in New 
York to be performed there. 

2. The remaining question to be considered is whether the 
decree passed by the New York court is binding upon the 
plaintiff. The answer to this question in a great measure de- 
pends upon another, and that is, whether the suit in which the 
decree was passed was a proceeding in rem orin personam; for. 
if the latter, it is clear the plaintiff is not bound, for the reason 
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that he was not summoned, except by publication. We shall 
not undertake, nor is it at all necessary, for the purposes of 
this case, to attempt to give, any general definition of a judg- 
ment in rem. That, says Mr. Freeman, in his work on Judg- 
ments (volume 2, § 606), is a difficult task. But there are 
many cases in which we can at once say no such judgment or 
decree can be passed. Such, we think, was the nature of the 
suit instituted in New York, the decree in which is relied on 
by the defendant as a defense to the claim of the plaintiff. 
There were several claimants for the money due on the poli- 
cies, but this fact certainly would not change the character of 
the suit from one in personam to one in rem. In Id., § 607, it 
is said: “There may, however, be cases in which property is 
in the State, and even in the custody of the court, and in which 
the judgment disposing of it is neither in rem nor binding on a 
nonresident party to the action who did not appear therein. 
Thus it has been held, where an insurance corporation was 
sued in the State wherein it was located, and paid the 
money into court, and obtained an order requiring a 
nonresident claimant to appear and interplead with the 
plaintiff, and served such order on the nonresident person- 
ally in the State of his residence, that such order could 
not compel the nonresident claimant to appear, and that 
the judgment finally entered disposing of the moneys in 
court was in rem, and constituted no defense to an 
action brought by the claimant against the corporation in 
the State wherein he resided.” The case of Cross vs. Arm- 
strong (44 Ohio St., 614) is cited by the author. In that case it 
was held that in a suit brought against the company by the 
widow of the insured upon a policy in which she is named as 
beneficiary, in a court in the State where such company is lo- 
cated, and in which suit, by direction of the court, the com- 
pany brings into court a sum of money sufficient to satisfy the 
amount due on the policy, and obtains an order requiring the 
administrator, resident in Ohio, to appear and interplead with 
such widow as to their respective claims under the policy, ser- 
vice in Ohio of a copy of such order and of citation upon the 
administrator do not give the court jurisdiction of his person, 
and (there being no appearance nor other service on such ad- 
ministrator) a judgment in the action purporting to debar him 
from any claim or right as against the widow is, as to him, 
void. The opinion of the court in the case just cited contains 
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a full and careful statement of the law relating to judgments 
in rem, and is worthy of careful consideration. “The pro- 
ceeding,” say the court, “ was clearly one of interpleader, and 
that only. We do not understand that an action in personam, 
simply because a debtor brings money, the right to recover 
which is in contention, and gives to the custody of the court a 
sum sufficient to discharge his debt, changes into an action in 
rem, or that an interpleader suit is, in its nature, a proceeding 
in rem.” But, even if the plaintiff here had voluntarily ap- 
peared in the New York court, the other claimant could have 
effectually disposed of him and his claim by denying his power 
as administrator to maintain a suit for the collection of assets 
in a New York court: Bank vs. Sharp, 53 Md., 529; Story, 
Confi. Laws, § 518. We refrain from commenting upon the 
fact that the New York suit was commenced after our deci- 
sion in Thomas vs. Cochran was announced, when all doubt as 
to who was the lawful claimant had been removed, and that it 
was prosecuted to decree in spite of the fact that both the de- 
fendant company and the person to whom the money was 
paid, the latter being a resident of this State, had, after ap- 
pearing and answering, been enjoined and prohibited by a 
decree of Circuit Court No. 2 from proceeding further with the 
interpleader bill in the New York court. It results from what 
we have said that the demurrer to fourth plea was properly 
sustained, that the New York court never had jurisdiction of 
the plaintiff, that the contracts sued on are Maryland con- 
tracts, that the rights of parties thereunder must be deter- 
mined by our law, and that, finally, the law is as announced in 
Thomas vs. Cochran, supra; namely, that the plaintiff, the ad- 
ministrator of Mrs. Ehrman, the wife of the insured, whose 
name was indorsed on the policy and entered on the books of 
the company as beneficiary, is entitled to recover, and that 
under no circumstances could the executrix of the husband, to 
whom the defendant paid the money, maintain a suit to re- 
cover it in Maryland. 

The questions raised by the other exceptions need not be 
considered, as what we have said disposes of the case. 
Judgment affirmed. 
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COURT OF APPEALS OF MARYLAND. 


LEFTWICH 
v8. 


ROYAL INS. CO. or LIVERPOOL.* 


The policy insured tobacco and tobacco stems contained in a warehouse. 
There was also a marine policy covering the tobacco burned and other 
tobacco. 


Held, That declarations of the assured to an adjuster that it was not his in- 
tention to cover the tobacco burned under the defendant’s policy, but if 
there had been no other insurance he would have claimed under it, were 
admissible where the question was whether the policy covered the tobacco 
burned. 


The marine policy had expired, but the insurance was continued under an 
agreement to cover another and more extended voyage. 


Held, That the acceptance of the risk was a new contract, though no policy 
was issued. 


Where the question as to what property was covered depended on evidence 
outside of the policy, it was a question of fact for the jury. 


Where the policy required proofs of loss within 60 days, it was not error to 
hold that there could be no recovery if not complied with, unless waived. 


Witiiam L. Marsury and Carrot T. Bonn, for Appellant. 
Grorce Wurretock and Epwarp I. Koonrz, for Appellee. 


Briscoe, J. 

This is a suit brought in the Superior Court of Baltimore 
city by Alexander T. Leftwich, surviving partner of Ricards, 
Leftwich & Co., of Baltimore city, against the Royal Insurance 
Company of Liverpool, a corporation doing business in the 
State of Maryland, upon a policy of fire insurance, to recover 
for the loss of 36 hogsheads of tobacco while stored in the 
warehouse of the Baltimore Steam-Packet Company, at the 
foot of Union Dock, Baltimore. The tobacco was received at 
the warehouse on or about the 18th of May, 1898, and re- 
mained in storage until the 17th day of same month, when the 
warehouse and tobacco were entirely destroyed by fire. The 
tobacco had heen shipped and consigned to the appellants 
from North Carolina under three bills of lading, and was in- 
tended for shipment to Kobe, Japan. The declaration states 
that on or about the 28th day of March, 1898, the Royal Insur- 
ance Company of Liverpool, for good and lawful consideration, 


* Decision rendered, June 16, 1900. 





1900.] Leftwich vs. Royal Ins. Co. 941 


executed a policy of insurance in favor of the plaintiffs, cov- 
enanting and agreeing to insure and indemnify the plaintiffs, 
up to an amount not exceeding $1,000, against all direct loss 
or damage by fire to goods and merchandise while contained in 
the said warehouse of the Baltimore Steam-Packet Company, 
or on a wharf, street, or pavement during process of storage or 
delivery, subject to certain exceptions and conditions in said 
policy expressed, and subject to an abatement in case of other 
insurance upon the same property in the proportion which the 
amount of its policy bears to the whole amount of insurance 
on said property; that the said property was insured in an 
additional amount of $4,500 in the Insurance Company of 
North America. The provisions of this policy (New York 
standard form) relating to the property destroyed by fire are 
in these words :— ; 

‘** Royal Insurance Company of Liverpool, in consideration 
of the stipulations herein named and of fourteen dollars and 
three cents premium, does insure Mess. Ricards, Leftwich 
and Company for the term of time from the 2&th day of 
March, 1898, at noon, to the 28th day of October, 1898, at 
noon, against all direct loss or damage by fire, except as 
hereinafter provided, to an amount not exceeding one thou- 
sand dollars, to the following described property, while 
located and contained as described herein, and not else- 
where; to wit: On tobacco and tobacco stems, and pack- 
ages for and containing the same, their own, or held by 
them in trust or on consignment, or sold but not removed, 
contained in the frame warehouse of the Baltimore Steam- 
Packet Company, situate foot of Union Dock, Baltimore, 
Md. To cover, also, on wharf, street, or pavement during 
process of storage or delivery. Other insurance permitted 
without notice until required.” By the terms of the policy 
the proofs of loss were required to be furnished the com- 
pany within 60 days after the fire. And there was a further 
stipulation that “the company shall not be held to have 
waived any provision or condition of this policy, or any for- 
feiture thereof, by any requirement, act, or proceeding on 
its part relating to the appraisal, or to any examination 
herein provided for; and the loss shall not become payable 
until after the notice, ascertainment, estimate, and satis- 
factory proof of the loss herein required have been received 
by this company, including as award by appraisers when 
appraisal has been required.” 

The appellants also held open marine insurance in the In- 
surance Company of North America, dated the 9th of May, 
1898, to cover about 100 hogsheads of tobacco, including the 
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36 hogsheads destroyed by fire, to be shipped from North 
Carolina to Kobe, Japan. There was no policy issued to cover 
this tobacco, but, according to a course of dealings between 
the appellant and the company, the tobacco was insured upon 
the same terms as those contained in a policy of marine insur- 
ance previously issued by the company to the appellants. The 
original policy was dated October 22, 1879, and was to cover 
shipments of tobacco on board of “ vessels and steamers at and 
from Richmond and Norfolk, Virginia, and other ports and 
places, to Baltimore.” The policy was not to continue in 
force longer than one year, unless by agreement; but by a sub- 
sequent indorsement on this policy on the Ist of July, 1880, it 
was extended to cover shipments to New York as well as 
Baltimore. It also contained what is known as the “Ameri- 
can Clause,” providing that 


“Tf the said assured shali have made any other assurance 
upon the premises aforesaid, prior in date to this policy, 
then this insurance company shall be answerable only for so 
much of the amount as such prior insurance may be suffi- 
cient towards fully covering the premises hereby insured, 
without any deduction for the insolvency of all or any of the 
underwriters, and shall return the premium upon so much 
of the sum by them insured as they shall be by such prior 
insurance exonerated from. And, in case of any insurance 
upon the said premises subsequent in date to this policy, 
this insurance company shall nevertheless be answerable for 
the full extent of the sum by them subscribed hereto, with- 
out right to claim contribution from such subsequent as- 
surers, and shall accordingly be entitled to retain the pre- 
mium by them received, and in the same manner as if no 
such subsequent assurance had been made. * * *” 


On the 4th of June, 1898, the full amount of the loss, $4,500, 
was paid by the Insurance Company of North America to the 
appellants, but subsequently the sum of $818.18 was repaid, 
and this suit is brought to recover from the defendant below 
the amount alleged to be due under its policy. At the trial 
there were five exceptions reserved. Four of these relate to 
the admissibility of evidence, and the fifth presents the rulings 
of the court upon the appellant’s first, second, and fourth 
prayers, and the appellee’s fifth and seventh prayers. As all 
of the questions necessary to the determination of this case 
are presented by these exceptions, we will pass on them as 
they arise. 
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The first exception was abandoned at the hearing, and will 
not be considered. The second, third, and fourth exceptions 
will be considered together, as they practically present the 
same question, and that is, briefly stated, whether certain ad- 
missions made by the appellant, Leftwich, after the fire, to 
Mr. Howie, a general adjuster of insurance, were admissible 
evidence tending to show that the’ tobacco destroyed by the 
fire was not covered by the contract of insurance with the 
Royal Insurance Company. The evidence objected to and con- 
tained in these exceptions is as follows: ‘“ That, in his [Mr. 
Howie’s] interview with Mr. Leftwich, Mr. Leftwich had said 
it was not his intention when he took out the Royal policy to 
cover under that policy, but, if there had been no other insur- 
ance on the tobacco, he would have claimed from the Royal, 
and they would probably have paid it.” This evidence, we 
think, was admissible upon the question of identity of the risk 
covered by the policy: Land Co. vs. Doll, 35 Md., 107; Rail- 
road Co. vs. Trimble, 10 Wall., 367; Fogg vs. Insurance Co., 
10 Cush., 337. The language of the policy issued by the ap- 
pellee is that it is upon tobacco and tobacco stems and pack- 
ages, and one of the questions for the court, sitting as a jury, 
was to determine whether the tobacco destroyed by the fire 
was covered by this policy. The declaration of the plaintiff 
himself, made after the fire, that he did not intend to insure 
this tobacco in the defendant’s company, was admissible evi- 
dence, in connection with the other facts of the case, to be sub- 
mitted under instructions from the court. - In Banking Co. vs. 
Abbott (12 Md., 373) it is distinctly said that whether the 
policy in question was or was not designed, when obtained, to 
cover the particular cargo of the appellee, was a proper ques- 
tion for the jury to determine from the evidence. And in In- 
surance Co. vs. Engle (42 Md., 479) it is said: “So, looking to 
the face of the policy, and the nature of the business in which 
the plaintiffs were engaged, it is doubtful, to say the least, 
whether they intended to insure goods held by them on com- 
mission, and for the loss of which they were not responsible. 
But the doubt, if any there be, is entirely removed by the letter 
written by the plaintiffs to the insurance company after the 
loss, in which, after stating that the owners of the fertilizers 
insist that their fertilizers are covered by the policy, the plain- 
tiffs say, ‘We do not think so.’ Here, then, is written admis- 
sion by the plaintiffs, after the loss, that they did not intend 
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to insure the fertilizers held by them for sale on commission, 
and now, in the face of this admission, they ask a court to say 
that they did mean to insure such fertilizers.” 

The remaining questions arise upon rulings of the court on 
the prayers. The plaintiff’s first prayer raised the question 
as to whether the contract of insurance between the appellant 
and the Insurance Company of North America, dated as of the 
entry in the pass book on the 9th of May, 1898, or the accept- 
ance of the risk. must be considered as of the date of the origi- 
nal policy issued in October, 1879. This question, we think, is 
determined by the fact that by the original policy the voyage 
insured was stated to be between North Carolina and New 
York, whereas the entry in the book on May, 1898, was made 
to cover points from North Carolina to Baltimore, thence to 
Tacoma, and thence to Kobe, Japan,—another and different 
voyage. The acceptance of the risk by the entry of May, 1898, 
made a new and distinct contract, but subject to the terms 
and stipulations contained in the original policy. We find no 
error in the ruling of the court upon this prayer: Insurance 
Co. vs. Cropper, 21 Md., 318; Schaefer vs. Insurance Co., 33 
Md., 109. The plaintiff’s second prayer ras properly rejected. 
The law on this branch of the case was fully covered by the 
plaintiff's first prayer. There was no error in the rejection of 
the plaintiff’s fourth prayer. It was defective in omitting 
facts proper to be included in it. It was bad both in sub- 
stance and form. The defendant’s fifth prayer is in these 
words: “The defendant prays the court to rule as a mat- 
ter of law that the tobacco shipped from North Carolina 
under the bills of lading offered in evidence, and located on 
the Bay Line Wharf, in Baltimore, Maryland, at the time of 
the fire of May 17, 1898, is not covered by the policy in suit, 
and no loss thereto by said fire can be recovered in this 
action.” This prayer was clearly erroneous, because the ques- 
tion whether or not the policy in suit covered the property de- 
stroyed by fire on the 17th of May, 1898, was a question of 
fact, under all the evidence, to be found by the court sitting as 
a jury, and not a matter of law, as stated by the prayer. 
While the rule is, as stated by this court in Roberts vs. Bona- 
parte (73 Md., 199), that the construction of all written docu- 
ments is a question of law for the court, and, when a contract 
is sought to be made out from such documents alone, it is for 
the court to ascertain and determine its construction, yet 
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when, as in this case, the evidence does not depend entirely 
upon a written contract, but upon other facts, it is a question 
for the jury, and not for the court. The seventh prayer of the 
defendant’ related to the question of waiver, and was granted 
in connection with the plaintiff's third prayer. It correctly 
stated the law upon this subject as announced by this court in 
the case of McElroy vs. Insurance Co., 88 Md., 148. It ruled 
as a matter of law that if the court found there had been no 
waiver by the defendant of the filing of preliminary proofs of 
loss within 60 days after the fire, as required by the policy in 
suit, and that the proofs offered in evidence were not filed 
until more than 60 days after the fire, the verdict must be for 
the defendant. For the errer in granting the defendant’s fifth 
prayer, the judgment will be reversed and a new trial 
awarded. 
Judgment reversed and a new trial awarded, with costs. 


SUPREME COURT OF GEORGIA. 


EDWARDS 
v8. 


PLANTERS’ & PEOPLE’S MUT. FIRE ASS’N 
OF GEORGIA.* 


A policy of fire insurance expressly stipulating that a gin house “ which 
shall at intervals be operated by steam” will not be protected ‘‘so long 
as it is so operated,” does not cover a loss occasioned by the burning of a 
gin house, the machinery in which is operated by steam power, if, on a 
day during the regular ginning season, the engine be fired up with a view 
to getting the machinery in order for ginning on the next day cotton al- 
ready in the house, and the fire occurs during the intervening night. 
This is so though for a period of many days prior to that on which the 
engine is fired up no ginning has been doze, 


Jas. K. Hives and J. L. Travis, for Plaintiff in Error. 
C. 'T. Roan and W. L. Warrerson, for Defendant in Error. 


Lumpkin, P. J. 
The plaintiff in error excepted to a judgment of nonsuit. 
His action was brought against the association for the recov- 
ery of a loss sustained by the burning of his gin house. The 
company interposed the defense that the property described 
yas not, at the time of the fire, covered by the policy. It con- 
tained a stipulation in these words :— 
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“If a gin house or other building be taken into this asso- 
ciation which shall at intervals be operated by steam, the 
insurance on such building, or buildings adjacent and en- 
dangered thereby, shall be removed so long as it is so 
operated; but, such danger being removed from such build- 
ing, the policy shall again become intact.” 


The following is a condensed statement of so much of the 
evidence as is now material to be considered: The plaintiff’s 
gin was one operated by steam. The fire occurred on the 14th 
day of January, 1896, at 4 o’clock in the morning. The gin- 
ning season usually begins in September and ends in January. 
No cotton was ginned by the plaintiff after the 31st day of 
December, 1895, but during the month of January, and up to 
the date of the fire, customers had been putting cotton in the 
gin house to be ginned. It was the intention of the person in 
charge of the gin to do some ginning on the 14th. With this 
end in view, the engine was fired up on the 13th to see if the 
machinery was all right, but, as it was found to be out of 
order, the engine was stopped. We are of the opinion that 
the judgment of nonsuit was right. Even if the above-quoted 
stipulation in the policy is susceptible of the construction that 
it should, during the continuance of the ginning season, pro- 
tect the gin house for intervals of one or more days while gin- 
ning operations were entirely suspended,—which is, to say the 
least, doubtful,—we are quite clear that where cotton was in 
the gin house, ready to be ginned, and on a given day the en- 
gine was fired up with a view to getting the machinery in 
order for ginning on the ensuing day, and during the interven- 
ing night the property was destroyed by fire, the company was 
not liable. Certainly, if any cotton had been actually ginned 
on the 18th, and operations had been suspended merely be- 
cause of some temporary breakdown in the machinery, and 
there had been an intention after making the needed repairs 
to resume ginning on the next day, it could not be doubted 
that a fire occurring before the time for beginning work on 
that day should be regarded as a fire taking place during an 
interval in which operations by steam were being conducted. 
{t makes no practical difference that there was no actual gin- 
ning on the 13th. As steam was generated and the machinery 
put in motion, thus bringing into active operation the very 
dangers against which the company, by its contract, declined 
to insure the plaintiff, the case presents the same aspect as if 
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cotton had really been ginned on that day. Any other con- 
struction than that which we have placed upon that clause of 
the policy now under consideration would manifestly be un- 
just to the company, and would, we think, fail entirely to 
carry out the intention of the parties. Certainly it cannot 
fairly be gathered from this policy that the company under- 
took to keep the property insured by night, when the engine 
was at a standstill, and yet, merely because the wheels were 
turning, be exempt from liability for a fire which occurred in 
the daytime, when those operating the gin were present, and 
thus enabled to take proper precautions to prevent loss. Lit- 
erally speaking, it would all the while be true that the gin was 
not being operated by steam during the hours of night, if work 
was conducted only by day, but it was obviously the purpose 
of the company to avoid assuming the risk of fires which might 
originate in the nighttime during a period when ginning op- 
erations were being actively carried on by day. The above 
disposes of the question by the determination of which this 
case is controlled, and we, therefore, do not refer to points 
made in the bill of exceptions relating to other matters of de- 
fense set up by the company. 
Judgment affirmed. All the justices concurring. 


(a 


SUPREME COURT OF GEORGIA. 


UNITED BEN. SOC. OF AMERICA 


v8. 
FREEMAN.* 


Where a contract of insurance between a benefit society and one of its mem- 
bers, which, among other things, covered accidental injuries, expressly 
stipulated that ‘‘ written notice from the member or his representative, 
and a certificate from the attending physician, each stating the time, 
place, manner and nature of injury, * * * must be received at the 
principal office of the society * * * within 10 days after the date of 
injury, * * * as conditions precedent to recovery,” and the insured 
sustained such injuries, but failed to give the prescribed notice thereof 
within 10 days from the date of the accident,—it not having been im- 
possible for him to have done so,—the society, in the absence of a waiver 
on its part of the time limit as to such notice, incurred no liability in con- 
sequence of such accident. 

The facts in this case do not show that it was impossible for the insured to 
have given the prescribed notice within the time limited. It is therefore 
unnecessary to decide whether impossibility of giving the notice within 
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10 days from the date of the injury would be a sufficient excuse for a fail- 
ure to do so within that period. 


One cannot be held to have impliedly waived a defense of the existence of 
which he had no knowledge at the time he did the act which is relied 
upon as a waiver thereof. 

Sueparp Bryan, for Plaintiff in Error. 

Luoyp Cievetann, for Defendant in Error. 

Fisu, J. 

The application of the plaintiff for membership in the 
United Benevolent Society of America contained the follow- 
ing language :— 

“T also understand that benefits will be allowed only 
while I am under the care of a duly-accredited physician, and 
that I must notify the society at the home office, in writing, 
within ten days from the commencement of disability, in 
order to entitle me to benefits.” 

The written contract of insurance sued on was expressly 
made “subject to conditions on the back hereof.’ On the 
back of the same, underneath the headline, “ Conditions under 
Which This Certificate is Issued and Accepted,” were 14 num- 
bered paragraphs, stating the conditions. The first of these 
was :— 

“ Written notice from the member or his representative, 
and a certificate from the attending physician, each stating 
the time, place, manner, and nature of injury, sickness, or 
death, must be received at the office of the society in At- 
lanta, Georgia, within ten days after the date of injury, com- 
mencement of sickness, or death, as conditions precedent to 
recovery. “Benefits for which the society is liable shall be 
payable only after satisfactory, direct, and affirmative final 
proofs have been received by the society in Atlanta, 
Georgia.” 

As the giving of the prescribed notice within 10 days from 
the date of the injury was expressly made a condition prece- 
dent to the liability of the insurance society, it inevitably fol- 
lows that, if this notice was not given within the specified 
time, the society, in the absence of a waiver of the time limit 
on its part, would not be liable, unless, perhaps, the circum- 
stances following the injury rendered it impossible for the 
notice to be given within the 10 days. No written notice of 
any kind of the injury was given to anybody within 10 days 
from the date of the injury, and no notice, either verbal or 
written, was given to any officer or general agent of the de- 
fendant corporation until after the 10 days had elapsed. On 
the day the plaintiff was accidentally hurt, he went to Griffin. 
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to a doctor’s office, to be treated, and while there sent for Sla- 
ton, the local soliciting agent and collector of the defendant, 
“and told him to notify the company that [the plaintiff] was 
hurt,” which Slaton promised to do. Slaton, however, forgot 
to notify the society until more than 10 days had elapsed since 
the plaintiff received the injury; and when he did notify it he 
neither stated the time, place, nor the manner and nature of 
the injury. Even if the notice which he, acting for the in- 
sured, gave the insurance society, could be held sufficient in 
other respects, it was not given within the prescribed time, 
and, therefore, could not avail the insured, unless the society 
waived compliance with the condition as to time. The plain- 
tiff does not contend that the verbal request which he made of 
Slaton was notice to the defendant corporation of his injury, 
and it is evident that notice to the mere local and collecting 
agent of the society at Griffin would not be notice to the soci- 
ety at its home office in Atlanta. The effect of the request 
which the plaintiff made of Slaton was that Slaton should act 
as his agent in notifying the society. Slaton failed to so act 
until the time prescribed within which to give the specified 
notice had expired. So a condition upon which the defend- 
ant’s liability was dependent was not complied with. 

2. The plaintiff contends that, notwithstanding this, the de- 
fendant is liable, for two reasons: First, because “ plaintiff 
was totally incapacitated, on account of the accident, from at- 
tending to any business, or from writing to the company to 
give them any notice of the injury, for more than ten days, 
and did write them and furnish proofs as soon as he was able 
to do so;” second, because *“ the defendant company waived 
any notice of the injury within the ten days by sending out 

proofs to be filled after the ten days had expired.” We deem 
it unnecessary to determine whether or not impossibility of 
giving the notice within the time limited would be a sufficient 
excuse for a failure to do so, for we do not think that the evi- 
dence is sufficient to show that the plaintiff could not have 
given the notice within the prescribed time. It probably 
would have been inconvenient for him to have done so, and, in 
order to have done so, he might have had to get some one else 
to write for him; but that he was, as contended by his counsel, 
for more than 10 days after the injury, totally incapacitated 
to give the notice to the defendant, does not appear from the 
testimony. On the very day that he received the injury he 
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went from his home into the city of Griffin, and to a physician’s 
office, in order to be treated, and while there sent for Slaton 
and told him to notify the insurance society that he was hurt. 
He had not lost the use of his mental faculties, for he realized 
both the necessity for getting medical treatment, and the 
necessity for promptly notifying the defendant corporation of 
his injury, and he went to the office of the physician of his 
choice to be treated, and while in the doctor’s office sent for 
Slaton, and asked him to notify the society of the injury which 
he had sustained. After this he sometimes came from his 
home into Griffin, to see the physician, and sometimes the doc- 
tor went out to see him. He testifies that he “did not forget 
to notify the company,” but “ notified Slaton, and relied on 
him to notify the society;” that he “understood that [he] 
was required to give written notice, but expected Slaton to do 
it for” him. We think this testimony shows that he failed to 
notify the society within the time prescribed, not because it 
was impossible for him to do so, but because he relied upon 
and expected Slaton to do it for him. True, he did testify: 
“T was prostrated from my injury. I was not in mental or 
physical condition to think about giving the company notice 
in writing of my injury. I gave the notice as soon as I was 
able to do so.” But the first part of this statement is incon- 
sistent with the fact that he came and went from his physi- 
cian’s office in order to be treated, and the latter part of it is 
inconsistent with the fact that he actually did think about 
giving the notice, and sent for Slaton, and asked and expected 
him to give the written notice for him. The fact that the acci- 
dent caused him to temporarily lose the sight of one eye, and 
rendered it for a time imprudent, and, probably dangerous, for 
him to use the other, did not render it impossible for him to 
give the requisite notice to the insurance society during the 
time that he was thus disabled. He could have had some one 
else to write for him. Probably he could have got his physi- 
cian to do this for him, especially as, by the conditions of the 
contract, a certificate from the attending physician, contain- 
ing the same information as that to be given in the notice from 
the insured was required. If the accident had resulted in the 
total and permanent loss of the sight of both eyes, the neces- 
sity for giving the prescribed notice would still have existed. 
Many accident insurance policies provide for the payment of a 
specified sum of money for the total loss of sight, and yet re- 
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quire written notice of the injury to be given the insurance 
company within a certain period of time. So, granting that it 
was impossible for the insured to use his eyes at all during the 
10 days, we do not think this fact would be sufficient to excuse 
a noncompliance with the condition as to giving the notice 
during that period of time. The evidence was not sufficient to 
support a finding that it was impossible for the plaintiff to 
give the notice to the society within 10 days from the date of 
his injury. 

3. Under the circumstances disclosed by the evidence, did 
the society, by sending out the blank forms to be filled out by 
the plaintiff and returned to it, waive the giving of the re- 
quired notice within 10 days from the date of the injury? 
There is undoubtedly much excellent authority for holding 
that if the society, with full knowledge of the facts, required 
the beneficiary under the contract of insurance to do some 
act or incur some expense or trouble which was inconsistent 
with the claim that the contract had become inoperative, in 
consequence of a breach of the condition as to the time within 
which the notice should be given, then it impliedly waived this 
defense. But certainly no one can be held to have impliedly 
waived a defense of the existence of which he had no knowl- 
edge at the time he did the act which he relied upon as a 
waiver thereof. One cannot be held to have waived something 
of the existence of which he was ignorant. “Acts ordinarily 
amounting to a waiver of a forfeiture will not have that effect, 
in the absence of knowledge of the forfeiture:” 28 Am. & 
Eng. Enc. Law, 527. In Bennecke vs. Insurance Co. (105 U. S., 
359) Wood, J., said: “A waiver of a stipulation in an agree- 
ment must, to be effectual, not only be made intentionally, but 
with knowledge of the circumstances. This is the rule when 
there is a direct and precise agreement to waive the stipula- 
tion. A fortiori is this the rule when there is no agreement, 
either verbal or in writing, to waive the stipulation, but where 
it is sought to deduce a waiver from the conduct of the party.” 
It does not appear from the evidence that the society, at the 
time that it sent to the plaintiff the blank forms for the pre- 
scribed notice, knew that 10 days had elapsed since the acci- 
dent occurred. So far as appears from the evidence, the only 
information which it had in reference to the accident was that 
contained in the letter from Slaton to its secretary. In this 
letter Slaton simply stated that “ W. T. Freeman received a 
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very bad accident several days since, and requested me to 
notify you, but the matter escaped my mind until now,” and 
requested the secretary to “ kindly send [Freeman] a prelimi- 
nary blank.” Upon the receipt of this letter the letter from 
the society to Freeman, inclosing the blank forms, was writ- 
ten. Information that the accident had occurred “ several 
days since ” was not tantamount to information that 10 days 
had elapsed since its occurrence. The expression “ several 
days” might have meant 2 or 3 days, or any number of days 
less than 10. When the letter from the society to Freeman 
was introduced in evidence, there appeared upon it the follow- 
ing memorandum, written with a lead pencil, “ Notice late.” 
The plaintiff contends that this memorandum shows that the 
society knew when this letter was written that the time 
within which the notice required by the contract should have 
been given had expired. We do not think so. The memo- 
‘andum was no part of the letter, and it did not appear when 
or by whom it was made, nor whether it was on the letter 
when the same was received by the insured, or not. Even 
treating it as a part of the letter, its meaning is by no means 
clear. It does not necessarily mean that the writer of the 
letter knew that 10 days had elapsed since the date that Free- 
man was injured. From Slaton’s letter, the secretary of the 
society knew that Slaton had not promptly complied with 
Freeman’s request to notify the society of the injury which he 
had sustained, and the purpose and meaning of the memo- 
‘andum might have been simply to let Freeman know that the 
reason why the society had not sooner sent him the blank 
forms was because Slaton had delayed in notifying it of the 
injury. So, even admitting that this memorandum was made 
by the official of the society who wrote the letter, we do not 
think it is sufficient to show that the society then knew that 
the time limit had expired before it received Slaton’s letter. 
It certainly does not seem sufficient to show that the insurance 
society had full knowledge of the fact that the time for giving 
the notice under the contract had elapsed, and without full 
knowledge of this fact that there could be no implied waiver 
of the time limit. He who invokes the doctrine of implied 
waiver carries the burden of showing the existence of the 
facts necessary to constitute such a waiver. In this case, for 
the reasons stated, we are of opinion that the plaintiff failed 
to successfully carry this burden. Judgment reversed. 
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SUPREME COURT OF TENNESSEE. 


CHICAGO GUARANTY FUND LIFE SOC. 


v8. 


FORD.* 


A refusal to charge that statements as to health of insured are guaranties, and 
if the answers are untrue, whether known to the insured to be so or not, 
they vitiate the policy, is not error; such is not the law. 


Where premiums are received and the policy carried without offer to cancel 
after knowledge of the fact that insured is pregnant, a statement to the 
contrary in the application is waived. 


J.S. Du Vat, for Appellant. 
Jas. M. Greer and Joun E. Betz, for Appellee. 


Wuss, J. 

This is an action upon a policy upon the life of Jennie Ford. 
The policy was, after death of assured, assigned to J. W. 
Crane, and suit was brought in the name of the beneficiary 
husband for use of the assignee, Crane. There was a trial be- 
fore the court and a jury in the court below, and verdict and 
judgment for the amount of the policy and interest, in all 
$512.50, and the defendant insurance company has appealed, 
and assigned errors. 

The first assignment of error is to the effect that the proof 
of marriage of the deceased was so contradictory as to dates 
and circumstances that the trial judge should have given the 
jury some instructions in regard thereto, and should not have 
completely ignored this feature of the case, and left the jury 
to infer that no proof was necessary. And the second assign- 
ment is that the charge of the court in regard to proof of death 
was not full enough, in view of the inconsistencies and con- 
tradictions of the case. It is only necessary to say that both 
of these assignments go to the paucity and meagerness of the 
charge, and such defect, if it exists, is not reversible error, 
unless specific instructions and a fuller charge are asked. We 
do not think, however, that the charge is subject to the criti- 
cism made. 

The third assignment is to the refusal of the court to give in 
charge a special request made in regard to the identity of the 
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party who died in Mississippi as being the party assured. 
These instructions are not set out in the assignment, and this 
omission makes it faulty. They also appear from the tran- 
script to have been asked before the general charge was given. 

The requests in the bill of exceptions, following immedi- 
ately after the evidence and the transcript, show that after 
the evidence was closed the plaintiff made certain requests, 
and immediately following is the statement that “ the defend- 
ant asked for the following instructions,” and all the requests 
were refused, except as given in the general charge. Imme- 
diately following these instructions is found the general 
charge. Instructions must be asked for after the general 
charge is given, and the record must affirmatively show that 
fact. 

But the trial judge did not err in refusing to give the spe- 
cial requests, even if they had been properly presented and 
asked. The first request is not the law, as it was, in effect, to 
charge that the statements made as to the physical condition 
of assured were guaranties, and, if the answers were untrue, 
whether known to be so by the assured or not, they would 
vitiate the policy. This is not the rule as laid down in 
Knights of Pythias vs. Rosenfeld, 92 Tenn., 508; Same vs. 
Cogbill, 99 Tenn., 36; Rand vs. Society, 97 Tenn., 291. 

The second request, as to the proof of the death and identity 
of the person whose death was proven with the assured, was 
sufficiently given in the charge, and the burden of proof upon 
these features of the case was stated properly to be on the 
plaintift. 

It is said that the evidence of the husband and nominal 
plaintiff, Charles Ford, was wholly unworthy of belief, and, in 
the absence of his testimony, a most flagrant fraud is shown 
to have been perpetrated on the company, and it was error not 
to have granted a new trial upon this ground. This assign- 
ment does not specify in what the fraud consists, and the only 
fraud we are enabled to surmise is the statement made by the 
assured that she was not pregnant when she was insured; but 
the evidence, we think, clearly shows that this fact was not 
known to the assured or her husband at the time the insur- 
ance was taken out, and, moreover, that the company con- 
tinued to receive premiums and carry the policy in force after 
it learned of the fact, and made no offer or effort to cancel the 
policy. 
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We are of opinion there is nothing in the affidavits of Dr. 
Raymond and C. H. Harris to demand a new trial. All that is 
stated in them that was material could, with proper diligence, 
have been brought out on the trial. We see no error in the 
action and judgment of the court below, and it is affirmed, 
with costs. 


COURT OF APPEALS OF KENTUCKY. 


GERMANIA INS. CO. 
v8. 


WINGFIELD.* 


Where defendant insurance company accepted an application taken by the 
agent of another company, and addressed to that company, it adopted 
‘the acts of the agent soliciting the insurance, so that he is to be regarded 
as the agent of defendant. 


The knowledge of the soliciting agent at the time he takes the application is 
the knowledge of the company, and will estop the company from relying 
upon a provision of the policy which ignors such information of its agent. 


Joun M. Witxins, Witzins & Brappurn, and Ws. Cromwe tt, for 
Appellant. 

Joun B. Rovers, for Appellee. 

Burnuam, J. 

Appellant asks the reversal of a judgment for $700 recov- 
ered by appellee against it on a fire policy for the destruction 
of his distillery building and machinery contained therein. It 
sought in its answer to avoid liability on the policy sued on on 
numerous grounds: First, that appellee in his application for 
the policy fraudulently overvalued the building and ma- 
chinery insured; second, that in answer to the question asked 
in the application, “Has any of your property ever been 
burned?” he falsely answered, “ No;” third, that he falsely an- 
swered “ No” to the question as to whether there had been 
any threats of incendiarism made against him; fourth, that 
he falsely answered that no other company had declined the 
risk; fifth, that one of the provisions of the policy was that if 
the property was a manufacturing establishment, and it 
should cease to be operated for more than 10 consecutive days 
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without the written consent of appellant, it should become 
null and void, and appellant alleged that, without previous 
written consent or knowledge on its part, appellee had 
ceased to operate his distillery more than 10 days previous 
to the fire; and, sixth, that by one of the provisions of 
the policy it was agreed that, in the event of loss, 
defendant should not be liable for more than three-fourths 
of the actual cash value of the property insured at the 
time of such loss, and that the machinery in the building, cov- 
ered by a separate clause of the policy, was not a part of the 
real estate, and in no event could there have been a recovery 
of more than three-fourths of the insurance thereon. Appel- 
lee, in his reply, denied the alleged overvaluation. Second, 
denied that he represented to the agent of appellant that none 
of his property had been burned, and averred, on the contrary, 
that he informed the agent, who with his own hand wrote 
all of the answers to the questions in the application, that a 
warehouse in which whiskey was stored had been burned, and 
pointed out to him the location of the warehouse; that the 
agent informed him that the question was only intended to 
apply to property which had been destroyed by fire, on which 
there was insurance at the time; that, as a matter of fact, 
neither the warehouse, nor the whiskey contained therein, was 
covered by insurance at the time of its destruction; and that 
the answer was written by the agent with full knowledge of 
the facts. Denied that he had falsely represented that there 
had been no threats of incendiarism made against him, or that 
he feared incendiarism, or that his application for insurance 
had been previously declined by any other company. Said 
further that, at the time the application for the policy of in- 
surance was signed by him, his distillery was not in operation, 
and this fact was well known to appellant’s agent, who solic- 
ited the insurance; that it was only a small establishment, 
which it was not customary to operate during the warm 
months of the year, and that this fact was well known to ap- 
pellant and its agent at the time the policy was issued and de- 
livered to him, and that it was not then contemplated that the 
distillery was to be in continuous operation; that the applica- 
tion in which these answers were given was addressed to the 
Lancashire Insurance Company, and not to appellant. The 
pleadings being made up, the trial before a jury resulted in a 
verdict for appellee for the full amount of the policy. 
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The main grounds relied on for reversal are: First, that 
the court erred in permitting appellee to testify as to state- 
ments made by him to the insurance agent at the time of the 
preparation of the application by Clark and the signing of 
same by appellee; and, second, that the court erred in permit- 
ting Clark, the insurance agent, to testify as to statements 
made to him by appellee at the time the application was pre- 
pared, and as to his knowledge of the burning of appellee’s 
warehouse previous to the application, and as to his construc- 
tion of the meaning of the question as to previous fires, and 
also because the court, in its instructions to the jury, informed 
them that Clark should be treated as the agent of appellant. 
The facts connected with the issual and delivery of the 
policy sued on, as disclosed by the pleadings and testimony, 
are as follows: In the spring of 1897 one Clark, who was act- 
ing as the local agent in Bowling Green, Ky., of a number of 
insurance companies, went to the place of business of appellee, 
Wingfield, for the purpose of soliciting a policy of insurance 
upon his distillery and other property, having had previous 
dealings with him of the same character; and while there he 
personally inspected the distillery and machinery contained 
therein, and he was fully informed by Wingfield of the burn- 
ing of his warehouse some six months previously, and of all 
the circumstances concerning the fire. A few days later ap- 
pellee, at the instance of Clark, called to see him at his office 
in Bowling Green, at which time Clark asked appellee the 
printed questions contained in the application, and appellee 
answered them in accordance with the facts; Clark writing 
the answers himseif. The application was addressed to the 
Lancashire Insurance Company, which was one of the com- 
panies represented by Clark. It further appears that Clark 
was unable to place the insurance in any of the companies rep- 
resented by him, and that he thereupon took the application 
to Cook & Son, who were conducting a similar insurance busi- 
ness in the city of Bowling Green, and offered them the risk, 
in accordance with an understanding that, if it was accepted, 
the commissions were to be divided. Mr. Cook took the appli- 
cation to Nashville, and presented it to the general agent of 
appellant company, at the same time informing him that the 
application had been taken by Clark, and the circumstances 
under which it had been transferred to him; and, with full in- 
formation on this point, appellant issued and delivered the 
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policy sued on to Clark, to be delivered by him to appellee, 
which was done; appellee paying a premium of 7 per cent of 
the amount of the insurance. And it further appears that ap- 
pellee did not know of the transfer of the application by Clark 
to the agency represented by Cook & Son, or that the policy 
was not issued by one of the companies represented by Clark; 
all of the negotiations about the policy from the time Clark 
came to appellee’s house to solicit the insurance until the de- 
livery of the policy to him being conducted wholly by and 
through Clark. Under these circumstances, we think the 
trial court properly instructed the jury that in all matters con- 
nected with appellee’s application for the insurance, and the 
delivery of the policy to him and collecting the premium there- 
for, Clark should be regarded as the agent of appellant. By 
the acceptance of the application addressed to the Lancashire 
Insurance Company from Clark, and by the issual and delivery 
to him of the policy of insurance to be delivered to appellee, 
appellant ratified and adopted the acts of Clark in soliciting 
the insurance and receiving the application, and, in effect, con- 
stituted him in this transaction its agent; and the law is well 
settled in this State that knowledge upon the part of the so- 
liciting agent at the time he took the application for insurance 
is the knowledge of the company which he represents, and will 
estop the company from relying upon a provision of the policy 
which ignores such information of its agent. See Insurance 
Co. vs. Phillips, 16 Ky. Law Rep., 122; Insurance Co. vs. Hart, 
16 Ky. Law Rep., 344; and Mechem, Ag., § 149. The instruc- 
tions in this case very fully and correctly gave to the jury the 
law on all of the issues made by the pleadings, and we do not 
think there was any error upon the trial prejudicial to appel- 
lant’s substantial rights. Judgment affirmed. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where for special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, and are 
not intended as digests, nor for citation. 


Interest oF WIFE AND CHILDREN AS BENEFICIARIES. 


In the case of Johnson’s Administrator vs. Johnston et al., 
decided by the Court of Appeals of Kentucky, June 13, 1900, it 
was held that in that State, where the wife and children are 
named as beneficiaries of a life policy, the statutory rule for 
the distribution of the personality of intestates governs, and 
the wife takes one-half, and the children the remainder. 


DamaGE FROM SMOKE AND Heart. 


In the case of Cannon vs. Phoenix Ins. Co. of Hartford, de- 
cided by the Supreme Court of Georgia, April 10, 1900, and 
which will be reported in full in the November number of the 
Insurance Law Journal, the court says in its official syllabus 
that an insurance company which, by its policy contracts to 
insure “ against all direct loss or damage by fire,” etc., is not 
liable for damage resulting from smoke and soot escaping 
from a defective stovepipe and emanating from a fire built in 
a stove and confined therein, nor for damages caused by water 
used in cooling a portion of the ceiling heated by such pipe, 
but not actually ignited thereby; it not appearing that the 
use of the water was necessary to prevent ignition. 


SURREJOINDER AS TO APPLICATION. 


[In the case of Leonard vs. New England Mutual Life Ins. 
Co., decided by the Supreme Court of Rhode Island, May 25, 
1900, the decision was as follows:— 

“The rejoinder to the plaintiff’s replication avers that the 
application was signed by the insured after his answers were 
reduced to writing. The surrejoinder avers that the insured 
did not so sign the application, but that he signed it in blank, 
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upon the promise of the medical examiner to write in the an- 
swers afterwards, and to forward it to the company; said ex- 
aminer ‘ being the agent of said company and of said Henry 
Leonard.’ The effect of this reply is that an agent of both 
parties, and hence his agent, did it. Clearly, this is no an- 
swer. <All that is attempted to be set up by the surrejoinder 
can be shown under a traverse. Demurrer to surrejoinder 
sustained.” 


License oF Foreign Company. 


In the case of City of New Orleans vs. Liverpool & London 
& Globe Ins. Co., decided by the Supreme Court of Louisiana, 
May 7, 1900. the following syllabus was furnished by the 
court:— 


When a foreign insurance company is charged by the 
authorities of the city of New Orleans, the place of the 
domicile of the company and of its State agency, with a city 
license equal in amount to the license charged them by the 
State authorities for a State license, and it seeks to reduce 
the license on the ground that part of its policies were 
issued in localities other than New Orleans, it assumes the 
obligation of showing, by the facts and circumstances under 
which they were issued, that it came under a liability to a 
license to the other political corporations by reason of the 
issuing of the policies there, and that it had paid the same. 


On Application for Rehearing. 

Where an insurance company is sued for a license tax by 
the city of New Orleans, and it is made to appear that it has 
paid a municipal tax license elsewhere in the State on busi- 
ness done and premiums collected outside of the city of New 
Orleans, and that the claim of the latter is predicated in 
part upon such business done and premiums collected out- 
side of its limits, the company is entitled to claim a credit 
for the license tax so paid on premiums collected outside of 
the city. 


APpPRAISEMENT IN Case oF Tora Loss. 

An appraisement is not necessary under the valued policy 
law of Texas, though required by the policy, in case of total 
loss, according to the decision of the Court of Civil Appeals of 
Texas, rendered May 16, 1900, in the case of A2tna Ins. Co. vs. 
Shacklett. 




































Mudd et al. vs. German Ins. Co. 


COURT OF APPEALS OF KENTUCKY. 


MUDD E&T AL. 
v8. 


GERMAN INS. CO. oF FREEPORT, ILL.* 


An original petition averring that insured did not know of the stipulation of - 
the policy sued on, and of a premium note, for a suspension of the insur- | 
ance in case of nonpayment of the note at maturity, and an amended 
petition averring that plaintiffs relied upon an agreement with the agent 
that he would not be prejudiced by a failure to pay the note at maturity, 


were not inconsistent, and it was error to sustain a demurrer to the We 
petition as amended. ¥ 
Insured is bound by the stipulations in the policy and note, unless they were hy: 
waived in some way, though he overlooked them because they were in A 
small and obscure type. “if 
The representation of the general agent of the company that the failure of A 
insured to pay a premium note at maturity would not prejudice him, in ei 


view of the fact that he was solvent and that the note bore interest, was 
binding on the company, and operated as a waiver of a provision of the 
policy and of the note for a suspension of the insurance in the event of ' 
nonpayment at maturity, especially when there was no subsequent de- 


mand for payment at maturity, and long afterwards the company recog- " 
nized the policy to be in full force. F 

A motion to quash the return on a summons on appeal came too late, after % 
the case was submitted, and appellee had entered its appearance, and * 
had been granted time to file its brief. } 
Gro. W. Jotty, for Appellanis. i 
Watrer & Stack, for Appellee. a 
Bornam, J. fi 

This is an appeal from the judgment of the Daviess Circuit q 
Court sustaining a demurrer to and dismissing plaintiffs’ 4 
petition. The object of the suit was to collect a policy of fire F 
insurance issued to plaintiffs on the 26th day of August, 1892, : 
by the defendant, insuring them against loss on the dwelling x 
house and furniture contained therein. The policy was for a i 
term of three years, and was to expire on the 26th day of 4 
August, 1895, and recited that it was in consideration of $8.20 # 
cash and a note for $32.30, payable January 1, 1893. The ap- 4 
plication, policy, and note executed for the deferred premium i 


contained a stipulation, in substance, that no claim was to 
exist against the company by reason of the issue of said ; 
policy, in case of loss, if said note or any portion thereof 








: : ¥ 
should be overdue and unpaid at the time of the loss. The i 
property was destroyed by fire on the 15th day of April, 1894, 5 

* Decision rendered, June 22, 1900. From Southwestern Reporter. ¥ 
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and it is admitted that no part of the note executed for the 
premium due January 1, 1893, had been paid. On the face of 
the papers, plaintiffs were clearly not entitled to recover; but 
in their original petition they seek to avoid the effect of these 
stipulations of the application, policy, and premium note by 
the averments that they were printed in small type, and were 
not called to their attention by the defendant; that they did 


_ not know of their existence at the time of the execution of the 


notes, or of the delivery of the policy to them; and that they 
did not discover these stipulations until after the occurrence 
of the fire; and by an amended petition they further allege 
that both before and after the signing and delivery of the ap- 
plication for insurance and note for premium they were as- 
sured by the defendant that the nonpayment of the note at 
maturity should make no difference, and have no effect on the 
contract for insurance, and that the company would still re- 
main bound thereon, although the same might not be paid 
when due, and that they believed and relied upon these state- 
ments and assurances so given by the defendant, and did not 
pay said note because of these statements and assurances, 
and their reliance thereon. All of these averments of the 
original and amended petition were denied by the company, 
and the case went to trial before a jury, the evidence on both 
sides being fully heard. The plaintiff, Mudd, testifies that the 
policy sued on was solicited from him at his home in the coun- 
try by Mr. Charles Hayes, a subordinate agent of the com- 
pany, and that he agreed with Hayes as to the character and 
term of the insurance, and that notes were to be executed for 
the premiums; that Hayes had no blank applications or notes 
with him, and it was agreed that he should go ahead and write 
them up, and when he came to town, a few days later, he 
would execute his notes for the premium and get his policy; 
that a few days later he went to town and saw Mr. Stirman, 
the general agent of the company, and executed a note, pay- 
able to the defendant at the Citizens’ Savings Bank of Owens- 
boro, for a part of the premium, and also gave to him indi- 
vidually a note for his part of the premium; that at the time 
of the execution of the notes he said to Mr. Stirman: “It 
may be that I will be short of money to meet these notes. 
Now, what will be the consequences in case of such failure?” 
—and he answered: “That is all right. You are perfectly 
good for this amount, and you will not be bothered. Your 
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note will be sent to the Citizens’ Savings Bank for collection, 
and your policy will stand good. You need not give yourself 
any uneasiness.” He also testified that he had been insuring 
for a number of years with these parties, and had paid all pre- 
vious notes executed to them. The defendant company called 
Mr. Stirman as a witness in its behalf, and he admits having 
this conversation with the plaintiff, but says that he thought 
plaintiff was talking about the individual note which was ex- 
ecuted to him for his part of the premium; that he did not un- 
derstand that he referred to the note executed to the com- 
pany. There was no testimony that any demand was made 
upon plaintiff for the payment of this note after it was sent to 
the bank, and it is admitted that the defendant retained it in 
its possession. It also appears that on the 10th day of April, 
1894, only a few days before the destruction of plaintiff’s prop- 
erty, the company addressed this note to him from its home 
oflice, at Freeport, U1.:-— 


“Dear Sir: We give you this notice that this company 
has ceased transacting business in your State. This neces- 
sarily means the withdrawal of all agents and solicitors, as 
well as general agents. As this will, of necessity, place our 


policyholders at some disadvantage in the transaction of 
business, especially that connected with changes of policies, 
settling of claims for losses, and the like,—being attended 
with considerable delay, and, no doubt, great annoyance to 
you,—we consider it proper to give you this notice, that vou 
may, if you see fit, place your insurance in some other com- 
pany transacting its business through agents in your city. 
We will at any time cancel your policy, subject to its con- 
ditions, upon its being sent to this office, with request for 
cancellation accompanying same. Very truly, yours, 
“Wm. Trembor.” 
It is evident from this communication that the company, as 
late as the 10th day of April, 1894, regarded the policy as alive 
and enforceable. And none of the stipulations of the applica- 
tion, policy, or note relied on by defendant to avoid liability 
declare the insurance void in case of the nonpayment of the 
premium note at maturity, but only provide for the suspension 
of insurance during such time of nonpayment. The trial re- 
sulted in a verdict of the jury in favor of plaintiffs, and judg- 
ment was rendered thereon. A motion for a new trial was sus- 
tained, and upon a re-examination of the pleadings of the 
plaintiffs the court sustained a general demurrer to the peti- 
tion as amended, on the ground that it contained averments 
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utterly inconsistent with those of the original petition, as in 
the original petition it was alleged that they did not know of 
the stipulations of the note and policy providing for a sus- 
pension of the insurance in case of nonpayment, and by the 
amended petition it was alleged that, notwithstanding their 
ignorance of these provisions, they relied upon an agreement 
with the agent which, in effect, amounted to a waiver of these 
stipulations; and the court being further of the opinion that 
the allegations as to the agreement made with the agent of 
the defendant, as presented in the pleading, did not amount to 
a waiver of the forfeiture relied on. 

It does not appear to us that there is any irreconcilable 
conflict in the pleadings. The stipulation of the policy and 
note as to the effect of nonpayment might very easily have 
escaped the attention of plaintiffs. Both were printed papers, 
and the averment is that the stipulations in both were in 
small and rather obscure type; and presumably he had very 
little opportunity to read the notes, as they were delivered 
immediately to the agent of the company. However, we do 
not regard this plea as important, as it has been frequently 
held by this court that these provisions in a contract of insur- 
ance are binding and enforceable upon the parties thereto un- 
less waived in some way. But the law is equally well settled 
that insurance companies are bound by and liable for the acts 
and representations of their agents, whenever parties dealing 
with them are justified in supposing the agent was authorized 
to do the act or make the representation in question; and the 
insured has the right, notwithstanding the provision in the 
policy that the failure to pay any installment or premium at 
maturity shall forfeit the policy, to rely upon the assurance of 
the agent that such failure to pay should not prejudice his 
right to recover, inasmuch as the note bore interest, and the 
assured was perfectly solvent; and especially when this is ac- 
companied by the further fact that there was no subsequent 
demand for payment at maturity, and long afterwards the 
company recognized the policy to be alive and in full force. 
Joyce, Ins. (§ 1355), says: “There is no doubt but that it is 
competent for the parties to alter or modify the terms of the 
contract by a parol agreement entered into subsequently to 
the execution and completion of the contract, and, therefore, 
evidence is admissible of an agreement by parol to waive the 
conditions as to payment of the premiums, or one as to notice; 
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and acts and declarations of the company and its authorized 
agents, done and made subsequently to the consummation of 
the contract, are admissible to establish a waiver of such con- 
ditions, or to raise an estoppel, even though the policy ex- 
pressly provides that the company has no power to alter or 
abrogate contracts or waive forfeitures.” And under section 
1382 of the same work it is said: “It is undoubted that an 
authorized agent, or one acting within the apparent scope of 
his authority, may, as well as the company, waive the condi- 
tion requiring payment of premiums on specified dates, even 
though the policy provides that no agent may waive forfeit- 
ures,’—citing with approval the case of Montgomery vs. In- 
surance Co. (14 Bush., 57), in which the same doctrine was an- 
nounced by this court in an opinion by Judge Cofer, and which 
has been adhered to in numerous subsequent adjudications of 
this court. See Johnson vs. Insurance Co., 79 Ky., 403; Asso- 
ciation vs. Jones, 7 Ky. Law Rep., 750; Insurance Co. vs. Kline 
(Ky.), 32 S. W., 214; and Insurance Co. vs. Spiers, 87 Ky., 292, 
8S. W., 453. There can be no doubt that Stirman, the general 
agent of the company, had the power to waive the condition 
of forfeiture recited in the policy for the nonpayment of the 
premium note at maturity; and we are of the opinion that the 
averments of the amended petition as to such waiver on his 
part were sufficient to entitle the plaintiffs to go to the jury 
upon this question, and that the court erred in sustaining the 
demurrer thereto. 

There was a motion by appellee to quash the return on the 
summons issued on the appeal granted in this case by the 
clerk of this court, which was served on Stirman, the general 
agent of the company, on the ground that Stirman was not its 
agent at the date of its execution, and had not been for sev- 
eral years previous thereto, and also to dismiss the appeal be- 
cause this court had no jurisdiction over the person of the 
defendant, as it ceased to do business in this State in June, 
1894. This motion was overruled by the chief justice on the 
ground that it came too late, as it was not made until the 4th 
day of October, 1899, long after the submission of the case, 
and after appellee had entered its appearance, and had been 
granted time to file its brief. For the reasons indicated in 
this opinion, the judgment is reversed and the cause re- 
manded, with instructions to overrule the demurrer, and for a 


new trial and other proceedings consistent with this opinion. ° 


afore aes ree 


denis 





Court of Appeals of Maryland. 


COURT OF APPEALS OF MARYLAND. 


MALLETTE 
v8. 


BRITISH AMERICA ASSUR. CO. or Toronto, Canapba.* 


A petition which sets forth the renewal of a previous policy for a certain sum 
in consideration of a specified premium for one year, upon the same terms, 
conditions and stipulations, is defective in not setting forth more explic- 
itly such conditions. 


Where the petition alleges a verbal agreement to insure, evidence of a previ- 


ous insurance and a verbal agreement to renew will entitle plaintiff to 
recover, 


When upon inquiry by the agent, whether he wished to renew, the insured 
replied in the affirmative and that he would send him a check soon, to 
which the agent replied “all right,” that he would attend to it, this was 
not sufficient evidence of actual renewal, where nothing was said as to 
what policy was intended and several policies had been issued. 


An agreement to renew implies that the conditions will be the same as in the 
original policy in the absence of anything to the contrary. 


The insured owed on other policies, and sent a check in excess of that amount 
with a promise to send more in a few days. 


Held, That if the agent accepted the check in part payment also of the pre- 
mium on the policy in suit, the company was liable. 


Argued before McSherry, C. J., and Fowler, Briscoe, Page, 
Pearce, Schmucker, and Jones, JJ. 


Ferpranp Witxiams, AtBert A. Dovs, and Danie, W. Dovs, for 
Appellant. 


Tuomas J. Peppicorp and J. A. Mason, for Appellee. 


Pearce, J. 

This is an action brought by William H. Mallette, for the 
use of Susan M. Thomas, as mortgagee, to recover from the 
appellee $1,150 for the loss of property destroyed by fire. 
There are three counts in the declaration; the first being upon 
a verbal agreement to insure certain buildings in Oakland, 
Md., for the use of Susan M. Thomas, for an amount not ex- 
ceeding $1,150, for one year from June 21, 1898, in considera- 
tion of a premium of $33.75, part of which was then paid, and 
the residue of which it was agreed should be paid in a few 
days thereafter, no reference being made in this count to any 
other terms or conditions of the agreement than those above 
mentioned. The second count set forth the execution of a 


* Decision rendered, June 15, 1:00. 
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written policy of insurance, on the same buildings, in favor of 
the plaintiff, for the use of Susan M. Thomas, for one year 
from June 21, 1897, to the amount of $1,150, in consideration 
of a premium of $33.75 then paid, and a verbal agreement, 
made shortly before the expiration of said policy on June 21, 
1898, in consideration of the further sum of $33.75 to renew 
said policy for the same amount, and upon 

“The same identical terms, agreements, covenants, and 
stipulations as were contained in said policy, for the further 
term of one year from June 21, 1898,” 

and alleged that the plaintiff then paid a part of said renewal 
premium, and promised to pay the remainder in a few days, 
which payment and promise were accepted by the defendant 
as satisfactory. Both counts averred, in due form, the loss 
sustained, and demand for, and refusal of, payment. To both 
these counts the defendant demurred, and the Circuit Court 
for Garrett County overruled the demurrer as to the first 
count, but sustained it as to the second count. Under leave 
of court, a third count was then filed, setting forth the execu- 
tion of the same policy for one year from June 21, 1897, as was 
set forth in the second count, and in the same language, and 
then alleged that shortly before June 21, 1898, when said 
policy was about to expire, the defendant, in consideration of 
the further sum of $33.75, renewed said policy for another year 
from June 21, 1898, 

“On the same terms and conditions as those contained in 
said written policy, which said renewal was made by verbal 
agreement between the plaintiff and defendant; and plain- 
tiff paid thereon part of the premium, and promised to pay 
the balance, which payment and promise were accepted by 
the defendant as the consideration for said renewal.” 

The loss, demand for, and refusal of, payment was duly set 
forth. Defendant demurred to this count, also, and the de- 
murrer was overruled. The general issue pleas were then 
filed, as also pleas specifically denying that the defendant 
either renewed, or agreed to renew, said policy for any period 
after June 21, 1898. The case was then removed to Washing- 
ton County, where a trial by jury was had, and, at the close of 
the testimony on both sides, the plaintiff offered one prayer, 
framed upon the theory of the third count, which had been 
sustained on demurrer, and asking the court to instruct the 
jury that the facts recited therein, if found by it, constituted a 
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renewal of the policy offered in evidence; and the defendant 
offered a prayer that there was no evidence legally sufficient 
to entitle the plaintiff to recover under the pleadings in the 
case. The court rejected the plaintiff’s prayer, and granted 
the defendant’s prayer, to which action of the court the plain- 
tiff excepted, and has brought this appeal. 

We will consider, first, the ruling upon the demurrer to the 
second count, which may be very briefly disposed of. We are 
of opinion that this count is defective, if for no other reason, 
because it fails to set forth with sufficient fullness and clear- 
ness the terms, agreements, covenants, and stipulations con- 
tained in the former policy, and which were to be inserted in 
the renewal of the policy. 

We come next to the ruling of the court upon the defend- 
ant’s prayer, by which the jury were instructed that there was 
no evidence legally sufficient to entitle the plaintiff to recover 
under the pleadings in the cause. It is always competent, by 
reference to the pleadings, to ask for the judgment of the 
court upon their legal sufficiency and effect with respect to the 
evidence offered, but before a prayer can be granted withdraw- 
ing a case from the jury, the court must assume the truth of 
all the evidence before the jury tending to sustain the claim 
or defense, as the case may be, and of all inferences of fact 
fairly deducible from it; and this, though such evidence be con- 
tradicted in every particular by the opposing evidence in the 
cause: Railway Co. vs. Wilkinson, 30 Md., 230; Jones vs. 
Jones, 45 Md., 154. It was argued, as to the first count, that 
no evidence whatever was offered to sustain it, because, as we 
understand the argument made, the contract there set out 
was a contract for original insurance, not for renewal of an ex- 
isting policy, while the evidence offered all shows a previous 
insurance, and shows, or tends to show, an agreement for 
renewal. But it is wholly immaterial whether the agreement 
was for original insurance or for renewal, because in either 
aspect the contract is a contract to insure. As to the second 
count, which alleges an agreement to renew the existing 
policy, and as to the third count, which alleges an actual re- 
newal, it is contended there was no contract whatever shown 
to have been made between the parties, because there was no 
evidence to show that this particular policy was agreed to be 
renewed, or was renewed, or what the terms and conditions of 
renewal were. But the testimony of Mrs. Mallette is clear 
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that Mr. Thayer, the defendant’s agent, wrote to inquire 
whether her husband wished to have renewed the two policies 
expiring June 21, 1898, and that she told him her husband di- 
rected her to reply that he wished these two policies renewed, 
and would send him a check for the premium soon, and that 
he replied: “AIl right, Mrs. Mallette, ‘all right. I will at- 
tend to it.” Mr. Thayer, on cross-examination, admitted he 
knew she referred to these two policies, and that he did not 
tell her he did not intend to renew them without payment of 
the premiums. We cannot doubt, therefore, that the policy 
now under consideration, which was one of the two maturing 
June 21, 1898, was included in the renewal offered by Thayer 
and accepted by Mallette. As to the objection that nothing 
was said as to the terms and conditions of renewal, we hold 
that, where there is an agreement for a renewal of a policy, 
the insured is justified in assuming that the premium, and all! 
the terms and conditions of the renewal, will be the same as 
those of the original, unless he has notice of some proposed 
change. This would hardly seem to need authority, but, if de- 
sired, it will be found in Insurance Co. vs. Walsh (54 IIl., 164), 
where it was held that, “unless otherwise expressed, a re- 
newal of an insurance policy is on the same terms and condi- 
tions as were originally contained in the policy.” Moreover, 
in the present case, the very terms of the policy so provide, as 
appears from the following clause:— 

“This policy may, by a renewal, be continued under the 
original stipulations in consideration of premium for the re- 
newed term, provided that any increase of hazard must be 
made known to this company at the time of renewal, or this 
policy shall be void.” 

We therefore think there was no uncertainty as to the 
policy to be renewed, or as to any of the terms and conditions 
of renewal, and, there being abundant evidence tending to 
show an agreement for the renewal of the policy in question, 
it was error to withdraw the case from the jury, as was done 
in granting defendant’s prayer. 

The plaintiff’s prayer, which was rejected, sets out at length 
and in detail all the facts attending the alleged agreement for 
a renewal of the policy. It was strenuously argued by the ap- 
pellee that the policy could not be renewed without actual 
payment of the full premium, and that the agent could not 
waive this requirement, and for this contention reliance was 
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placed upon the case of Bradley vs. Insurance Co., 32 Md., 108; 
but the policy here does not provide, as it did there, that the 
company should not become liable until the premium in full 
therefor was actually paid, and that, if not paid within 15 
days, the policy should be null and void. In deciding that 
case, Judge Alvey said: “The cases cited and mainly relied 
on by the appellant have no application to this case. They 
were instances in which the insurers were held to have waived 
the right to receive the premium as a condition upon which 
the risk was to attach, upon the ground that the assured 
would have been otherwise misled and deceived.” Among the 
cases thus referred to were the cases of Tayloe vs. Insurance 
Co. (9 How., 390); Commercial Mut. Ins. Co. vs. Union Mut. 
Ins. Co. (19 How., 318); Trustees of First Baptist Church vs. 
Brooklyn Fire Ins. Co. (19 N. Y., 305; Post vs. Insurance Co. 
(48 Barb., 351), and others; and the implication is strong that 
these cases were approved by this court in Bradley vs. Insur- 
ance Co., 32 Md., 108. The present case comes directly within 
the reason of these, as, upon the undisputed testimony, the 
plaintiff was misled and deceived by the conduct of defend- 
ant’s agent. It is well settled that credit may be given for the 
premium, notwithstanding the policy may provide that the in- 
surance shall not be considered binding until actual payment, 
and that, if credit be given by such an agent as Thayer, it will 
not affect the validity of the contract: Emery vs. Insurance 
Co., 188 Mass., 413; Angell vs. Insurance Co., 59 N. Y., 171; In- 
surance Co. vs. Colt, 20 Wall., 560 (the latter case being cited 
on this point with approval in Insurance Co. vs. Ryland, 69 
Md., 447); Alexander vs. Insurance Co., 67 Wis., 427. In the 
last case, a premium note was payable in annual installments, 
and the policy provided that the liability of the company 
should cease upon failure to pay any installment. The agent 
agreed to give notice to the insured 15 days before any install- 
ment became due, but failed to do so; and before the policy 
expired, and while installments were overdue and unpaid, 2 
loss occurred, and it was held that the condition as to the 
termination of liability had been waived, and that the insured 
did not forfeit her rights under the policy by neglecting to pay 
the installments as they fell due. The court said: ‘“ This rule 
is absolutely necessary for the protection of the insured. The 
insured deals with no one but the agent. The company cannot 
deal with its patrons in any other way. Justice and law, 
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therefore, recuire that the company shall be held to sanction 
what the agent agrees to, and upon which the insured relies. 
To allow the company to enforce a condition or forfeiture of 
the policy for a neglect to do that which the agent informs the 
assured shall not avoid the policy would work the greatest in- 
justice.” See, also, Newark Mach. Co. vs. Kenton Ins. Co. (50 
Ohio St., 549), reported in 22 L. R. A., 768, and 11 Am. & Eng. 
Enc. Law, p. 333, for a collection of the cases showing the 
agent’s authority to waive payment of premiums. In Insur- 
ance Co. vs. Keating (86 Md., 131) it was held that a clause in 
a policy providing that no agent shall have power to waive 
any of its conditions except such as by its terms may be in- 
dorsed thereon does not apply to conditions relating to the in- 
ception of the contract, ‘but operates to prevent agents from 
modifying the terms of the policy after it has been issued; and 
in Insurance Co. vs. Eicholtz (88 Md., 92) the acceptance of 
part of the premium was held a waiver of nonpayment of the 
residue. Here, the proof is that, on June 25th, Mallette sent 
Thayer a check on account of insurance for $20, with a prom- 
ise to send more in a few days; that Thayer accepted the 
check and collected the money, and that at that time only $10 
was due for premiums on policies other than that here in ques- 
tion, thus leaving in Thayer’s hands for insurance premiums 
$10, applicable to this policy as the only one then not paid up; 
and the plaintiff’s prayer carefully and properly left to the 
jury to determine whether Thayer accepted the check for that 
purpose. The prayer was claimed to be defective on the 
ground that the waiver of payment of the premium in full by 
the agent could not bind the company, but we have seen that 
the decided weight of authority is to the contrary. We think 
the plaintiff’s prayer properly submitted the whole law of the 
case, and in a more favorable light to the defendant than it 
could demand, since, under the decisions referred to, the ac- 
ceptance of a promise to pay the premium, without actual pay- 
ment of any part, would be a sufficient consideration to sup- 
port the contract. For the reasons given, the judgment will 
be reversed, and the cause be remanded for a new trial. 

Judgment reversed, and cause remanded, with costs to the 
appellant above and below. 
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The policy provided, that the failure to pay any note at its maturity forfeited 
the policy. The agent agreed before the first note matured that he would 
see that it was paid in order to keep the policy in force. Shortly before 
the maturity of a second note the agent urged its payment, but agreed to 
renew it if one-half of the first was paid and a health certificate was fur- 
nished, which the insured agreed to, but was unable to furnish the cer- 
tificate on account of illness, from which he died, and no payment was 
made. 


Held, That, as a matter of law, there was no evidence to submit to the jury 
that the insured had been misled into the belief that his payments had 
been cared for. 


Statement of case by Crark, D. J. 

This case was before this court on writ of error at a former 
term: Insurance Co. vs. Berlin, 33 C. C. A., 274. The state- 
ment of the case as there made may for convenience be re- 
peated here, correcting a single error as to the date when the 
first premium note became due, which was May 15, 1895, in- 
stead of February 15. The statement of the case was as fol- 
lows :— 

“This suit was upon a policy of life insurance issued by ap- 
pellant on the life of Charles L. Berlin, of Memphis, Tenn., 
payable to his wife, the appellee. The trial resulted in a judg- 
ment against appellant, and to review that judgment this writ 
of error is prosecuted. The policy was dated February 11, 
1895, and the annual premium was $129.75. As a substitute 
for cash payment of the first year’s premium, four notes were 
executed by the assured, Berlin, payable to appellant. The 
first note was due May 15, 1895, and the second July 15, 1895. 
One of the conditions of the policy was as follows: ‘The fail- 
ure to pay, if living, any of the first three annual premiums, or 
the failure to pay any notes, or interest upon notes, given to 
the company for any premium, on or before the days upon 
which they become due, shall avoid and nullify this policy 
" *Decision rendered, May8,1900... #2 2... 
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without action on the part of the company or notice to the in- 
sured or beneficiary; and all payments made upon this policy 
shall be deemed earned as premiums during its currency. 
Any and all notes, with their conditions, which may be given 
for premiums or loans upon the security of this policy, are 
hereby made a part of this contract of insurance.’ The notes 
contained the following provision: ‘Said policy, including all 
conditions therein for surrender or continuance as a paid-up 
term policy, shall, without notice to any party or parties in- 
terested therein, be null and void on the failure to pay this 
note at maturity, with interest at 6 per cent per annum, pay- 
able annually. In case this note is not paid at maturity, the 
full amount of premium shall be considered earned as pre- 
mium during its currency, and the note payable, without 
reviving the policy or any of its provisions.’ Recovery in the 
court below was resisted upon the ground that the policy 
became forfeited by the nonpayment of the second note, 
falling due July 15, 1895. Berlin died on the 29th of July, 
1895. C. E. Tucker was the general agent of appellant 
at Memphis, and J. B. Marmon was a solicitor and collector 
employed by Tucker. Marmon was a _ personal friend 
of Berlin, and induced him to apply for and _ take 
the policy of insurance sued on. When the note represent- 
ing the first installment of the annual premium became due, 
May 15, 1895, Berlin was unable to meet it, and Marmon 
agreed with him to take care of or pay the note for him, and 
the amount of the note was charged to Marmon against the 
sum then due him for work, and was paid as between Berlin 
and the company, and this became a debt due from Berlin to 
Marmon personally. On the 6th of July, before maturity of 
the second note, and on the 15th, Marmon called on Berlin, 
and agreed with him to renew the second note, provided Ber- 
lin would pay him one-half of the first note, which had been 
assumed and paid by Marmon; it being understood, as Mar- 
mon says, that Berlin would have to be in good health, or fur- 
nish a health certificate, indorsed by one of the company’s 
medical examiners. Berlin was, at the time of this interview, 
sick, though the illness was not thought to be serious. Berlin 
was to be at his office the day following the 6th, at which time 
he expected to pay Marmon the amount required in order to 
secure a renewal of the second note, and it appears that he 
had procured the money necessary to make that payment, and 
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came to the office the next day, but remained only a short 
time, returning home before Marmon saw him. Marmon says 
he impressed Berlin with the importance of paying the amount 
required in order to renew the second note. After failing to 
see Berlin on the 7th of July, according to appointment, Mar- 
mon says he inquired about Berlin from time to time, and, 
being informed that he was getting along very well, he did not 
care to be too exacting, and let the matter stand, expecting to 
see Berlin every day until the day of Berlin’s death, on the 
29th. On the 29th day of July, Heckle, Berlin’s brother-in- 
law, having ascertained that the second note had not been 
paid, called to see Mr. Tucker, the general agent, and finding 
him absent from the city, tendered the amount of the second 
note to Marmon, which Marmon declined to receive. This 
was about 11 o’clock, and about seven hours before the death 
of Berlin thereafter, on the same day.” 

The judgment was reversed and the cause remanded, with 
a direction to grant a new trial. A second trial of the case 
resulted in a verdict against the defendant for $5,528.55, on 
which judgment was duly entered, and to review that judg- 
ment this writ of error was sued out. On the second trial the 
evidence contained in the record of the first trial was again 
introduced, with only the addition of a single letter from Mar- 
mon to Tucker, which in no wise materially affects or changes 
the case. At the close of the whole evidence the court re- 
fused, on defendant’s motion, to direct a verdict in its favor, 
and submitted the case to the jury on issues defined by the 
court as follows:— 

“There are just now two issues for you to determine in the 
case, gentlemen of the jury: (1) Did Marmon, by such conduct 
in the premises as would mislead a reasonably prudent man 
under the given circumstances, induce Berlin to believe that 
he had extended or would extend payment of the note falling 
due July 15, 1895, so that he did not pay it? Was that the 
real cause of the nonpayment? (2) Had the defendant com- 
pany, by its course of dealings with Berlin and other policy- 
holders, through Tucker and Marmon, its Memphis agents, in- 
duced Berlin to believe that Marmon had the authority to 
extend payment of the note falling due July 15, 1895? If you 
answer both these questions in the affirmative, your verdict 
should be for the plaintiff for the amount of the policy and 
interest.” 
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The entire evidence in relation to these issues, and on which 
the verdict and judgment rest, is contained in certain letters 
of the insurance solicitor, Marmon, which we set out just as 
found in the record :— 

“Exhibit J. 
“ No. 270 Front St., Memphis, Tenn. July 26, 1895. 
“Mr. John M. Pattison, Pres. Union Central Life Ins. Co., 

Cincinnati, Ohio—Dear Sir: Your telegram of yesterday to 
Mr. Tucker for several reasons did not reach me until this 
afternoon. Iam glad to state, however, that the delay has 
done no damage. In regard to the past-due notes on parties 
not in good health, and of which Mr. Yowell, of Arkansas, 
so promptly advised you, will say that the person in ques- 
tion is Charles L. Berlin, who has been sick for some time 
with bilious fever. I called at Mr. Berlin’s office some time 
since to collect his note, and found that he was sick. I 
went then to his house, and found that he had a bilious at- 
tack; nothing more. I insisted then that he pay his insur- 
ance promptly, telling him that if he should become danger- 
ously sick that we could not keep his insurance in force with 
a past-due note, etc. He was confident that he would be 
able to go to his office the next morning, and would then pay 
it, and did come to the office, and was there a short while; 
but the exertion was too great for him, and he had to return 
home, a sicker man than he was at first. I had no idea, as 
I stated to Mr. Yowell, of taking a settlement on the policy, 
even in his present condition, without a certificate from 
either Dr. Saunders or Dr. Peete, stating that he was out of 
danger. I am glad to say, however, that he (Berlin) is con- 
valescing, and will soon be all right, and will settle the note 
in the regular way. Assuring you that I shall always en- 
deavor to guard the interest of the U. C., as well as do jus- 
tice to policyholders who favor me with their business, I am, 
very resp., J. B. Marmon.” 


“July 31, 1895. 

“EE. P. Marshall, Secretary Union Central Life Ins. Co., 
Cincinnati, Ohio—Dear Sir: Inclosed you will please find 
particulars as nearly as I can get them of the death of Mr. 
Berlin. I hold two notes of Mr. Berlin’s. When the first 
note fell due, I told Mr. Berlin that I would see it paid the 
company in order to keep his insurance in force, and he un- 
derstood that the company was satisfied as to the first note. 
I also assured Mr. Tucker that the note would be paid. Be- 
fore the second note fell due I called on Mr. Berlin, as I have 
before stated, and sought to impress him with the import- 
ance of paying the amount, and agreeing that if he would 
pay a part of the note that I would renew the other for him, 
which he said that he would be able to do the next day. J 
do not remember the date, but he did come to his office the 
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next day, but remained only a short time, returning home 
before I got to see him. I inquired about him from time to 
time at his office, and was informed that he was getting 
along nicely and would be up in a short time, and, not wish- 
ing to be too exacting with him, I let the matter stand as it 
was, thinking each day that I would see him. I had a talk 
with his brother-in-law this morning, and, of course, he 
wants the insurance paid. I told him that I would inform 
him as fast as I was advised by you, and to do nothing until 
I received some instructions in the matter, which he agrees 
to do. Awaiting your reply and instructions, I am, very 
truly yours, J. B. Marmon. 
“ (Dictated.) ” 
“ Exhibit E. 


“ Memphis, Tenn., August 2, 1895. 

“Mr. E. P. Marshall, Secretary Union Central Life Ins. 
Co., Cincinnati, Ohio—Dear Sir: Yours of the 1st inst., just 
received. Iam sorry that you misconstrued the meaning of 
my letter when I stated that ‘I told Mr. Berlin that I would 
pay the company his first note.’ I meant that I owed the 
company thirty-two and 45-100 dollars, and, when the report 
was made to the company that the check for that note 
would be remitted, I did nothing in the name of the com- 
pany, and if Mr. Berlin had asked me for the company’s 
note, and had given me his individual note, I would have 
‘surrendered it to him without a word, for I understood that 
I was responsible for the amount of the note. <As to the 
second note, I cannot see how you could possibly under- 
stand that I had made or offered to make an extension on it. 
I had been instructed by Mr. Tucker to renew the second 
note if he (Berlin) would pay the first note. Mr. Pattison 
says in his letter to me that it is proper for an agent to say 
to a policyholder that he can get his paper renewed if he can 
pay all of the note. I said this to Mr. Berlin, and even went 
further, and tried to impress him with the fact that if he did 
not fix the note in some way when due that I could not keep 
his insurance in force any longer. I told Mr. Yowell, the 
Arkansas watchdog of the treasury, the same when he was 
here.” ' 

“ Exhibit J. 


* Memphis, Tenn., Aug. 3, 1895. 

“Mr. E. P. Marshall, Secretary Union Central Life Ins. 
Co., Cincinnati, Ohio—Dear Sir: Yours of the 1st inst. re- 
ceived late yesterday evening. Iam sorry that you miscon- 
strued the meaning of my letter in regard to the first note 
of Mr. Charles L. Berlin. I can but reiterate what I stated 
in mv letter of the 31st ult.; namely, ‘that I told Mr. Ber- 
lin, when his first note was due, that I had settled with the 
company, and his insurance. was in force. I also assured 
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Mr. Tucker that the note would be paid,—and had Mr. 
Tucker made his report the note would have been reported 
paid. I called on Mr. Berlin some days before his second 
note was due, and agreed to renew it, provided he would pay 
me a part of the first note, which he assured me he would do 
as soon as he came to his office. It was not my purpose to 
disobey instructions in not sending the notes as instructed. 
I fully intended to come to Cincinnati at once, and bring the 
notes with me, but found it impossible to leave, so sent the 
notes as instructed as soon as I found that I could not leave. 
Hoping that this will be sufficiently explicit for you to un- 
derstand my exact position in the matter, and again assur- 
ing you that I shall endeavor to protect the interest of the 
company, and at the same time be loyal to those who have 
kindly favored me with their business, I am, very truly 
yours, J. B. Marmon. 

“ Mr. Tucker will return about the 8th. J. B. M. 

* Received August 5, 1895. The Union Central Life Ins. 
Co.” 

“ Exhibit J. 
“ No. 370 Front St., Memphis, Tenn., Aug. 14, 1895. 

“Mr. Jno. M. Pattison, Pres. Union Central Life Ins. Co., 
Cincinnati, Ohio—Dear Sir: Mr. Tucker has just returned, 
and wishes me to write you now while the matter is fresh in 
my mind all the facts about the Berlin notes. I think my 
former letters aver the matter fully, but I will go over the 
whole transaction again as fully as possible. When the 
Serlin note, dated February 15, 1895, and due May 15, 1895, 
was due, Mr. Berlin stated to me that one Mr. Gilchrist, a 
real estate agent, had sold some property that he was inter- 
ested in and had not turned over to him (Berlin) his (Ber- 
lin’s) part of the commissions, and though he had made 
repeated efforts to collect from Gilchrist, had failed, and 
had no other money he could pay the note with. He re- 
quested, as a personal favor of me, to protect his insurance, 
which I consented to do, and told Mr. Tucker at once that [ 
would assume this note. I did not pay the money to Mr. 
Tucker, because I had money to my credit with him. Mr. 
Tucker considered the note paid as far as Berlin was con- 
cerned, and would have reported it paid to the company, as 
I have said before, if he could have gotten off his report be- 
fore he left on his summer trip. I ealled to see Mr. Berlin 
on July 6th, and told him that I would renew the second 
note, provided that he would pay me one-half of the first 
note, understanding, of course, that he would have to be in 
good health, or furnish a health certificate, indorsed by one 
of our medical examiners. When I assumed the first note, 
T did not give it to Mr. Berlin, but held it instead of a per- 
sonal obligation, as I have frequently done before, but 


would have exchanged it for his personal obligation if he 
VOL. XXTX.—62. 
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had so desired. He, Mr. Tucker, and myself understood that 
the note was settled, so far as he (Berlin) and the company 
were concerned. When I received your telegram request- 
ing me to send both notes, while I did not consider that the 
first note belonged to the company, I wished to comply 
strictly with instructions, so sent them both as instructed. 
Berlin had drawn the money from his employer to pay the 
one-half of the first note, and, had I gone to his house, I 
would have gotten the money; but, as I have said before, I 
did not care to be too exacting of him, hence carelessly let 
the matter stand, expecting to see him every day. When I 
called to see Mr. Berlin on July 6th, he was not confined all 
the time to his bed, and, when I was shown in, he sat out in 
the hall and talked with me for some time. He was confi- 
dent that he would be at his office the next day, and then we 
could arrange the insurance. I regret exceedingly that this 
should have occurred, but feel that I have done nothing to 
compromise the company. It is especially unfortunate, for 
the public are so suspicious about insurance companies, and 
competing agents are so prone to use anything of the kind 
against us,—in fact, it has already been intimated by some 
that the U. C. has a contested claim against them,—that, 
should the Berlin policy not be paid, I fear that it will very 
materially injure our business here. Hoping that this will 


be sufficiently explicit, I am, very respt., J. B. Marmon.” 


Exception was duly taken to the court’s refasal to give a 
peremptory instruction in favor of the defendant; also to the 
denial of a special instruction requested, and to certain parts 
of the charge; and error is assigned accordingly. 

Before Lurton and Day, Circuit Judges, and Clark, District 
Judge. 


Rosert Ramsey and F. M. Tuompson, for Plaintiff in Error. 
Wm. M. Ranvotps, for Defendant in Error. 


Cuan, D. J. (after stating the case), delivered the opinion of the 
court. 

The question presented by the motion to direct a verdict for 
defendant, and by the assignment of error to the ruling of the 
court on the motion, is whether, upon the evidence disclosed 
in the letters of Marmon, the assured, Berlin, as a man of ordi- 
nary intelligence and prudence, was or could have been misled 
or induced to believe that the premium note falling due July 
15, 1895, had been or would be extended, by reason of what 
had occurred between him and Marmon, without anything fur- 
ther on Berlin’s part. Having stated the evidence at length, 
it would seem to require no particular discussion to show that 
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no reasonable or just view which could be taken of this evi- 
dence would justify the conclusion that the insured was mis- 
led, or misunderstood the effect of a failure to pay the July 
installment of premium according to the very plain terms of 
the contract. The parties having made certain terms condi- 
tions on which the contract was to continue or to terminate. 
the contract as thus made must be enforced, unless perform- 
ance was waived by the insurer: Imperial Fire Ins. Co. vs. 
Coos Co., 151 U. S., 452; Insurance Co. ¥s. Rosenfield, 37 C. C. 
A., 99. All dealings in relation to the policy after its delivery 
to Berlin are found in what occurred in regard to the premium 
notes maturing May 15th and July 15th. The assumption of 
the first note was not on behalf of the company, but the indi- 
vidual undertaking of Marmon, affecting the relation between 
him and Berlin only. Such negotiations as took place in re- 
spect of the second (or July) note could only impress upon a 
reasonably intelligent, prudent person the importance of 
prompt payment of this installment of premium, and the dan- 
ger of nonpayment. The understood necessity for a medical 
certificate of good health or freedom from dangerous illness in 
order to renew the second note, with continued sickness from 
July 7th, furnishes a probable explanation of the failure by 
Berlin to take any further action after that date. But, be 
this as it may, the suggestion that he was misled as to the 
effect of what had taken place is wholly without support in 
the evidence. We conclude, therefore, that the facts furnish 
no foundation for the claim that forfeiture of the policy for 
breach of the condition requiring prompt payment of the pre- - 
mium was waived, and that it could not be reasonably inferred 
from the facts that Berlin was misled in this respect. Under 
such circumstances there was error in the court’s refusal, on 
motion, to withdraw the case from the jury. 

This view, being conclusive of the case as presented by the 
record, renders it unnecessary to consider other assignments 
of error. Reversed and remanded, with a direction to set 
aside the verdict and grant a new trial. 
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The bond of a credit indemnity company insured a creditor against the in- 
solvency of debtors, for a certain sum over and above a specified initial 
loss to be borne by insured. 

Held, That claims against parties shown by any competent evidence to be 
insolvent were within the protection. 

Held, That where the bond provided that three successive proofs should be 
made at stated times, and that the amount due under the final proof 
should be adjusted and paid, a debt due and paid before final proof 
should not be included in the initial loss. 

A rider attached, provided that similar losses provable under a renewal of a 
lapsed certificate might be proved under the conditions of the bond. 

Held, That only losses in excess of the initial loss were provable. 

Questions as to whether firms were separate or branches of a single firm were 
for the jury. 

Held, That a compromise of debts where not forbidden by the bond nor shown 
to injure the insurers did not relieve'the latter from responsibility. 


Where the bond was restricted to debtors having a certain mercantile rating, 
and a debtor in the rating book which was a branch was referred to the 
parent house which was within the rating, the rating of the branch was 
for the jury. 

Where the bond provided that losses on claims under extension at the time 
of paying premiums should not be included, notes taken as evidence of 
preceding debts, though maturing at a later date, were not an extension. 


Cuartes Marsnatt & Son and J. M. Marsuatt, for Plaintiffs. 
Fisuer, Bruce & Fisuer, AvBert Stickney, and D. K. Esre Fisuer, 


Sor Defendant. 
McSuerry, C. J. 


The record in this case is quite voluminous. There are 
seven bills of exception,—six signed at the request of the de- 
fendant, and one at the instance of the plaintiffs. The plain- 
tiffs offered five prayers, four of which were rejected. The 
defendant presented sixty-nine prayers, three of which were 
granted. The court gave six instructions drawn by the plain- 
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tiffs in accordance with the trial court’s views. There are 
fourteen special exceptions to these instructions, and there 
are twenty-five motions to strike out evidence admitted sub- 
ject to exception. It will be simply impossible to treat sepa- 
rately each of these one hundred and twenty-six questions, and 
we must accordingly content ourselves with a general discus- 
sion of the controlling legal principles applicable to the whole 
case, and then reduce to appropriate groups these numerous 
points, and in that way dispose of them. 

The suit was instituted by Strouse & Bro. against the 
American Credit Indemnity Company of New York upon a 
bond of indemnity. The American Credit Indemnity Com- 
pany is a company which, for a stipulated premium, guaran- 
ties a creditor to a specified amount against losses resulting 
from the insolvency of his debtors. It furnishes a species of 
insurance. The bond which it issues is coupled with many 
conditions. On the 5th day of June, 1893, this company, in 
consideration of a written and printed application, which was 
made part of the contract of indemnity, and upon the payment 
of $580, and in further consideration of the acceptance of the 
terms and conditions embodied in the bond, bargained and 
sold to Strouse & Bro. a bond of indemnity guarantying them 
against loss to the extent of and not exceeding $20,000, result- 
ing from the insolvency of debtors, over and above a net loss 
of $7,500, first to be borne by the indemnified, on total gross 
sales and deliveries of goods, wares, and merchandise amount- 
ing to $1,600,000, and made between June 1, 1893, and May 31, 
1894, to firms, corporations, or individuals actually engaged in 
commercial and mercantile pursuits in the United States. 
Most of the conditions consist of descriptions of what are 
provable debts, and of directions as to the mode of proving 
them. Some of these must be stated, because upon their con- 
struction much of the controversy depends. The indemnity 
company is not liable for any debts unless the debtor has a 
certain rating in Dun & Co.’s Mercantile Agency Book, and its 
liability is limited, as respects any one insolvent debtor, to 35 
per cent of the lowest amount of the capital rating given such 
debtor by that agency, and no account against any one insol- 
vent debtor can be proved for more than $10,000. Proof of loss 
must be furnished within 20 days after knowledge of the in- 
solvency of any debtor shall have been received by the indem- 
nified, and final proof of loss must be forwarded within 20 
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days after the expiration of the bond, and the amount due by 
the company must be adjusted, and is made payable, within 
60 days after the receipt of the final proof of loss. Both the 
preliminary and the final proofs of loss are required to be 
made on blanks provided by the company. This scheme of in- 
demnity includes two classes of losses,—the one, an initial 
loss, which must be borne by the indemnified; the other, a loss 
in excess of the initial loss, which must be borne by the in- 
demnitor. Both kinds of losses are such as result from the 
insolvency of the debtors who owe the indemnified. 

Obviously, the inquiries which first suggest themselves are 
these: What is meant by the term “insolvency,” as used in 
the body of the bond? Which are the losses that belong to 
the two classes, respectively? What is the period of time at 
which the initial loss must be ascertained? as upon the loca- 
tion of that time the extent of the liability of the indemnitor 
in a large measure depends. 

It is insisted by the company that the term “ insolvency ” is 
limited and defined by conditions lla and 11b, indorsed upon 
the bond. These clauses are as follows :— 

“ (lla) General assignments of or attachments against in- 
solvent debtors, the absconding of the debtors, or execu- 
tions returned nulla bona, shall constitute insolvency.” 
“(11b) The appointment of a receiver, a ‘sell-out,’ or the 
death of a debtor does not establish insolvency, but the in- 
demnified may prove such claim during the term of this 
bond or renewal thereof, provided legal proof shall be given 
establishing the insolvency of the debtor.” 

These bonds of indemnity and certificates are contracts con- 
fined to the business affairs of merchants, and relate exclu- 
sively to the insolvency of merchants. Naturally, then, it 
must follow that the insolvency against which they afford in- 
demnity is “insolvency ” as understood by merchants and as 
defined in bankrupt and insolvent laws relating to merchants 
and mercantile transactions, unless a contrary or different 
purpose is clearly and unequivocally manifested by some term 
of the contract. On the face of the bond, protection against 
loss “ resulting from the insolvency of debtors ” is afforded. 
The insolvency designated is the usual legally defined “ in- 
solvency,” which is an inability of the debtor to pay his debts 
as they fall due in the ordinary course of business, and this is 
dependent neither upon a formal adjudication, nor on an 
actual insufficiency of assets to meet liabilities: Castleberg 
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vs. Wheeler, 68 Md., 266. As a defeasance clause limiting the 
liability of the indemnitor must be clearly expressed and 
strictly construed (Indemnity Co. vs. Cassard, 83, Md., 227), 
conditions 1la and 11b cannot be held to narrow the meaning 
of the term “insolvency ” as used in the body of the instru- 
ment. “General assignments of, or attachments against, in- 
solvent debtors * * * shall constitute insolvency.” “The 
absconding of debtors, or executions returned nulla bona, 
shall constitute insolvency.” Obviously, this means that 
these things shall constitute evidence of insolvency. It is not 
every general assignment, or every attachment, that is de- 
clared to constitute insolvency; but such an assignment made 
by, or an attachment issued against, an insolvent debtor. 
But who is an “insolvent debtor”? Unless you reason in a 
vicious circle, the answer must be, one who is unable to meet 
his obligations as they fall due in the ordinary course of busi- 
ness. An execution returned nulla bona cannot constitute 
insolvency. The return is the act of the officer, and not of the 
party, and no act of a third person can constitute a debtor’s 
insolvency. Insolvency is a status: Brown vs. Smart, 69 
Md., 332, affirmed in 145 U. S., 457. The return on an execu- 
tion may be evidence of that status, but is not the status 
itself. These four things named in clause lla do not create 
the status or condition of insolvency; they are simply results 
which flow from the antecedent, pre-existing insolvency. 
They are, therefore, evidence of the things from which they 
proceed; they are not the thing itself. Section 11b makes 
this demonstrably clear. The appointment of a receiver, a 
sell-out, etc., does not establish—that is, does not prove—in- 
solvency; but “legal proof” may be given establishing the 
insolvency of the debtor; that is, establishing his inability to 
pay his debts as they fall due in the ordinary course of busi- 
ness. Now, if nothing but the things named in 1la consti- 
tuted insolvency, there could be no “legal proof” of insol- 
vency, under 11b, because there could be no insolvency to be 
proved unless there was a general assignment, an attachment, 
an absconding, or a return of nulla bona. <A thing which in 
its very nature cannot constitute insolvency, though it may 
constitute evidence of insolvency, cannot, by being called in- 
solvency, be other than it intrinsically is, namely, a means of 
proving the existence of insolvency. This must be so unless 
the thing to be proved is identical with the thing that proves 
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it,—unless insolvency as a fact, and the evidence which proves 
that it is a fact, are one and the same thing. But the two are 
manifestly different. In American Credit Indemnity Co. vs. 
Carrollton Furniture Mfg. Co. (86 C. C. A., 671) there was a 
suit against this same defendant on a bond issued in 1895. In 
bonds issued by it after 1893, clause 11a was materially modi- 
fied. Insolvency was limited and defined by the modified 
clause, thus indicating that the defendant did not itself con- 
sider that the precise clause now before us imposed a limita- 
tion as it stood prior to the change. 


One of the difficulties with respect to the ascertainment of 
what losses are to be included in the initial loss of $7,500, is 
alleged’ to arise out of condition 12a, which is in these 
words :— 

“To simplify adjustment and to avoid disputes, it is 
agreed that such sum of gross loss shall be the limit to be 
borne by the indemnified, as less 25 per cent will equal the 
agreed amount of annual net loss; all claims making up 
said sum of gross loss to remain the property of the indem- 
nified, the company relinquishing its claims except as here- 
inbefore provided.” 

The face of the bond having limited the liability of the in- 
demnitor in excess of a net loss which the indemnified was 
required to sustain in the first instance, it obviously became 
necessary to prescribe some method by which the net loss 
should be ascertained. The very term “net loss” implies a 
resultant, remaining loss after credits or collections are de- 
ducted. But what credits or collections are to be deducted? 
It might in many, if not in most, cases be impossible to esti- 
mate in advance of their actual receipt what these credits or 
collections would aggregate, and yet, until ascertained or esti- 
mated, a net loss could not be determined; and thus there 
would be a wide field for controversy left open, perhaps long 
after the period for adjustment had passed. To preclude just 
such controversies, this clause 12a, which fixes by agreement 
an amount that the parties stipulate shall be the equivalent 
of the net loss, and shall be considered the indemnified’s ini- 
tial loss, was inserted. It was not possible to express the 
amount in dollars and cents, because the net loss of $7,500 
was fixed at 15-32 of 1 per cent upon a basis of sales amount- 
ing to $1,600,000, and was to increase, under the provisions of 
clause 5, in the same ratio if the sales exceeded the basis just 
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named. An equation was substituted for the specified net 
loss, and this was done avowedly to avoid disputes and to sim- 
plify adjustments; and this equivalent statement simply de- 
clares that a gross loss which, after 25 per cent of it shall be 
deducted from it, will equal the net loss, shall be the measure 
of the initial loss. In this case it is the sum of $10,000, be- 
cause the sum of $10,000, less 25 per cent of $10,000, or $2,500, 
is equal to $7,500. All sums collected on the debts forming 
this gross loss are to be retained by the indemnified, and go to 
reduce the amount of the initial loss, and all sums collected 
on the debts which make up the liability of the indemnitor be- 
long to the latter, and diminish the total of its loss. But at 
what period of time is the adjustment of the gross initial loss, 
and, therefore, the ascertainment of the indemnity company’s 
proportion of the whole loss, to be determined? Is it when 
and as each loss occurs, or is it only when the bond expires? 
The answer to these questions will settle another issue upon 
which the parties differ most radically. 

On the part of the plaintiffs it is insisted that the initial 
gross loss of $10,000 is to be determined as of the dates of the 
failures which first occur, and that the sums due at the date of 
failure are alone to be reckoned, without abatement on ac- 
count of payments subsequently made; while the company 
contends that the time for computing this gross loss is the 
time when the liability under the bond is to be adjusted,— 
that is, as of the date of the expiration of its term,—and that 
the sums then due are the amounts to be considered: There 
are two proofs of loss required to be submitted,—one, under 
clause 4, within 20 days after knowledge of the insolvency of 
any debtor has been received by the indemnified; the other, a 
final proof of loss under clause “c,” within 20 days after the © 
expiration of the bond. It is declared in clause “ec” that 
“the amount due by this company under final proof of loss 
shall be adjusted and paid within sixty days after receipt by 
the company of such final proof of loss.” The amount due by 
the company is the amount ascertained under the final proof 
of loss. That amount is dependent on the amount of the ini- 
tial gross loss sustained. If the initial gross loss sustained is 
less than the initial gross loss named in the bond, then there 
is no loss in excess of the initial gross loss, and consequently 
no loss for which the company is liable. So the company’s 
liability can only be ascertained when the initial gross loss 
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has been reached, and, as the company’s liability is referable 
to the final proof of loss, necessarily the ascertainment of the 
initial gross loss which fixes that of the company must be also 
referable to the same period. This is made so clear by the 
learned judge who heard the case below that we quote from 
his opinion, as follows: “In the preliminary proof, the whole 
amount due on any claim at the time of failure is to be stated; 
in the final proof, which covers all claim, ‘the indemnified is 
required, both as to claims which go to make up the initial 
gross loss, and those which make up the loss which the com- 
pany must bear, to state again the whole original indebted- 
ness, and also all amounts paid since the date of failure on 
each claim. The requirements of proof apply to each class of 
claims. See Jaeckel vs. Indemnity Co. (Sup.), 54 N. Y. Supp., 
505. It is conceded that the liability of the company on the 
excess over the initial loss borne by the indemnified is re- 
duced by payments made between the date of insolvency and 
the expiration of the bond, and I think the same rule should 
apply in ascertaining the initial gross loss. If not, why is the 
indemnified required to make a statement in his final proof of 
all payments made on claims which go to make up his initial 
gross loss? The condition relied on by plaintiffs, which pro- 
vides that the claims ‘ making up’ the initial gross loss shall 
remain the property of the indemnified, does not help us to 
dispose of the point now considered. The question still re- 
mains, what claims make up the initial gross loss? The loss 
must be made up of claims as they exist when it is made up, 
and so we can come back to the question, when is it to be made 
up? If the plaintiffs be right, such a case as this may easily 
be imagined. For instance, early in the year some debtor 
fails, owing the indemnified party $10,000. By the end of the 
year the whole debt has been paid off. In such a case, under 
the construction of the plaintiffs, the indemnified would have 
the right to hold the company for losses in excess of this $10,- 
000, without having himself borne an initial loss of one dollar. 
The case put for illustration is not altogether imaginary, nor 
at all impossible. The very facts suggested hypothetically 
have actually occurred in the case of one claim involved in 
this suit. The whole debt due by McMurray at the time of his 
failure was paid off before the bond expired, and yet the plain- 
tiffs claim that the full amount of this debt should be counted 
in making up their initial loss, although nothing has been lost 
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onit. I cannot accept a construction that would lead to such 
a result, nor can I see how condition 12a operates to fix one 
time for computing the initial loss, when condition 12c pro- 
vided another for adjusting the company’s liability. The 
time for computing the initial gross loss is, in my opinion, the 
time when the liability under the bond is to be adjusted,— 
that is, as of the date of the expiration of its term,—and, 
therefore, all of these intermediate payments must be de- 
ducted.” 

As the company’s liability does not begin until the initial 
gross loss has been sustained, it would seem to follow neces- 
sarily that this gross loss, which is the first to be borne, should 
be made up of those losses that first occur; and it equally fol- 
lows that those payments which the indemnified is entitled to 
retain in reduction of his initial gross loss are those which are 
made after the time for adjustment, upon claims included in 
the initial loss, while the payments which the company is en- 
titled to receive in reduction of its loss are those made after 
the same period on debts which form the basis of its liability. 


But this does not settle by any means all points of differ- 
ence between the parties. There is a stipulation affixed to 
the bond, and that stipulation, which is called a “ rider,” has 
caused much of the controversy. The rider is in these 
words :— 


“Tn. consideration of the lapsing certificate No. 1,204 in 
the United States Credit System Company of Newark, N. J., 
it is agreed that any losses which occur subsequent to the 
expiration of said certificate, and which would be provable 
under a renewal of said certificate, may be proved here- 
under, in accordance with the terms and conditions of this 
bond, provided that no claim under extension at the time of 
payment of the premium shall be included in the protection 
under this bond.” 


Under certificate No. 1,204, the United States Credit System 
Company agreed to pay Strouse & Bro. a sum not exceeding 
$20,000 in excess of $6,250 on the total gross sales and ship- 
ments of merchandise made between June 1, 1892, and May 31, 
1893, as said Strouse & Bro. may actually lose on such ship- 
ments on legally ascertained insolvent debtors whose insol- 
vency occurred after the payment of the guaranty fee, and who 
had a certain credit rating in R. G. Dun & Co.’s books, and 
whose debts did not exceed $5,000 for any one debtor. It was 
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further stipulated that 124 per cent of the amount due, and 
all amounts procured and procurable, shall be deducted from 
all claims. By a further provision in the certificate, it was 
stipulated that the $6,250 mentioned in the certificate was the 
amount of the initial loss first to be borne by the indemnified 
before the liability of the credit system company would arise. 
Now, the question is, does the rider carry into the bond all the 
terms and conditions of certificate No. 1,204? 

It will be observed that by the explicit words of the rider 
any losses which occur subsequent to the expiration of the 
certificate,—that is, subsequent to May 31, 1893.—and which 
would be provable under a renewal of the certificate, may be 
proved under the bond, in accordance with the terms and con- 
ditions of the bond. The certificate covered sales and ship- 
ments from June 1, 1892, to May 31, 1893; the bond covered 
sales and shipments from June 1, 1893, to May 31, 1894. The 
two together embraced the sales and shipments for two years. 
If the terms and conditions of the certificate are not carried 
into the bond, then the company would be liable for the losses 
of two years, though it could not insist upon an allowance of 
an initial loss for more than one year. The learned judge be- 
low decided that the initial loss of $10,000 fixed by clause 12a 
of the bond was the only initial loss which could be charged 
to the indemnified, and that the initial loss of $6,250 pre- 
scribed by the certificate, and applicable to sales made during 
the year preceding the date of the bond, but under the protec- 
tion of the certificate, was not imported by the rider into the 
bond at all. In effect, therefore, the $10,000 gross initial loss, 
which was, according to clause 12a, “ the agreed amount of 
annual net loss,” becomes, not the equivalent of an annual net 
loss, but the gross loss for two years. Is this the meaning of 
the rider? “ Losses which occur subsequent to the expiration 
of said certificate, and which would be provable under a re- 
newal of said certificate, may be proved hereunder, in accord- 
ance with the terms and conditions of this bond.” This clause 
relates to two subjects: First, the thing to be proved; sec- 
ond, the mode of proving it. Now, the thing to be proved is 
not merely a loss, but a particular loss; that is, a loss which 
would be a loss provable under a renewal of certificate No. 
1,204. Then to certificate No. 1,204 resort must be had to as- 
certain what losses occurring subsequent to its expiration 
would be provable under a renewal of it. A renewal of it 
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would be simply an extension of it, with all of its terms and 

conditions. Upon turning to it, this provision will be found: 

“Covered losses occurring after this certificate expires 

on shipments made during its term are provable under the 

renewal hereof as if the goods had been shipped there- 
under.” 

If the goods had been shipped under the renewal of certifi- 
cate No. 1,204, that is, under a duplicate of it for another year, 
the thing to be proved—the loss—would have been a loss in 
excess of the initial loss of $6,250, and in excess of 124 per 
cent of the claim, and in further excess of all amounts pro- 
curable from the debtor, because that residue, and that resi- 
due only, would have been the covered loss. The provable 
debt is the thing to be proved, and, under the terms and con- 
ditions of the certificate, only such debts as were in excess of 
the initial loss and of the abatements just named were losses 
which the credit system company undertook and stipulated to 
be liable for. There was a further restriction to the effect 
that no single indebtedness could be proved for a larger 
amount than $5,000. All these conditions and restrictions 
were descriptive of the thing that could be proved. In the 
third instruction given by the court, all of these conditions, 
save the one respecting an initial loss, are conceded to be im- 
ported into the definition of losses covered by the rider. The 
initial loss condition is just as much a part of the description 
of the loss, and therefore of the debt to be proved, as is either 
the 124 per cent deduction or the limit of $5,000 upon a single 
claim. The terms and conditions of the certificate, and not 
part of them, must determine what are provable losses under 
the rider, precisely as the terms and conditions of the bond 
must fix what are provable losses under the bond: American 
Credit Indemnity Co. vs. Athens Woolen Mills, 34 C. C. A., 161. 

Now, the mode of proving the thing to be proved under the 
rider is a mode which is in accordance with the terms and con- 
ditions of the bond; that is, in accordance with the mode pre- 
scribed by the bond for the proving of a loss under the bond. 
It is obvious that there is a wide difference between what loss 
can be proved and the mode of proving that which may b@® 
proved; and, while the mode of proving the loss must be in 
accordance with the terms and conditions prescribed by the 
bond for proving a loss under the bond, the loss to be proved 
under the certificate is such a loss only as the certificate de- 
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fines. We think, then, the learned judge below was in error 
when he ruled that the renewal losses when brought under 
the bond are on the footing of other losses, and are not sub- 
ject to any other initial loss than the one provided for by the 
bond. , 

The declaration contains two counts. The first is framed 
on the indemnity bond, and the second on the rider. A large 
mass of evidence was adduced, most of which was admitted 
subject to exception, and at the close of the case twenty-five 
motions were made for the exclusion of much of it. These, 
save two, were overruled. The first and second bills of excep. 
tions relate to rulings on the admissibility of evidence. The 
third was taken to the disallowance of the motions to exclude 
evidence already admitted. As just stated, there were 
twenty-five of these motions. One, the first, was withdrawn; 
the second was granted; the thirteenth, fourteenth, and 
twenty-second have been abandoned; and the remaining 
twenty are before us. The fourth exception assails the grant- 
ing of the plaintiffs’ fifth prayer. The fifth exception relates 
to the defendant’s prayers. The court granted the defend- 
ant’s fourteenth, forty-first, and forty-first “a” prayers, and 
rejected all the others, numbered from 1 to 4, both inclusive, 
and from 6 to 44, both inclusive, as well as 26, numbered 5a to 
5t, and also 12a, 18a, 15a, 20a, and 21a. Those numbered 1, 
5a, 6, 23, and 24 have been abandoned. The sixth exception 
contains the court’s 6 instructions, and the 14 special objec- 
tions to them. The remaining bill of exceptions was reserved 
by the plaintiffs, and was taken to the refusal of the court to 
grant the plaintiffs’ first four prayers; to the granting of the 
defendant’s fourteenth, forty-first, and forty-first “a” instruc- 
tions; to the granting of the defendant’s second motion ex- 
cluding evidence; and, finally, to the granting of the instruc- 
tions given by the court. The bill of particulars, specifying 
the items of the plaintiffs’ demands, sets forth 18 instances of 
insolvency on the part of that number of debtors who owed 
the plaintiffs various sums alleged to be within the protection 
of either the bond or the rider, and the numerous special ex- 
‘ceptions, motions, and prayers relate to these different claims. 
We will classify these exceptions, motions, and prayers, and 
thus condense them considerably. The trial resulted in a ver- 
dict and judgment for the plaintiffs, and both sides have ap- 
pealed. 
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The third and fifth bills of exceptions will first be taken up. 
Treating them together, the following contentions are pre- 
sented :— 

First. It is insisted that there is no evidence legally suffi- 
cient to show that the debtors named in the bill of particulars 
were insolvent, within the meaning of the bond or certificate 
No. 1,204. This is raised by the 6th, 7th, 11th, 12th, 16th, 17th, 
18th, 19th, 21st, and 23d motions, and by the prayers num- 
bered 8 and 5b to 5t. 

Second. It is claimed that there is no evidence legally sufti- 
cient to show sales and deliveries of goods, wares, and mer- 
chandise by Strouse & Bro. to the various debtors named in 
the bill of particulars, and especially that there is no such evi- 
dence of sales and deliveries to Goldsmith & Co. and Marks, 
Goldsmith & Co. These points are raised by the 3d, 4th, and 
24th motions, and by the 2d, 3d, 4th, 8th, 13th, 17th, 27th, 28th, 
29th, 30th, 31st to 38th, 40th, 42d, and 44th prayers. 

Third. It is contended that the plaintiffs had no authority 
to compromise any of the claims included in the bill of particu- 
lars. The 9th, 10th, 11th, 12th, 12th “a,” 15th, and 15th “a” 
prayers, present this contention. 

Fourth. It is asserted that the plaintiffs failed to prove that 
Goldsmith & Co. and Marks, Goldsmith & Co., debtors of the 
plaintiffs, were rated in Dun & Co.’s Mercantile Agency Book 
as required by the bond and by certificate No. 1,204. This is 
raised by motions 5 and 5a, and by the 20th, 20th “a,” 21st 
and 21st “a” prayers. 

Fifth. It is alleged that there is no evidence of the amount 
of loss sustained by the plaintiffs on the Goldsmith claims. 
This is involved in motion 9, and in the 18th and 25th prayers. 

Sixth. It is maintained that there is no evidence that Lan- 
non, one of the debtors, died insolvent. The 13th and 13th 
“a” prayers were drawn to present this point. 

Seventh. It is affirmed that sales made prior to June 1, 1893, 
would not have been provable under a renewal of certificate 
No. 1,204, and this is the effect of the seventh prayer. 

Eighth. It is declared that promissory notes were taken in 
payment from Goldsmith & Co. Prayer 9 presents this propo- 
sition, while prayer 22 proceeds upon the hypothesis that the 
accounts due by Goldsmith & Co. and Marks. Goldsmith & Co. 
were under extension when the premiums on the indemnity 
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bond were paid, and prayer 43 relates to an alleged increase 
in the length of the credit given these same firms. 

Ninth. Prayer 25 sought to exclude all losses on sales made 
prior to June 1, 1892, but it was rejected because in point of 
fact no sales made before that date were included in any of 
the claims mentioned in the bill of particulars. The transac- 
tions to which the prayer had relation were not sales, for the 
sales were negotiated and concluded later, and clearly fell 
within the protection of the rider. Nothing more need be said 
concerning this prayer. 

First, then, as to the question of insolvency. What has 
been said in an earlier part of this opinion on that subject 
need not be repeated. Clauses lla and 11b, indorsed on the 
bond, are not intended, as has been pointed out, to constitute 
a definition of “ insolvency,” or to restrict insolvency to the 
acts therein named. As there was ample evidence tending to 
show that the debtors designated in the prayers and motions 
grouped under this division were unable to pay their debts as 
they fell due in the ordinary course of business, there was no 
error in overruling those motions and in rejecting those 
prayers. 

Second, with regard to sales and deliveries. It was shown 
by the salesman who took the orders for goods from the vari- 
ous debtors that the orders were taken, and were then for- 
warded to the plaintiffs. These orders first went to the stock 
department, then to the shipping department, where they 
were entered in the order book, and then they went to the 
shipping clerk, who shipped the goods, and charged them up 
in the shipping book. It was shown by the shipping clerk 
that he saw the goods which are charged to these debtors 
properly packed; that he superintended the men who nailed 
and strapped the cases; that he saw these cases marked. 
made out the bills of lading, and mailed them to the custom- 
ers, with the invoices attached thereto. He further testified 
that he made the entries in the sales book at the same time he 
made the shipments; that after the goods were packed and 
marked he issued the bill of lading, and had the drayman take 
it, and bring it back signed; and that the same evening the 
signed bill of lading, with the invoice pinned to it, was mailed 
by himself. These bills of lading, with the invoices attached, 
were mailed in envelopes bearing the monogram and residence 
of the plaintiffs; and, though other letters thus inclosed had 
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come back through the mails to the house, none of the bills of 
lading and invoices thus mailed to the debtors named in the 
bill of particulars were ever returned. It was further shown 
that some of the debtors made payments on account of these 
very shipments, while others sent back small articles included 
in the goods shipped to them. All shipments were made by 
common carriers. These circumstances were competent evi- 
dence to go to the jury, as they tended to prove sales, 
shipments, deliveries, and acceptance: Whart., Ev., § 1140. 
* Should the contract of purchase be silent as to the person or 
mode by which the goods are to be sent, a delivery by the 
vendor to a common carrier, in the usual and ordinary course 
of business, transfers the property to the vendee:’ Magruder 
vs. Gage, 33 Md., 344. In addition to what has just been said, 
there must be a more particular reference to the sales made 
to Goldsmith & Co. and to Marks, Goldsmith & Co. Louis 
Goldsmith lived in Baltimore. He carried on business in 
Spokane, Butte, and Salt Lake as Goldsmith & Co., and, with 
Isidor Marks as a copartner, he was engaged in business at 
Ogden. This firm was known as Marks, Goldsmith & Co. All 
the goods purchased from the plaintiffs for these four houses 
were bought by Louis Goldsmith in Baltimore, and, while 
charged to Goldsmith & Co., the house for which they were 
designed was designated on the ledger. Marks was not a 
partner in the Spokane, Butte, or Salt Lake business. When 
Goldsmith & Co. and Marks, Goldsmith & Co. failed, Marks 
executed an assignment in the firm name; and the twenty- 
third motion of the defendant is to the effect that this was not 
a valid assignment, because only signed by one member of the 
firm. This objection becomes immaterial, since it is founded 
on the assumption that insolvency can only be proved by a 
general assignment, or in one of the other three ways named 
in clause 1la; whereas, we hold the contrary, and have al- 
readv ruled that there was sufficient evidence of insolvency to 
go to the jury independently of any assignment. While there 
is evidence tending to show that Marks, Goldsmith & Co. 
was a distinct concern from Goldsmith & Co., there is also 
evidence from which it might be inferred that they were one 
and the same debtor. But it is not the province of the court 
to decide which contention is correct. That was the matter 
for the jury. Much of the argument in this court was in- 


tended to convince us of the identity of these two concerns, 
Vou. XXIX.- 63. 
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and it was insisted that as Louis Goldsmith was in fact the 
real debtor, and owed the whole amount charged in separate 
sums in the bill of particulars against Goldsmith & Co. and 
Marks, Goldsmith & Co., the excess of the total indebtedness 
over the limit of $5,000 allowed for any one debtor, under cer- 
tificate No. 1,204, could not be proved at all. But it is obvious 
that the question of fact as to whether the two concerns were 
identical or were independent is not a question for us to de- 
cide, nor was it one for the court below to determine; for it 
was exclusively an issue of fact for the jury. Upon appro- 
priate hypotheses, these conflicting views could have been re- 
ferred to the jury, but it is not the province of the court to say 
which of two contradictory contentions of fact is true. There 
was, therefore, no error committed in any of the rulings on the 
prayers and motions grouped under the second head. 

Third. There is nothing in the bond or certificate to show 
that the plaintiffs had no authority to compromise any claim, 
and there is not the slightest evidence to indicate that any in- 
jury was done the defendant by any settlement which was 
made. The result of the compromise was a diminution of the 
defendant’s liability, and, without presenting any evidence to 
indicate that more money would have or could have been se- 
cured from the debtor than was obtained by the compromise, 
it cannot insist that it is relieved of responsibility merely be- 
cause some claims were adjusted by compromise. There was 
no error in rejecting the prayers relating to this subject. 

Fourth. There was evidence sufficient to go to the jury on 
the question of the commercial rating of Goldsmith & Co. and 
Marks, Goldsmith & Co. The record shows that in the R. G. 
Dun & Co. Mercantile Agency Book, under the head “ Balti- 
more,” Goldsmith & Co. were rated “C 2,” one of the ratings 
within both the bond and the certificate. Under the headings 
“Spokane,” “ Butte,” and “Salt Lake,” Goldsmith & Co. ap- 
pear, and beneath their firm name is entered, “ See Baltimore, 
Md.” Under the heading “Ogden,” is found Marks, Goldsmith 
& Co., and beneath the name is the entry, “ See Baltimore, 
Md.” These entries, “See Baltimore, Md.,” were in fact rep- 
etitions of the rating given Goldsmith & Co. under the Balti- 
more heading. The motions and prayers raising this objec- 
tion were properly denied. 

Fifth. There was sufficient evidence to go to the jury upon 
the question of the amount of the loss sustained by the failure 
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of the Goldsmith concerns, and it would have been error to 
grant the motion or the prayers which sought to withdraw 
that question from the jury. 

Sixth. There was evidence that Lannon died July 17, 1893. 
and that his estate was settled by the Nashville Trust Com- 
pany as administrator, and that the estate paid 52.16 1-3 per 
cent dividend. 

Seventh. By the explicit terms of the rider, losses arising 
out of sales which were made prior to June 1, 1893, and which 
would have been provable under a renewal of certificate No. 
1,204, were provable under the rider, and there were just such 
claims included in the bill of particulars and established by 
the evidence. 

Eighth. There is absolutely no evidence that notes were 
taken by Strouse & Bro. in payment of the indebtedness of 
Goldsmith & Co. or of Marks, Goldsmith & Co. When Gold- 
smith went to make his purchases for the spring of 1893, he 
owed the plaintiffs for goods previously shipped to the four 
Goldsmith establishments over $18,000 on open accounts which 
would be due on June 1, 1893. The plaintiffs, wishing the 
business of each season to be closed, required Goldsmith to 
give notes maturing in the fall of 1893 for the 1892 indebted- 
ness. This was simply changing the evidence of the indebt- 
edness from an open account to promissory notes, and was not 
an “extension,” within the meaning of that term as used in 
the provision of certificate No. 1,204, which declares that 
“losses on claims under extension at time of payment of the 
guaranty fee * * * shall not be included in the calcula- 
tion of losses.” Nor was this transaction an extension under 
a similar provision in the rider. As used in the certificate and 
in the rider, “ extension ” signifies “an agreement made be- 
tween a debtor and his creditors, by which the latter, in order 
to enable the former, embarrassed in his circumstances, to re- 
trieve his standing, agree to wait for a definite length of time 
after their several claims should become due and payable be- 
fore they will demand payment:” Bouv. Law Dict., 503, “ Ex- 
tension.” Requiring notes to be given as evidence of the ante- 
cedent debt, and making the notes payable at a later date 
than the open account would have become due, did not consti- 
tute an extension, and did not transgress any provision of the 
bond. 
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These observations dispose of all the questions raised by the 
motions to exclude evidence and by the rejected prayers of the 
defendant, and, as we find no errors in the action taken by the 
court in regard to these motions and prayers, its rulings in the 
third and fifth bills of exception are affirmed. 

The first and second exceptions relate to the admissibility 
of evidence. The first is not very clear; that is, the precise 
ruling excepted to is not made apparent, and was not alluded 
to in the argument. The second challenges the ruling which 
allowed an examination into matters of account appearing on 
the ledger, the same subject having been previously gone into 
on cross-examination by the defendant. The plaintiffs clearly 
had a right to interrogate the witness on the matter thus de- 
veloped by the defendant. These rulings are affirmed. 

The fourth exception concerns the granting of the plaintiffs’ 
fifth prayer. This prayer defined the right of the plaintiffs to 
make compromises with their debtors. What has been said 
in disposing of the defendant’s prayers Nos. 9, 10, 11, 12, 12a, 
15, and 15a is sufficient to show that the ruling complained of 
in this exception is correct. 

The sixth exception contains the court’s instructions, and 
the defendant’s fourteen special objections to them. The 
first and second instructions would be free from error if they 
related solely to the bond, and did not include losses recov- 
erable under the rider. In so far as they fix the initial gross 
loss under the bond at $10,000, and prescribe how and at what 
time the gross initial loss is to be ascertained, they are right; 
but the third instruction clearly indicates that the first and 
second were designed also to establish the $10,000 initial loss 
as the only initial loss to be borne by the plaintiffs. Reading 
the three together, as they must be read because the third is, 
in terms, made explanatory of the first and second, an inac- 
curate rule is laid down, and the inaccuracy consists in the 
exclusion of an initial loss under certificate No. 1,204, which, 
as we have already pointed out, is brought into the bond by 
the rider. Had the third instruction further limited the de- 
fendant’s liability on losses occurring on sales made between 
June 1, 1892, and May 31, 1893, by imposing on the plaintiffs 
the initial loss of $6,250 prescribed in the certificate, all three 
of these instructions would have been sound. The fourth in- 
struction, while right if standing alone, becomes faulty by its 
connection with the second. The seventh paragraph of the 
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fifth instruction imports into the fifth instruction the erro- 
“neous third instruction, and thus vitiates the whole. The 
tirst, second, third, fourth, fifth, sixth, and eighth paragraphs 
of the fifth instruction are undoubtedly correct. As the ulti- 
mate result of these five instructions, taken as a series, is to 
enlarge the liability of the defendant by excluding the initial 
loss stipulated for by certificate No. 1,204, they ought not to 
have been granted. If amended to include in an appropriate 
way that loss, they would fairly present the law of the case. 
The sixth instruction, which is the converse of the defendant’s 
twenty-second prayer, declares that there was no evidence 
that the debts due by Goldsmith & Co. were under extension 
at the time the premium on the bond was paid. This we hold 
to be right. As we have decided that the first, second, third, 
fourth, and fifth instructions in the sixth bill of exceptions 
ought to have been rejected for a reason not named in the spe- 
cial objections, we need not consider those objections at all. 
None of them has relation to the sixth instruction. 

The remaining exception is the one taken by the plaintiffs to 
the refusal of the court to grant their first four prayers; to 
the granting of the defendant’s fourteenth, forty-first, and 
forty first “a” prayers; its second motion for the exclusion of 
evidence; and to the granting of the instruction given by the 
court. The plaintiffs’ first prayer was wrong, because it de- 
elared that the initial loss of $10,000 must be made up at the 
time of the insolvencies, instead of at the date of the expira- 
tion of the term of the bond. This has already been consid- 
ered. The first, second, third, and fourth prayers were all 
founded on the theory that the total initial loss under the 
bond and under the certificate was confined to $10,000. Be- 
sides this, the second, third, and fourth proceeded upon the 
erroneous hypothesis of the first as to the time of computing 
the initial loss. 

The granting of the defendant’s fourteenth, forty-first, and 
forty-first “a” prayers furnishes no ground for complaint. 
The fourteenth instructed the jury that there was no evidence 
of any loss sustained by the plaintiffs upon sales made to Mc- 
Murray & Bro. The whole debt due by McMurray when he 
failed was paid off before the bond expired. There was con- 
sequently no loss at all. The two other prayers told the jury 
that the plaintiffs could not recover any amount in excess of 
that claimed in the bill of particulars. This is certainly 
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sound. The court, on motion, struck out the testimony of 
Rosenthal to the effect that when goods were shipped they 
were at the risk of the buyer. That was a question of law, 
which depended on the circumstances attending the ship- 
ments. The witness could have stated his knowlédge as to 
these circumstances, but not his deduction from them. 

In obedience to the requirements of section 19, art. 5, ‘Code, 
we have passed upon all the questions presented, save and ex- 
cept the 14 special exceptions to the court’s instructions, and 
those have not been considered because, upon the instructions 
being declared erroneous, these exceptions became mere moot 
questions. Because of the errors we have pointed out in the 
rulings set forth in the sixth bill of exception, the judgment 
must be reversed, and a new trial is awarded. 

Judgment reversed, and new trial awarded, the costs above 
and below to await and follow the final result. 


UNITED STATES CIRCUIT COURT OF APPEALS. 
First CIRCvIT. 


PROVIDENT SAVINGS LIFE ASSUR. SOC. 
oF NEW YORK 


v8. 


HADLEY.* 


A citizen of Massachusetts personally applied to the home office of the com- 
pany in New York for life insurance, and in answer to the question in the 
application as to the kind of policy desired stated: ‘“‘ Twenty-year endow- 
ment bond.” Policies of that kind were prepared and forwarded to him 
at his home in Massachusetts with a request to examine and return check 
for premium if satisfactory, which he did. The application provided that 
the policies should not be binding until the payment of premium. 


Held, That it was a Massachusetts contract and the rights of the parties must 
be determined by the law of that State. 


The law of Massachusetts provides that the application shall be no part of 
the policy unless a copy is attached thereto. 


Held, That though the application was made in New York it will not be 
allowed to go to the jury in Massachusetts where the contract is made in 
that State, but may be used in evidence to show whether the company 
was induced by misrepresentations to enter into the contract, and the 
question as to such misrepresentation is for the jury. 


Where the application stated that insured had never used spirituous liquors 
to excess, instruction that a single case of excess or two or three cases of 
thoughtless overindulgence will not avoid the policy was not error, and 


* Decision rendered, April 24, 1900. 
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the court may fix a reasonable limit of time within which inquiries must 
be confined, in its discretion. 

The insured represented that he had never been engaged in the liquor busi- 
ness, whereas some eight or ten years before he had been in the drug 
business and sold liquors as an incident to the business in the usual way. 


Held, That an instruction that the mere fact that a misstatement was made 
was far from making out a defense as it might have been made carelessly, 
was not reversible error, where the court had pointed out the difference 
between material and immaterial representations and the rules govern- 

ing them, and charged that any instructions contrary thereto should be 

disregarded. 
















Before Colt, Circuit Judge, and Webb and Aldrich, District 
Judges. 










Rosert M. Morse (William T. Gilbert and Thomas F. Desmond, . ts 4 
on the brief), for Viaintif® in Error. 

Aurrep Henenway (Arthur J. Selfridge, on the brief), for Defendant 
in Error. 






Aupricu, D. J. 

Hadley, to whom the five $5,000 20-year life insurance bonds 
in suit were issued, was a citizen of Massachusetts, and on the 
2d day of January, 1897, being in New York, applied to the 
Provident Savings Life Assurance Society of New York for in- 
surance upon his life, and the insurance described in his appli- 
cation as that desired was $25,000. Among the printed ques- 
tions in the application addressed to the applicant was the 
following: “State here the exact kind of policy or policies 
desired.” To this Hadley answered: ‘“‘ Twenty-year endow- 
ment bond.” Parts 1, 2, and 3, the usual forms of application 
used by that company, were filled out and executed; and in 
the usual course of the business the applicant was examined, 
and informed that he had passed the medical department. 
The first premium was not paid, but it was understood that 
the 20-year endowment bond was to be filled out and for- 
warded to Hadley at his home, in New Bedford, Mass. Thus 
the matter stood until January 9, 1897, when the secretary of 
the company inclosed the five policies, of $5,000 each, which 
are in suit, saying :— 


















* Inclosed we hand you bond policies numbers 80,932-3-4- 
5-6, on your life, aggregating in amount $25,000, in accord- 
ance with your application made a few days ago at this 
office. We have been obliged to issue this insurance in 
separate policies, for the reason that our bonds are engraved 
only in amounts of one thousand dollars or five thousand 
dollars. * * * If, after inspection, they are found in all 
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respects satisfactory, please send check for $847.50, the 

total of the five semiannual installments of $169.50 each.” 

The question as to the place of contract,—whether New 
York or Massachusetts,—and the question whether the New 
York or the Massachusetts law should govern the contract, 
were very elaborately and ably discussed by counsel at the 
arguments; but it seems to us, after all, that the problem pre- 
sented may be solved upon simple grounds, and that we need 
not determine whether the variance between the application 
executed in New York, which called for a single $25,000 
“twenty-year endowment bond ” as “ the exact kind of policy 
* * * desired,” and the five $5,000 endowment bonds finally 
delivered in Massachusetts, was of sufficient substance to op- 
erate, in and of itself, to open what had been done in New 
York, and to carry the act of final completion to Massachu- 
setts, for the simple reason that the company, in its communi- 
cation through its secretary, who, it must be presumed, acted 
upon authority, treated the contract as incomplete, and left 
its approval and acceptance and completion at the option of 
the party in whose favor the five $5,000 policies were written, 
thus leaving the final act of acceptance and payment to be per- 
formed in Massachusetts. While the general plan of insur- 
ance offered by the company in New York was accepted, the 
particular and literal form finally offered for approval and ac- 
ceptance in Massachusetts, and the particular form which 
became the contract, was neither offered nor accepted in New 
York, nor until the particular form was received in Massachu- 
setts on January 9, 1897, which was subsequently accepted 
and paid for in that State. So we have no hesitation in say- 
ing there was no error at the trial in treating the contract as a 
Massachusetts contract. It is true that Hadley made no 
point of the variance, and that he subsequently forwarded a 
check for the amount in question. Nevertheless the new con- 
dition involved in the different kind of policies was submitted 
to him for his rejection or approval and acceptance, and, that 
having been done, it is quite immaterial whether the option 
was acted upon one way or the other. It is not a question as 
to how he acted, but whether something was left open to be 
acted upon. Moreover, quite aside from the question 
whether, by reason of the fact that the application was not 
attached to the policy, it is or is not to be treated as a part of 
the final contract, the statements which it contains may be 
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considered upon the question whether the contract was a com- 
plete and binding contract in New York on the 2d of January, 
1897, or whether it was incomplete and not binding until the 
final act of approval and acceptance and payment in Massa- 
chusetts on some day subsequent to January 9, 1897; and it is 
expressly provided in part 1 of the application that the insur- 
ance applied for shall not become binding upon the society 
until the first premium thereon has been actually received by 
said society, and as the act of payment, as well as the act of 
approval and acceptance, was performed in Massachusetts, 
the policy must be deemed to be a Massachusetts contract: 
Society vs. Clements, 140 U. 8., 226, 232; Insurance Co. vs. 
Robinson (C. C.). 

The question whether the rights of the parties should be 
administered under New York law or under Massachusetts 
law is deemed material by the parties, for the reason that the 
New York law is supposed to be less favorable to the policy- 
holder than that of Massachusetts; but we understand it to 
be well settled that where rights are in dispute, and are being 
adjudicated in the State where the contract is closed, such 
dispute is to be determined according to the law of that State. 
The conditions upon which a given State may permit insur- 
ance companies to do business therein may properly enough 
become a part of the public policy of such State. And the Su- 
preme Court of Massachusetts has frequently and recently up- 
held and sustained the legislative policy of Massachusetts as 
declared in respect to regulating the conditions under which 
insurance companies shall do business in that State: Nugent 
vs. Association, 172 Mass., 278, 280, 283; Considine vs. Insur- 
ance Co., 165 Mass., 462. The statutes of Massachusetts 
(Acts 1894, ce. 522, § 73) declare that every policy which con- 
tains a reference to the application for insurance must have 
attached thereto a correct copy of the application, and that 
unless the application is attached it shall not be treated as a 
part of the policy. This statute is sustained by the authori- 
ties cited, as well as others. Similar statutes in other States 
have been sustained, but with that we have nothing to do 
here. It is quite sufficient to ascertain the law of Massachu- 
setts on the subject, and whether this court, sitting in Massa- 
chusetts and enforcing a Massachusetts contract, should be 
governed by the law of that State; and as to this proposition 
the law seems to be well settled that the Massachusetts 
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statute, as interpreted by the highest court of that State in 
respect to a question of this kind, should govern: Fairfield 
vs. Gallatin Co., 100 U. S., 47; Taylor vs. Ypsilanti, 105 U. S., 
60; McElvaine vs. Brush, 142 U. S., 155, 12 Sup. Ct., 156; Mer- 
chants’ & Manufacturers’ Nat. Bank vs. Pennsylvania, 167 U. 
S., 461; Wilson vs. North Carolina, 169 U. 8., 586, 592. There- 
fore there was no error below in directing the trial upon the 
lines of a Massachusetts contract and of the Massachusetts 
law. The case of Nugent vs. Association (172 Mass., 278, 280, 
281), and other Massachusetts cases, certainly go to the extent 
of treating the application as no part of the contract where it 
is not attached to the policy as required by the statutes. The 
Massachusetts statute neither discriminates in favor of Mas- 
sachusetts insurance companies, nor against foreign insur- 
ance companies, but is sweeping in its provision that every 
policy which contains a reference to the application of the in- 
sured, either as a part of the policy or as having any bearing 
thereon, must have attached thereto a correct copy of the 
application, and, unless so attached, the same shall not be 
considered a part of the policy. In view of this statute and 
the Massachusetts decisions, we have no hesitation in holding 
that it applies to any insurance contract which, under the cir- 
cumstances of the case in question, is an insurance contract 
which was entered into in Massachusetts, and that, in accord- 
ance with the judicially interpreted statutes of Massachu- 
setts, the court below properly refused to submit the applica- 
tion to the jury as a part of the contract, and as containing 
warranties. Yet, notwithstanding the fact that the applica- 
tion was not treated as a part of the contract, the Circuit 
Court, under the common-law rule, permitted the application 
to be used in evidence by the company, not as a part of the 
policy or as an application, but as showing representations 
made by Hadley, and as bearing upon the issue whether the 
insurance company was influenced to enter into the contract 
by false and material misrepresentations, of a character 
intended to deceive. The plaintiff below maintains in argu- 
ment here that under the statutes of Massachusetts, and Con- 
sidine vs. Insurance Co. (165 Mass., 462); Boyden vs. Associa- 
tion (167 Mass., 242), and Nugent vs. Association (172 Mass., 
278, 281), the application, not having been attached to the 
policy, was inadmissible as evidence for any purpose what- 
ever, and, therefore, that the defendant below had no right to 
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introduce it for the purpose of showing what was said by the 
insured. We do not pass upon the question whether the 
statutes or the decisions of the State court should control us 
upon a question of evidence and a common-law defense like 
the one in question, for the reason that the verdict was for the 
plaintiff below, and no exception presents this question for 
review. Therefore, without deciding the question, but as- 
suming, as we must for the purposes of this case, that the 
defense in this respect was properly entertained, and the evi- 
dence thereon properly admitted, we will consider the ques- 
tions which are presented. The questions come from the 
defendant below, and the exceptions are based—First, upon 
the ground that the application should have been admitted 
as a part of the contract ; and, second, when used to show 
misrepresentations, that the question of the materiality of the 
statements in the application was for the court rather than the 
jury. We have passed upon the first, and, as to the second, it 
was contended in argument for the insurance company, in ac- 
cordance with the exception, that the question whether the 
alleged misrepresentations contained in the application were 
material was a question for the court, rather than the jury: 
but the cases cited in support of this position were based upon 
the idea that the court submitted to the jury the materiality of 
questions which the parties themselves, by the express terms 
of a contract, of which the application was a part, had deter- 
mined to be material. Such cases are quite aside from the 
issue presented by the situation here, which results from the 
fact that the statute excludes from the contract the applica- 
tion which contains the alleged misrepresentations. So, in 
this view, the case presents the policy alone as the contract, 
and the issue is whether it should be avoided on the common- 
law ground of misrepresentation; and, under such an issue, 
we think the court properly left the question of the material- 
ity of the alleged misrepresentations and false statements to 
the jury: Campbell vs. Insurance Co., 98 Mass., 381, 396. 

We now come to the question whether there was error in 
the instructions to the jury upon this issue. Counsel urge 
with great seriousness and with energy that the defendant 
was prejudiced by reason of the instructions to the jury 
thereon; and the particular point is that the court, in submit- 
ting the question to the jury, remarked: “It is difficult for 
me to.see that it is material. Perhaps it will be difficult for 
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you to see that it is.” But it must be said that in connection 
with this remark the learned judge said, “ But this is not for 
me to pass upon, but for you.” It is urged on the other side 
that it is established by repeated decisions that a court of the 
United States, in submitting a case to the jury, may, at its dis- 
cretion, express its opinion upon the facts. We do not under- 
- stand that the courts of the United States possess any peculiar 
right to express opinions upon facts submitted to the jury 
which, in the absence of restricting statutes, is not possessed 
by other courts. It is true, however, that there are cases 
which hold that an expression of an opinion by the judge upon 
the facts is not error which will disturb the verdict; but it 
will be found that such cases are generally put upon the 
ground that the judge ultimately left the question to the jury, 
and distinctly reminded the jurors that the question was, after 
all, a question to be decided by them upon their own responsi- 
bility. The decisions are not grounded upon the right or pro- 
priety of the expression, but, rather, upon the ground that the 
judge immediately renounced his right to interfere with the 
findings upon the questions of fact submitted to the jury, and 
that, therefore, the jury was not influenced, or the parties 
prejudiced. So it would seem that the learned judge in this in- 
stance, if any error was committed, immediately rectified it, 
thus bringing himself within the line of the decisions applying 
to such a situation. 

The questions attended with the most difficulty are those 
which relate to the instructions given with reference to the 
statement of the applicant that he had never been engaged in 
the sale of spirituous or intoxicating liquors, wherein the jury 
was told that the answers might have been carelessly made, 
and upon the other point, with reference to the question 
whether the applicant had ever used spirits, wine, or malt 
liquor to excess, where the jury was told, in effect, that the 
alleged excessive use of intoxicating liquors disclosed by the 
evidence might have been the result of thoughtless overindul- 
gence. This point stands quite differently from the point just 
considered, which was directed against the expressions which 
it is claimed were expressions of an opinion by the judge upon 
the facts. One stands upon the ground that the court, having 
qualified the remark, charged upon the jury the entire respon- 
sibility of finding the facts, and that the defendant, therefore, 
was not prejudiced, while in the other instances, and those 
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now under consideration, the court, in submitting the ques- 
tions to the jury, gave them a rule of law under which they 
were to exercise and discharge the responsibility of finding 
the facts; and the inquiry is whether the jury were given 
too much latitude with respect to the questions which they 
were to decide. In the consideration of the questions with 
which we are now dealing, we must keep in mind that the con- 
tractual rights of the parties reside solely in the insurance 
bonds and that all considerations of warranties in respect 
to the questions and answers contained in the application are 
out of the case, and that, while the paper which was called 
an “application” was used before the jury, it was used, not be- 
cause it was an application, but because it was a paper which 
contained certain statements which it is claimed were ma- 
terial statements which induced the company to enter into 
the contract, and that such material representations were 
misstatements of fact. So it will be seen that the question 
was one, generally speaking, of avoiding a contract, upon 
common-law lines, on the ground of misstatement, and quite 
aside from a case with the usual warranties, and the conse- 
quences that follow the usual conditions which exist in life 
insurance contracts when the application is accepted and 
treated as a part thereof. But it was not a contract where 
the parties had equal information as to the subject-matter 
thereof. It was a contract where, from the particular con- 
ditions, one must rely on the other for his knowledge of the 
facts, and where the other is bound to diligence, care, thought- 
fulness and good faith in respect to his information. There- 
fore it comes within that exceptional class of contracts 
termed “ uberrime fidei,” where the rules in respect to avoid- 
ance on the ground of misstatement are different and more 
rigorous than those governing where the parties stand upon 
the same ground with respect to information. It has been 
said by a modern text writer, in respect to contracts of this 
kind, that a misrepresentation made recklessly or carelessly, 
and without caring whether it be true or false, is fraudulent. 
Of course, this must be subject to the qualification that the 
misrepresentation must have been material, and must have 
been acted upon by the other party. It has also been said 
that, to the general rule that misrepresentations not amount- 
ing to fraud, and not forming a term of the contract, do not 
affect its validity, there are exceptions in cases of certain spe- 
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cial contracts, sometimes said to be uberrime fidei, where the 
most perfect good faith is required. Lord Herschel in Derry 
vs. Peek (14 App. Cas., 337) points out a distinction between 
actions of deceit, where fraudulent misrepresentation must be 
shown in order to recover, and actions for rescission of a con- 
tract on the ground of misrepresentation of a material fact. 
In the first instance the representations must be known to be 
false, while in the other contracts induced by statements made 
recklessly cannot stand. It is said that a distinction exists 
in England between life insurance contracts and fire insur- 
ance contracts, in respect to a question of this kind, but it 
would seem that there is no such distinction recognized in this 
country. The early case of McLanahan vs. Insurance Co. (1 
Pet., 170, 186) discusses the attitude of the insured; and the 
situation is treated as calling for “due and reasonable dili- 
gence in cases of this nature,” and it is said what constitutes 
this “is principally matter of fact for the consideration of a 
jury.” In Vose vs. Insurance Co. (6 Cush., 42, 48) it is said 
that, where there is no warranty, an untrue allegation of a 
material fact, or the concealment of a material fact, will avoid 
the policy, though such allegation or concealment be the result 
of negligence, and not of design. In Campbell vs. Insurance 
Co. (98 Mass., 381, 389-391) it is demonstrated that the war- 
ranty in insurance enters into and becomes a part of the con- 
tract, although the representation is in its nature no part of 
the contract, and may be proved, though existing only in 
parol, and preceding the written instrument. It is also there 
said that this principle is in some respects peculiar to insur- 
ance, and that the representations of the insured on or before 
the time of making the contract are a presentation of the 
elements on which to estimate the risk proposed to be as- 
sumed, and that they are the basis of the contract,—its 
foundation,—on the faith of which it is entered into; and it is 
said in that case (at page 396) that an instruction that an un- 
true statement innocently made would not avoid the policy, as 
a general statement of the law applicable to representations 
in insurance contracts, was too liberal and erroneous, but (at 
page 395) that it was a question for the jury to determine, 
under instructions, whether the facts which appeared in evi- 
dence were so far inconsistent with the representations made 
as to establish a material misrepresentation. So it would 
seem that the question becomes a question for the jury 
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whether the material and substantial facts shown by the evi- 
dence are sufficient to show the representations to be ma- 
terially untrue, and that it may, in a given case, become a 
question whether the facts are so far inconsistent with the 
representations relied upon as to establish a material misrep- 
resentation, and this would likewise be a question for the jury. 
In the case last mentioned it was said, in substance, that to 
instruct that statements innocently made would not avoid 
the contract on the ground of misrepresentations was, in ef- 
fect, giving the jury too great latitude in that respect, for the 
question is not whether the answers were made innocently, 
but it is for the jury to determine, upon the evidence, and in 
view of all the circumstances, whether the representations in 
the answers to the inquiries varied from the truth in any re- 
spect material to the risk, and that it was for the jury to 
judge, “ not only of the fact of variance, but of its extent and 
materiality.” When that case was before the court upon a 
subsequent hearing, Mr. Justice Gray, in speaking for the 
court (at page 401), treats the representations as apart from 
the warranties, to be determined, not upon the ground 
whether they were innocently or ignorantly made, but 
whether, in view of the evidence, they were substantially and 
materially untrue, and, if so, they avoided the policy, though 
they were made ignorantly and in good faith. In the case at 
bar the Circuit Court submitted to the jury, under instruc- 
tions, the question whether the misrepresentations were ma- 
terial to the risk, but did not submit the question whether the 
evidence disclosed conditions so substantially different from 
the representations as to enhance the risk; but to this there 
was no exception. 

One of the exceptions to be determined upon the lines of the 
foregoing general observations was taken to the expression :-— 

“T must instruct you that it is not sufficient to prove a single 
case of excess, merely,—not sufficient to prove a case of over- 
indulgence thoughtlessly in one, two, or three instances.” 

This was said to the jury, and related to the question 
whether the representations that the insured had never used 
spirituous liquors to excess were, in substance, untrue, in the 
sense of the contract; and in this we can find no substantial 
error. It was simply explanatory of the measure of proof in 
respect to the question whether there was any substantial 
variance between the conditions shown by the evidence and 
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the conditions disclosed by the answers; and, taking this to- 
gether with the other instructions on the subject, the jury 
was, in effect, instructed that it was not sufficient to show a 
single case of excess, merely,—not sufficient to prove a case of 
overindulgence thoughtlessly in one, two, or three instances. 
In substance, it was saying that the expression “ excess ” was 
used in the sense of a condition increasing the insurance risk, 
and should be interpreted in a broader sense than a single in- 
dulgence, and as directed against a ‘habit, or, at least, a con- 
dition, which, as a matter of fact, was of sufficient'substance 
to increase and enhance the risk, within the contemplation of 
the parties. This was simply giving the jury an opportunity 
to determine the substance of the issue,—in other words, to 
determine whether the conditions shown by the evidence were, 
in the sense of the contract, substantially and materially at 
variance with the representations upon which the contract 
was made. Moreover, the instructions on this branch of the 
case were sufficiently favorable to the insurance company; for 
the jury was told to consider, first, whether or not the state- 
ments to which the counsel called attention were material to 
the risk, in the way explained, and whether they were un- 
true, and then to consider whether the defendant relied 
upon such statements as were found to be material to the 
risk, and whether, if relied on, they were inducements to the 
issuing of the policies,—not the sole inducement, not the en- . 
tire inducement, but if, among other things, they were a 
substantial inducement, contributing to the result which 
brought about their issue,—and that, if these things all con- 
curred, then the verdict must be for the defendant, whether 
there was an intention on the part of Hadley to deceive or 
not, and independently of any such intention. 

The point is also taken that the time limit upon the evi- 
dence, except that of a general character, tending to show 
that the insured was guilty of excessive use of intoxicating 
liquor to the period subsequent to 1886, was not warranted. 
This point is based upon the same alleged representations in 
the application, and which were as follows:—*‘ Have you ever 
used spirits, wine, or malt liquor? Ans. Yes. Have you ever 
used them to excess? Ans. No.” It is probable that the 
court below, acting upon the idea that the application was 
not a part of the contract, determined the question of time 
limit upon the ordinary rules as to remoteness. Ordinarily 
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the question of remoteness in respect to a situation of this 
kind would be a question for the court to determine at the 
trial, and not a question subject to review; but the particular 
question presented is whether the expression, “never used 
liquor to excess,” places a limitation upon the rule which 
would otherwise obtain as to the exercise of discretion by a 
trial judge in respect to the question of remoteness. It must 
be assumed that this question of remoteness was determined 
at the trial with reference to the idea that the actual condi- 
tions to be shown, as varying from the representations upon 
which the company relied, must present matter which would 
have substantially and materially enhanced the risk at the 
time of the contract. So it was for the court to say, within 
reasonable limits, what conditions would fairly tend to show 
this, and what were too remote in point of time. Although 
the general expression, whether he had ever indulged exces- 
sively, literally carries it, in point of time, to his childhood, it 
is not reasonable that such scope should be given in a trial 
where the issue is whether the conditions actually existing at 
the time of the contract were so far at variance with the state- 
ments actually made as to have substantially and materially 
enhanced the risk. To take an extreme for purposes of illus- 
tration, it is manifest that no one would contend that the 
scope of the evidence should go back to and include the day of 
the insured’s birth, although literally the question and the an- 
swer carry it there. So it follows that a reasonable time 
limit, which should comprehend the substantial and material 
conditions embodied in the contract, may and should be made; 
and the determination of a question of remoteness of this kind 
involves discretion ordinarily exercised at the trial, and a dis- 
cretion ordinarily not subject to review. 

The other instruction or remark to the jury to which excep- 
tion was taken is this:— 

“You must bear in mind that the mere fact that a state- 
ment which was not true is made is far from making out a 
defense upon this point. The answer might have been made 
carelessly.” 

As to this point, we are unanimous in the conclusion that 
the remark, under the circumstances of this particular case, 
should not disturb the verdict; but, while we all agree as to 
the result in this respect, we do not base our conclusions upon 


the same ground. I cannot avoid the conclusion that this 
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was, in substance, saying to the jury, on this point, that the 
insured would be relieved from the consequences of misrepre- 
sentation if it was done negligently, thoughtlessly, or care- 
lessly, while the rule would at least require that the party 
should act with reasonable care and diligence and thought- 
fulness in respect to information upon which the other con- 
tracting party is expected to act. It is claimed on one hand 
that this remark was qualified by what followed, where it is 
said, “If made incidentally, if made without reckless intent, 
if made through mere oversight, where it is not material to 
the risk, it would not answer to establish the defense,” while 
on the other hand it is insisted that, instead of qualifying, this 
emphasized what had been said before, in that it minimized 
the issue of materiality which was being submitted to the 
jury, by characterizing the statement as one which would not 
amount to a defense, even if untrue, if made incidentally, with- 
out reckless intent, or through oversight, where it is not ma- 
terial to the risk. On the whole, taking all the instructions 
together, I cannot view them otherwise than as leaving the 
impression upon the jury that if the answers were made care- 
lessly or through oversight, but without reckless intent, the 
policy should not be avoided. I think the instructions on this 
point may have given the jury to understand that, at least, as 
to matters which the insured deemed immaterial, relief might 
be granted on the ground that he acted carelessly or indiffer- 
ently. This, I think, gave the jury too great latitude in this 
direction. It is true, it does not follow that, because a repre- 
sentation is not literally true, the policy is avoided, but, at 
least, care and diligence and thoughtfulness should be exer- 
cised in making the answers; and then it becomes a question 
of fact for the jury whether the representations induced the 
contract, whether they were material, and whether the condi- 
tions shown are substantially and materially at variance there- 
with, and whether answering them in accordance with the 
conditions shown by the evidence would have increased the 
risk in the estimation of the insurance company, and whether, 
as a matter of fact, such conditions did increase the risk. I 
do not say that a party who has innocently and honestly, but 
ignorantly, stated that he has no disease, when in fact he has 
consumption, would not be relieved, under some circum- 
stances, if killed by the cars, and not by consumption; or, if 
one is in honest doubt whether a certain condition is a disease. 
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and, on the whole, thinks it is not, and if such condition turns 
out to be disease, but a disease which does not contribute to 
the loss of life, that it may not become a question for the jury, 
under certain circumstances, and under proper instruction, 
whether it was a material misstatement, within the meaning 
of the contract. I do not say whether the party may or may 
not be relieved, on the ground of mistake or reasonable care, 
from material misstatements about conditions which do not 
contribute to the loss; but I do say, as to statements of even 
doubtful materiality, the party, under such circumstances, 
should exercise reasonable care and thoughtfulness in respect 
to his statements, and should not be relieved on the ground 
that he answered carelessly. In this case the question of ma- 
teriality involved in such situation was treated as of such a 
character and of such importance as to entitle the parties to 
go to the jury upon the question whether or not the state- 
ments were material misstatements; and, under the instruc- 
tions, the jury, if finding the statements material misstate- 
ments, might have acted upon the idea that the plaintiff could 
be relieved from the consequences thereof on the ground that 
the insured deemed the questions immaterial, and answered 
them carelessly or incidentally. When the case is not one of 
warranties, but of alleged misrepresentations, the question, 
after all, is whether the actual conditions were materially and 
substantially different from the statements made, and whether 
the statements influenced the contract; and this means, of 
course, that the conditions shown by the evidence to exist must 
be such as materially and substantially to enhance the actual 
risk beyond that represented by the statements upon which 
the company acted, and these are questions for the jury under 
instructions. But, when such conditions are found by the 
jury to exist, a beneficiary plaintiff cannot be relieved upon 
the ground that the insured deemed the statements imma- 
terial, and made them carelessly. So it follows that the ex- 
pression that the answer may have been made carelessly was, 
in the abstract, erroneous. On the whole, as said, I must accept 
the remark as, in the abstract, erroneous. Still I hold to the 
view that the error was harmless, and should be treated as 
harmless error, not prejudicing the insurance company, and 
for that reason not to be accepted as a sufficient ground for 
disturbing the verdict. This is so for the reason that it is 
more than difficult, it is even impossible, for me to see, in view 
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of the full instructions, which*were quite sufficiently favor- 
able to the defendant, on the other branch of the case,—upon 
the more serious question as to the excessive use of intoxicat- 
ing liquor, which involved a reasonable and substantial ques- 
tion for the jury, and upon which the jury found for the plain- 
tiff,—that the company could have been prejudiced on this 
branch, or the jury influenced by the remark to reach a result 
which it would not have otherwise reached. It is impossible 
for me to see that the company could have been prejudiced by 
this inadvertent remark in relation to a statement in the ap- 
plication in respect to an inconsequential condition, which it 
is difficult to see could in a substantial and material manner 
have enhanced or affected the risk. This remark related to 
the statement by the insured that he had never been engaged 
in the liquor business. The insured, who at the time of the 
policy was a manufacturer of cotton yarns, at a period eight 
or ten years before had owned and operated a drug establish- 
ment; and, as an incident to the business, liquors were sold in 
the way liquors are usually sold at such establishments. It is 
impossible, as said, to see that such business conditions, 
which ceased so long before the contract, could in a substan- 
tial and material way have enhanced the risk; and it is diffi- 
cult to see that in a case of alleged misrepresentation, not 
warranties, a verdict against an insured, based upon such evi- 
dence or conditions as showing substantial and material mis- 
representations, should not be set aside on the ground that it 
was against the evidence. Suppose this question had been 
answered: “Yes; as a druggist, according to the usual course 
of such establishments. But my connection with that con- 
cern ceased more than ten years ago;” is it reasonable to sup- 
pose that the insurance company would have refused the risk 
for that reason? While the representation was literally un- 
true, it is difficult to see that it varied from the truth in any 
respect material to the risk. The insured may have honestly 
interpreted the question in accordance with a somewhat com- 
mon acceptance of the meaning of such an expression as per- 
sonal liquor business over a bar, vet, after all, it is not a ques- 
tion of literal truth or of honest misinterpretation, but one of 
substance. As said in Campbell vs. Insurance Co. (98 Mass., 
381, 401), the representations need not be literally true, but 
substantially true in all respects material to the risk to be 
assumed. So I say that in this respect the variance between 
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the conditions proven and the answers made was not of suffi- 
cient substance to become the subject of reversible error by 
the inadvertent remark to which exception was taken. 


Cott, C. J. 

In my view, the ruling that the contract was a Massachu- 
setts contract, and was to be controlled by the law of that 
State, was without error, and the rulings on evidence were 
correct. When the judge, in his charge to the jury, came to 
the contract, his instructions on the distinction, in contracts 
of insurance, between warranties and representations, were 
without error, and clearly pointed out the difference between 
material and immaterial representations, and the rules of law 
applicable to each kind. It was sufficiently impressed on the 
jurors that, regardless of any expression of opinion by him on 
matters of fact, all such matters were exclusively for them to 
consider and decide. If it be admitted that, later in the 
charge, in the endeavor to illustrate the rules given, he fell 
into apparent errors of expression, it is still true that at the 
close of his instructions the true and correct rules were re- 
peated, and it was distinctly told to the jurors that any ap- 
parent departures from these final statements so repeated, if 
there were any, should be disregarded, as unintentional and 
inadvertent expressions. The first and the last impressions 
of the charge were right, and nowhere was anything said to 
withdraw or negative them. So I concur in the result reached 
by Judge Aldrich, though not in all respects adopting his rea- 
soning. 

Webb, District Judge. I concur with Judge Colt. 

The judgment of the Circuit Court is affirmed, with interest, 
and the defendant in error recovers her costs in this court. 
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COURT OF APPEALS OF MARYLAND. 


PACKHAM 
v8. 


GERMAN FIRE INS. CO. or BALTIMORE.* 


Where the policy stipulated for the subrogation, and the insured sued the gas 
company which had caused the loss, which included much other property 
as well, and a verdict was given by agreement, but the loss on the in- 
sured property was excluded from the jury, the insured’s claim having 
been cottled in full against the gas company, the right of subrogation 
was destroyed, and there could be no recovery on the policy. 


It was not necessary in such case for the defendant company to allege pay- 
ment. 


Neither the counsel nor adjuster of the defendant had power to sanction an 
agreement by the insured to compromise with the gas company. 


Grorce Wartetock and Epwarp I. Koontz, for Appellant. 

Epwin G. Barrzer, for Appellee. 

Pearce, J. 

On December 10, 1896, the appellee issued a policy of insur- 
ance to the appellant, insuring him against loss by fire to the 
amount of $750 for one year on 

“ Office furniture and fixtures generally, including iron 
safe, stationery, and supplies, contained in brick building 
No. 14 Light St., Balt.,” 

which policy was regularly renewed, the last renewal expir- 
ing December 13, 1899. This policy contained the following 
clause :— 

“Whenever the company shall pay any loss, the assured 
agrees to assign over all his rights to recover satisfaction 
therefor from any other person or persons, town or other 
corporations, or to prosecute therefor at the charge and for 
account of the company if requested.” 

On December 22, 1898, while this policy was in force, the 
property described in and insured thereby, together with a 
large stock of merchandise belonging to the plaintiff, was de- 
stroyed by fire caused by the alleged wrongful conduct or neg- 
ligence of the Consolidated Gas Company of Baltimore city. 
The plaintiff held other policies in several companies upon his 
stock of merchandise, and on February 11, 1899, instituted 
suit against the Consolidated Gas Company for the loss suf- 





* Decision rendered, June 16, 1900. 
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fered by him on his merchandise and property, and on the 
profits of his business by reason of the fire so caused by the 
negligence of the gas company. Upon the impaneling of a 
jury to try the case the parties thereto agreed that a verdict 
should be rendered for the plaintiff for $18,000, which was ac- 
cordingly rendered, and under interrogatories duly pro- 
pounded to the jury these damages were, by the express 
agreement of the parties, apportioned by fixing $9,000 as the 
loss on merchandise and $9,000 as the loss on profits in busi- 
ness. The loss sustained on furniture and fixtures was by 
express agreement of the parties to the suit wholly excluded 
from the consideration of the jury and from the damages 
awarded by the verdict, though the same negligence and the 
same resulting fire caused all the damage sustained. Judg- 
ment was entered on the verdict, and this judgment was sub- 
sequently satisfied by payment in full. There was no reserva- 
tion to the plaintiff, either in the agreement or verdict, of any 
right of action for the loss sustained on furniture and fixtures 
under the policy now in question, nor any qualification as to 
the effect of said verdict and judgment upon any further or 
other liability of defendant by reason of said negligence. On 
July 5, 1899, this action was commenced. The narr. is in the 
usual form. The defendant pleaded—First, the general issue; 
and, second, a special plea setting forth all the facts above 
recited, and averring that their effect was to destroy the de- 
fendant’s right of subrogation stipulated for in the policy, and 
to release it from liability thereon. The plaintiff demurred 
to this plea, and the demurrer was overruled, which ruling 
presents the first and most important question in the case. 
After the ruling on the demurrer, the plaintiff filed a replica- 
tion, alleging that the defendant was a party to the agree- 
ment mentioned in the plea, and that it assented to everything 
done in pursuance of that agreement. The defendant, in its 
rejoinder, traversed this replication, and issue was joined 
thereon. Two exceptions were taken to the rulings in the 
testimony, which will be noticed hereafter. At the close of 
the testimony the court, at the instance of the defendant, in- 
structed the jury that no testimony had been offered tending 
to prove that the defendant was a party to the agreement or 
assented to the proceedings mentioned in the replication to 
the second plea, and that their verdict must be for defendant, 
to which ruling the plaintiff took its third exception. 
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The ruling upon the demurrer will be first considered, and 
for this purpose we are confined to the facts averred in the 
second plea. These being all issuable, and well pleaded, their 
truth is admitted by the demurrer, which denies that they con- 
stitute a good defense. The facts thus admitted are substan- 
tially these: (1) That the policy sued on secured to the de- 
fendant by express contract, upon payment of any loss under 
the policy, all the plaintiff’s right to recover satisfaction there- 
for from any person or corporation wrongfully causing the 
loss; (2) that the loss arising on that policy, and sought to be 
recovered by the plaintiff, was caused solely by the wrongful 
conduct or negligence of the Consolidated Gas Company, 
which was the same negligence that caused, by one and the 
same act, the loss and damage recovered by the plaintiff from 
the gas company; and (8) that the plaintiff, in order to secure 
the judgment thus obtained against the gas company, delib- 
erately adopted a procedure by which he disabled himself 
from performing his agreement to assign over to the defend- 
ant his right to recover satisfaction for the loss incurred on 
this policy. If these facts operated to release and discharge 
the defendant from liability on the policy, the demurrer was 
properly overruled; otherwise not. Whether these facts did 
so operate must depend upon the applicability and effect of 
certain legal rules and principles which are well established. 

‘Contracts of marine and fire insurance are essentially con- 
tracts of indemnity, and, if the insured recovers the amount 
of his loss from any source, the insurer may recover from him 
pro tanto, and this right is called the subrogation of the in- 
surer into the rights of the insured: Anson, Cont. (8th Eng. 
Ed.), 238; Castellain vs. Preston, 11 Q. B. Div., 380. ‘“ The in- 
surer is treated as a surety who is entitled to all the remedies 
and securities of the assured, and to stand in his place, and 
use his name in an action to recover the money which he has 
paid. This right is based upon the equitable doctrine that 
where one has been obliged to pay money to another by the 
nonfeasance or misfeasance of a third, who, being at fault, 
ought to bear the loss, the party so paying, as by his direct ob- 
ligation towards the party suffering the loss he may be com- 
pelled to do, shall be allowed indirectly, and through the right 
which the injured party had to compel the wrongdoer to bear 
the burden which was imposed by his fault, although between 
him and the wrongdoer there is no direct relation upon which 
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to found a cause of action. * * * The liability of the 
wrongdoer is, in legal effect, first and principal, and that of 
the insurer secondary, not in order of time, but in order of 
ultimate liability. And where the party insured insists upon 
his remedy against the party secondarily liable, he is conscien- 
tiously bound to make an assignment in equity to the person 
entitled to the benefit, and the acceptance of the indemnity 
from the insurer is in the nature of an equitable assignment, 
which authorizes the insurer to sue in the name of the insured 
for his own benefit, and this is a right which a court of equity 
will support by restraining and prohibiting the insured from 
defeating it by a release:” May, Ins., § 454. We have repro- 
duced the above passage from a distinguished text writer be- 
cause it condenses and states with great clearness the funda- 
mental principles upon which the decision of this case must 
turn, and which have been repeatedly applied by the courts in 
insurance cases. Thus, in Hall vs. Railroad Co. (18 Wall. 
370), it is said, “ Standing thus, as the insurer practically does, 
in the position of surety, whenever he has indemnified the 
owner he is entitled to all the means of indemnity which the 
satisfied owner had against the party primarily liable.” In 
the case of The Sidney (D. C., 28 Fed., 88), the court said: “ In 
such cases the insurer, on payment, is held to be equitably en- 
titled to stand in the shoes of the assured, and to recover such 
indemnity as the assured was entitled to recover against other 
persons having no right to the benefit of the insurance.” 
Both branches of the passage cited from May, Ins., supra, are 
well and strongly stated in Dilling vs. Draemel (Com. P1.), 
where the court says: “It is well settled that, if a loss under 
a policy of insurance is occasioned by the wrongful act of a 
third party, the insurer occupies the position of a mere surety, 
and the wrongdoer that of a principal debtor; and all the inci- 
dents of suretyship attach to the position of the underwriter 
in such a case, including the right of subrogation. The same 
principle is applicable to a contract of insurance if the assured 
destroys the remedy of subrogation, and relieves the assurer 
to the full extent to which the wrongdoer could have been 
made liable for the loss.” In the case last cited the plaintiff’s 
goods insured against loss through the collapse of building 
were injured by the fall of part of the building in consequence 
of his landlord’s excavating on an adjoining lot, and he 
brought an action therefor against the landlord. which was 
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settled on payment of a certain sum, and a release under seal 
was given against all claims or demands whatsoever; and it 
was held that such release barred a subsequent action by 
plaintiff on his insurance policy to recover any part of such 
loss, as it destroyed the right of subrogation of the company, 
the court saying: “ If the assured, by his own act, absolutely 
and without reservation releases the wrongdoer, he thereby 
discharges the insurer to the full extent to which he has de- 
feated the insurer’s remedy over by right of subrogation.” In 
Carstairs vs. Insurance Co. (C. C.) plaintiffs sued the insur- 
ance company to recover the value of goods lost in transit 
from Peoria to Philadelphia by a collision which was within 
the risk of the policy, which, as in the case before us, stipu- 
lated that the insurance company, in case of loss, should be 
subrogated to all claims against any carrier of the goods. 
The bill of lading under which the plaintiffs claimed the goods 
provided that in case of loss imposing liability on the carrier 
the carrier should have the full benefit of any insurance 
effected on the goods, and the court said: “The insurance com- 
pany, being practically in the position of surety, and having a 
right to the subrogation, and the plaintiffs having, by the 
terms of the bill of lading under which they claim the goods, 
defeated that right, they cannot be allowed to recover in this 
action.” Other examples of the care with which the courts 
apply the rule stated may be found in Niagara Fire Ins. Co. vs. 
Fidelity Title & Trust Co. (123 Pa. St., 523); Insurance Co. vs. 
Storrow (5 Paige, 205); Omaha & R. V. Ry. Co. vs. Granite 
State Fire Ins. Co. (Neb.); and Sims vs. Insurance Co. (Wis.), 
—but it is not necessary to do more than refer to them. 

It yet remains for us to determine whether the proceedings 
resulting in the judgment against the gas company released 
the wrongdoer and destroyed the defendant’s right of subro- 
gation. Now, there was in this case but one tortious or neg- 
ligent act of the gas company resulting in one fire which 
occurred at one and the same time, as well the loss incurred 
under this policy as the loss incurred under the other policies 
for which recovery was had against the gas company. This is 
admitted by the demurrer, as well as the further facts that 
that suit was for the whole loss occasioned by the fire; that 
there was no reservation of any kind by the plaintiff for the 
protection of this defendant, and no agreement qualifying the 
effect of the verdict, and that by the direction of the plaintiff 
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the recovery did not include any compensation for loss in- 
curred under this policy, and the defendant has no interest in 
the recovery as to the policy with which we are now con- 
cerned. For a single indivisible tort but one suit can be 
brought. The plaintiff in this case could not now bring an- 
other suit against the gas company for his own benefit to re- 
cover the loss incurred under this policy, nor could such suit 
be brought in his name for the benefit of the defendant. As 
was said in Platt vs. Railroad Co (108 N. Y., 364): “ The right 
of subrogation is derivative, and comes solely from the as- 
sured, and can only be enforced in his right. If the assured 
has no right which he can transfer to the insurer, then the in- 
surer can have no subrogation, and cannot take the place of 
the assured for the purposes of enforcing the liability of the 
wrongdoer for the loss.” And in tna Ins. Co. vs. Hannibal 
& St. J. R. Co. (3 Dill., 1, Fed. Cas. No. 96) it is said: “The 
suit, though for the use of the insurer, must be in the name of 
the person whose property was destroyed. The wrong was 
single and indivisible, and gives rise to one liability. If one 
insurer could sue, then if there are a dozen, each may sue, and, 
if the aggregate amount of the policies falls short of the 
actual loss, the owner could sue for the balance. This is not 
permitted, and so it was held one hundred years ago in a case 
whose authority has been recognized ever since, both in Great 
Britain and in this country: Assurance Co. vs. Sainsbury, 3 
Doug., 245.” The plaintiff had one indivisible cause of action 
against the gas company, and that cause of action has been 
merged in the judgment he obtained. When he excluded from 
that judgment so much of that cause of action as relates to 
this policy, he as effectually released so much of his right of 
action as if he had executed and delivered a release under seal 
therefor, and as clearly and unequivocally destroyed the de- 
fendant’s right of subrogation as he would have destroyed it 
by such release. Any act which makes performance of the 
agreement to assign either impossible or useless must relieve 
the insurance company from its concurrent obligation to pay. 
The plaintiff in the present case, in order to protect his larger 
interests under the other policies, and his interest in recovery 
for loss of profits which were uninsured, has seen fit, for rea- 
sons doubtless satisfactory to him, to sacrifice his own and 
defendant’s interest under the policy in question, and cannot 
now be heard to complain of the result of his own course of 
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conduct. In Assurance Co. vs. Lister (9 Ch. App., 483) the 
owner of a building insured it against fire, and, it being 
burned by negligence of a municipal corporation, he brought 
an action for damages against the corporation. The insur. 
ance company attempted to restrain a proposed compromise, 
and it was held that the owner was dominus litis, and would 
be allowed to conduct the suit without interference by the in- 
surers, but would be liable for anything done by him in preju- 
dice of their right of subrogation. And in Dunham ys. Insur- 
ance Co. (1 Low., 258, Fed. Cas. No. 4,152) it was said: “ If the 
assured fraudulently attempts to release a wrongdoer, he 
must still give credit for all he might have recovered, and will- 
fully negligent conduct by which the underwriter had lost his 
remedy might discharge the underwriter, as fraud certainly 
will.” It was argued for the appellant that, as the policy only 
provides for an assignment of the right of the insured, upoao 
payment of the loss, that the plea should have averred pay- 
ment or tender of payment as a condition precedent to subro- 
gation, and, not having done so, was defective, and the demur- 
rer should have been sustained. It is true that mere equitable 
subrogation cannot be demanded without full payment, as has 
been frequently held in this State (Parrott vs. Bank, 88 Md., 
516, and cases there cited); and it is equally true that, where 
there is, as here, an express contract for subrogation upon 
payment of the loss, the form of the contract imposes the same 
condition precedent. If, therefore, the right of subrogation 
in this case had not been destroyed by the act of the insured, 
we should be obliged to give effect to this rule, and sustain 
the demurrer, because in neither aspect of the case, could the 
insurer demand substitution in advance. A demand made by 
a surety for subrogation before he has discharged the liability 
out of which it grows is without anything to support it, and 
the creditor may properly refuse it without affecting thereby 
his right of action against the surety: Niagara Fire Ins. Co. 
vs. Fidelity Title & Trust Co., 123 Pa. St., 525. But the con- 
verse of this proposition is necessarily equally true; and 
where the creditor before suit brought by him against the in- 
surer, or at the time of filing plea therein, has by a release of 
all right of action against the wrongdoer destroyed the in- 
surer’s right of subrogation, he has also destroyed his own 
right of action against the insurer. In such a case, to require 
the insurer’s plea to aver payment or tender, in order to entitle 





1900.} Packham vs. German Fire Ins. Co. 1021 


him to an empty assignment of an extinguished right, would 
be a refinement in pleading which the law does not require or 
sanction. We are, therefore, of opinion that the demurrer 
was properly overruled. 

This brings us to the ruling on defendant’s prayer. The 
plaintiff’s replication to the second plea was not a traverse, 
but a plea of confession and avoidance, alleging that the de- 
fendant was a party to the agreement set up in the plea, and 
admitted, or not denied, by the replication. The defendant 
traversed this replication, and the issue which was joined 
thereon was “that the defendant was a party to the agree- 
ments set up in the plea,” resulting in the release of the right 
of action. Upon this issue the plaintiff had the affirmative, 
and, consequently, the burden of proof: Steph. Pl., § 94. The 
only witnesses who testified in the case, so far as the record 
discloses, were the plaintiff and his two attorneys in the suit 
against the gas company, Messrs. Whitelock and Colton. Mr. 
Demming, the defendant’s adjuster, was not sworn in the case. 
The plaintiff apparently knew nothing about the agreements 
beyond the amount proposed as the basis of compromise, $18,- 
000, and its equal division between himself and the insurance 
companies. In his first examination he was not interrogated 
at all on the subject. He was subsequently recalled, and tes- 
tified in regard to the preliminary conference the night before 
the agreements were made, but gave no details. AIl that he 
could say was that, so far as he could judge, the adjusters 
upon the part of the insurance companies acquiesced in ac- 
ceptance of the settlement of $18,000, to be equally divided as 
stated; and he expressly stated that he could not recall any 
reference to the policy now in question. Mr. Whitelock tes- 
tified that he never saw any officer of the defendant in refer- 
ence to the matter, and never had any conference with any one 
representing it, except Mr. Demming. There is no contention 
that Demming bore any other relation to the defendant than 
that of adjuster, and no authority is required to show that an 
adjuster has no power to consent to the extinguishment of 
the insurer’s right of subrogation, and that, if he had at- 
tempted to give such consent, it would not have bound the de- 
fendant without proof other than his own statement or admis- 
sion of general agency or special authority for the purpose. 
But it is plain from the testimony of Mr. Whitelock that he 
did not attempt to give consent, and that when requested, 
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prior to the consummation of the agreements, to sign a 
memorandum of instructions for the purpose, he declined, say- 
ing he had no such authority, though he said he had no doubt 
it would meet with approval. Mr. Colton’s testimony adds 
nothing to that of Mr. Whitelock. Taken most strongly for 
the plaintiff, it only shows that “as an adjuster, as an insur- 
ance man,” Mr. Demming thought the settlement a good one. 
There is not a particle of evidence to show that his attention 
was called to the fact that this settlement would in any man- 
ner affect the defendant’s rights under this policy. It is, we 
think, perfectly plain that he never attempted to bind the de- 
fendant when he expressly disclaimed authority to do so, and 
his expressed confidence that the agreements would be ap- 
proved has not been justified by a word of evidence in this 
case to show such approval. Mr. Whitelock, as attorney, had 
no power to bind the company by a compromise (Maddux vs. 
Bevan, 39 Md., 485), and very properly declined to attempt to 
do so, as shown by his testimony. We therefore think defend- 
ant’s prayer was properly granted. We have not perceived 
any error in the exclusion of the evidence set forth in the first 
and second bills of exception, but, inasmuch as the conclusions 
we have reached require the affirmance of the judgment, it is 
unnecessary to review them. For the reasons given, the judg- 
ment will be affirmed. Judgment affirmed, with costs to the 
appellee above and below. 





Cannon vs. Phenix Ins. Co. 


SUPREME COURT OF GEORGIA. 


CANNON 
v8. 


PHENIX INS. CO. or HartrorpD, Conn.* 


An insurance company which by its policy contracts to insure ‘against all 
direct loss or damage by fire,” etc., is not liable for damages arising from 
smoke and soot —— from a defective stovepipe, and emanating from 
a fire intentionally built in a stove, and kept confined therein, nor for 
damages caused by water used in cooling a portion of the ceiling heated 
by such pipe, but not actually ignited thereby ; it not appearing that the 
use of the water was necessary to prevent ignition. 


There was, on the trial of an action against an insurance company, no error 
in refusing to allow the plaintiff to introduce in evidence a proof of loss 
which showed on its face that the company was not liable, nor in refus- 
ing to allow the plaintiff to prove by parol testimony facts a recital of 
which in the proof of loss at the time of its presentation to the company 
would have made the proof legally sufficient to support a claim of loss. 


R. J. & J. McCamey, for Plaintiff in Error. 
Smitu, Hammonp & Suiru, Kine & Spatpine, and Saumate & Map- 
pox, for Defendant in Error. 


Lewis, J. 

This was a suit brought in Whitfield Superior Court by A. 
E. Cannon against the Phoenix Insurance Company-of Hart- 
ford, Conn., on an insurance policy issued by the company on 
plaintiff’s stock of merchandise alleged to have been insured, 
and damaged by fire, the loss amounting to $3,000, and the de- 
fendant’s liability therefor, pro rata with other concurrent in- 
surance, being $300. On the trial of the case, plaintiff intro- 
duced the policy of insurance, one material part of which is as 
follows :— 


“Tn consideration of the stipulations herein named, and of 
thirty-seven dollars and fifty cents premium, the [said com- 
pany] does insure A. E. Cannon for the term of one year 
from the fifteenth day of February, 1897, at noon, to the fif- 
teenth day of February, 1898, at noon, against all direct loss 
or damage by fire, except as hereinafter provided, to amount 
not exceeding twenty-five hundred dollars, upon the follow- 
ing described property; to wit: * * * On her stock of 
merchandise, consisting chiefly of dry goods, notions, hats, 
clothing, caps, boots and shoes,” ete. 


* Decision rendered, April 10, 1900. Syllabus by the Court. 
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Plaintiff then offered to read in evidence the proof of loss 
made and given by plaintiff to defendant, the material part of 
which is as follows :— 


“To the Phoenix Insurance Company of Hartford, Conn.: 
By your policy of insurance No. 1,115, issued by your agent 
at Dalton, Ga., on the 15th day of February, 1897, for the 
term of twelve months, you insured the undersigned, A. E. 
Cannon, against loss by fire to the amount of twenty-five 
hundred dollars on her stock of merchandise, consisting of 
clothing, dry goods, notions, boots, shoes, hats, and caps, 
while contained in the two-story brick metal-roof building 
situated at Nos. 553 and 554, on the east side of Hamilton 
Street, Dalton, Ga., block No. 4. On the ——— day of No- 
vember, 1897, the same was damaged by fire, in the follow- 
ing manner: In arranging the stove on the ground floor of 
the building the day before, the pipe thereof, which extended 
through the ceiling and through the second story of the 
building, became disengaged at the ceiling of the second 
floor. When a fire was built in the stove on the morning of 
the 3d of November, the smoke and soot escaped into the 
second-story room, where the damaged goods were situated. 
When the trouble was discovered, the room was full of 
smoke and soot, and the ceiling where the pipe went through 
was very hot, and by reason of the smoke and soot, and of 
the water used in cooling the ceiling, the goods were dam- 
aged as here set out.” 


Then followed in said proof of loss a statement of the other 
insurance on the same goods, together with a complete inven- 
tory of the goods damaged, with the amount of damage 
claimed thereon. To the introduction in evidence of this proof 
of loss the defendant objected, on the ground that in said 
proof of:loss it is stated that the goods were injured simply by 
reason of the smoke and soot, and that there is no allegation 
in said proof of loss that there was any actual burning of any- 
thing except the material put in the stove purposely to burn, 
and that the said proof of loss did not show, or claim to show, 
that there was any loss or damage by fire under the terms of 
the policy. The court thereupon sustained the objection. 
Plaintiff's counsel then stated to the court that when said 
proof of loss was furnished, and for some months afterwards, 
it was not known to the plaintiff that there had been any 
actual burning, and they were prepared to show that in about 
three months after the injury to the goods the plastering on 
the ceiling of the second-story room fell down, and disclosed 
the fact that some of the laths and joists to which they were 
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nailed had, in fact, taken fire, and were charred. Counsel for 
defendant objected to the admission of this testimony, upon 
the ground that it was irrelevant and incompetent; that the 
furnishing of a proof of loss showing a loss under the policy 
was a condition precedent to any liability under the policy; 
and that it was not competent for the plaintiff, after having 
furnished a proof of loss satisfactory to the defendant, which 
showed no loss by fire under the terms of the policy, and after 
having brought a suit based on such proof of loss, to now un- 
dertake to prove a loss by fire by parol evidence offered for the 
first time on the trial of the case. The court sustained the 
objection, and ruled the testimony inadmissible. Counsel for 
plaintiff then admitted that, without a proof of loss, he was 
unable to make out the case, and that a nonsuit was inevita- 
ble, and defendant’s counsel thereupon presented to the court 
and took an order granting a nonsuit. The contract between 
the parties stipulated that, if fire occur, the insured shall give 
immediate notice of any loss thereby in writing to the com- 
pany, and in 60 days after the fire shall render a statement to 
the company, signed and sworn to by the insured, stating the 
knowledge and belief of the insured as to the time and origin 
of the fire, etc. It was further stipulated that no suit or 
action on the policy for the recovery of any claim shall be sus- 
tainable in any court of law or equity until full compliance by 
the insured with this requirement. To these several rulings 
of the court, plaintiff assigns error in the bill of exceptions. 

1. Under the stipulations in the policy, there can be no ques- 
tion that, as a condition precedent to the payment of the loss, 
the proofs of loss should be submitted to the company within 
the time prescribed: Southern Home Building & Loan Ass’n 
vs. Home Ins. Co., 94 Ga., 167, 169. The sufficiency of such 
proof on the trial of the case is a question for the court, and, 
to be sufficient, they should show a loss within the terms of 
the policy: Travelers Ins. Co. vs. Sheppard, 85 Ga., 751, 761. 
764. The question, then, is whether the proofs of loss sub- 
mitted in this case were within the meaning of this policy. It 
seems that, in arranging the stove on the ground floor of the 
building the day before the damage, the pipe, which extended 
through the ceiling of the second floor, became disengaged at 
that ceiling, and that, when the fire was built in the stove on 
the next morning, smoke and soot escaped from the pipe into 


the second-story room, where the damaged goods were situ- 
Vou. XXIX.—65. 
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ated. The damage claimed, therefore, in the notice of loss, 
was by reason of the smoke and soot, and of the water used 
in cooling the ceiling. It does not appear from the proofs of 
loss that there was any fire in or about the building, except in 
the stove, where it was intended to be built. This fire did not 
spread from where it was built and intended to remain. It 
was, therefore, all the time during the alleged injury and dam- 
age to the goods, what is termed in the books a “ friendly,” and 
not a “ hostile,” fire. It is true there is sound authority for 
the proposition that an insured can recover loss occasioned by 
smoke, soot, etc., thrown out by a fire; but we think in these 
cases it will be found that such matter causing injury was the 
product of a hostile fire. Ifa fire should break out from where 
it was intended to be, and become a hostile element, by ignit- 
ing property, although it might not actually burn the prop- 
erty insured, yet if it caused injury thereto by smoke or heat, 
or other direct means, damages would be recoverable. But 
this is not the case. In 1 Wood, Ins. (§ 103), the following 
principle is announced, directly applicable to the facts in this 
case: “ Where fire is employed as an agent, either for the 
ordinary purposes of heating the building for the purposes of 
manufacture, or as an instrument of art, the insurer is not lia- 
ble for the consequences thereof, so long as the fire itself is 
confined within the limits of the agencies employed, as from 
the effects of smoke or heat evolved thereby, or escaping there- 
from, from any cause, whether intentional or accidental. In 
order to bring such consequences within the risk, there must 
be actual ignition outside of the agencies employed, not pur- 
posely caused by the assured, and these, as a consequence of 
such ignition, dehors the agencies.” This seems to have been 
an early principle decided in England, and the author refers 
to that decision in a note to the text just quoted. See Austin 
vs. Drewe, 6 Taunt., 486. In the case of Gibbons vs. Savings 
Inst. (30 Ill. App., 263), it was decided that an ordinary fire in- 
surance policy does not cover a loss caused by escaping steam 
from a break in steam-heating apparatus. Gary, J., says, in 
his opinion, that in principle that case was the same as Austin 
vs. Drewe, where, by the omission to open a register, in an 
upper story of a seven or eight-story building, smoke and heat 
came into lower stories, and caused damage. He quotes the 
following language from Gibb, C. J., in that case: “There 
‘was no fire except in the stove and the flue, as there ought to 
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have been, and the loss was occasioned by the confinement of 
the heat. Had the fire been brought out of the flue, and any- 
thing had been burnt, the company would have been liable. 
But can this be said where the fire never was at all excessive, 
and was always confined within its proper limits? This is not 
a ‘ fire,’ within the meaning of the policy, nor a loss which the 
company undertakes to insure against. They may as well be 
sued for the damage done to the drawing-room furniture by a 
smoky chimney.” In the language of Gary, J., in his opinion: 
“ If the fire were a moral agent, no blame could be imputed to 
it. It was doing its duty, and no more. The damage was 
caused by another agent, who, undertaking to transmit the 
beneficial influence of the fire, broke down in the task.” See 
case of American Towing Co. vs. German Fire Ins. Co. (74 Md., 
25), and the able opinion of Alvey, C. J., on page 34 et seq., 74 
Md. Neither is the plaintiff entitled to recover any damages 
by the water used in cooling a portion of the ceiling heated by 
the pipe. In the proofs of loss it is not claimed that anything 
was actually ignited by this heat, and it does not appear that 
the use of the water was necessary to prevent the ignition. 

2. It is contended that the court erred in refusing to allow 
plaintiff’s counsel to show that, after making out their proofs 
of loss, they discovered that some of the laths and joists had 
actually become ignited, and were charred. Even if this were 
true, and damage were caused to the property of plaintiff by 
this ignition, it would not have been admissible in the trial of 
the present case, for the reason that no proof thereof had been 
made and presented to the company prior to the institution of 
this suit, and it does not appear from the record that this fact 
was not discovered by plaintiff before suit ‘was brought. 
Besides, there was nothing in the testimony offered which in 
the least tends to indicate that any injury or damage was done 
the goods of plaintiff by virtue of the igniting or charring of 
the laths or joists of the building. It is not pretended, even, 
that the smoke and soot which injured the property proceeded 
from that fire. Our conclusion, therefore, is that the court did 
not err in rejecting the testimony offered and in granting a 
nonsuit. Judgment affirmed. All the justices concurring. 





Supreme Court of Nebraska. 


SUPREME COURT OF NEBRASKA. 


LANCASHIRE INS. Co. 
v8. 


BUSH ET AL.* 


A judgment will not be reversed because of an error or defect in the proceed- 
ings which does not effect the substantial rights of the complaining party. 


Under the valued policy law (section 43, c. 43, Comp. St. 1899), the statute 
fixes the worth of the property insured conclusively at the valuation 
written in the contract of insurance, and in case of total loss that sum is the 
measure of recovery. 

Under such a policy, in case of partial loss the actual damage is the measure 
of recovery. 

If, under a valued policy, the property insured is totally destroyed as the re- 
sult of two or more fires, the measure of recovery for the final loss is the 
amount written in the contract, less the amounts paid in settlement of 
previous losses. 


After a partial loss under a fire policy, which renders the building untenant- 
able, the insured is not guilty of a breach of the vacancy clause of the 
contract, where he permits the property to remain unoccupied pending the 
period during which the insurer is authorized to exercise its option to re- 
pair the damaged building. 


There is nothing in the Constitution of the United States or of this State 
which forbids classification of subjects for the purpose of legislation. 
The power to classify is subject only to the limitation that the classifica- 
tion must not be arbitrary. 


The provision of section 3 of the valued policy law (section 45, c. 43, Comp. 
St. 1899), permitting the taxation as costs of a reasonable attorney’s fee 
upon rendering judgment against an insurance company on a contract 
insuring real estate, is grounded on considerations of public policy, and 
is constitutional. 


We.unetron H. Enctanp and Hatzteck F. Rosse, for Plaintiff in 
Error. 

Assort, Setteck & Lane, and Witarp E. Srewart, for Defendants 
in Error. 

SuLiivan, J. 

The Lancashire Insurance Company issued to Abbie Bush 
and Mabel B. Davis the contract of insurance upon which this 
action is grounded. The property insured was real estate, 
being a dwelling house in Crystal Springs addition to the city 
of Lincoln. The amount of insurance written in the policy 
was $1,800, and it was stipulated that the loss, if any, should 
be payable to William McWhinnie, mortgagee, as his inter- 
est might appear. On July 31, 1894, the insured building was 
partially destroyed by fire. Arbitrators chosen by the parties 





° Decision rendered, April 4, 1900, Syllabus by the Court. 
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to ascertain the actual amount of the injury determined that 
the property was damaged to the extent of $748.80. This sum 
was paid by the company, and accepted by the insured and the 
mortgagee as full compensation for the loss sustained. The 
building was not restored to its former condition, but re- 
mained vacant and untenantable until September 23, 1894, 
when a second fire completed the work of the first, by redu- 
cing the remnant to ashes. This action was then instituted 
to recover of the company the difference between the amount 
paid on account of the first loss and the amount for-which the 
property was insured. The jury, in obedience to a peremptory 
instruction from the court, returned a verdict in favor of Bush, 
Davis, and McWhinnie for the sum of $1,147.98, and judgment 
was rendered accordingly. The court also allowed the plain- 
tiffs $150 as an attorney fee, and taxed the same to the com- 
pany, as part of the costs. A reversal of the judgment is 
contended for upon four grounds. 

It is first insisted that the court erred in permitting Me- 
Whinnie to assert his claim both by petition and answer. It 
is not clear that the petition, in which he was named as a 
party plaintiff, was filed by his authority; but, if it was so 
filed, we cannot see that the judgment should for that reason 
be set aside. By section 145 of the Code of Civil Procedure it is 
made the duty of the court in every stage of an action to dis- 
regard any error or defect in the pleadings or proceedings 
which does not affect the substantial rights of the complain- 
ing party, and it is therein further declared that “ no judgment 
shall be reversed or affected by reason of such error or defect.” 
It does not appear that the company was, or that it could have 
been, prejudiced in the slightest degree by reason of the fail- 
ure of the court to strike McWhinnie’s name from the petition. 
There is, therefore, no merit in the first assignment of error 
discussed in the briefs. 

The next question for decision is whether the loss occa- 
sioned by the second fire was a total loss, within the meaning 
of the valued policy law, which took effect July 1, 1889. The 
first section of the act is as follows: ‘“ Whenever any policy 
of insurance shall be written to insure any real property in 
this State against loss by fire, tornado, or lightning, and the 
property insured shall be wholly destroyed, without criminal 
fault on the part of the insured or his assigns, the amount of 
the insurance written in such policy shall be taken conclu- 
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sively to be the true value of the property insured, and the 
true amount of loss and measure of damages:” Section 43, c. 
43, Comp. St., 1889. This statute is grounded on public policy. 
It is designed to prevent overinsurance, and to avoid the evils. 
resulting therefrom: Oshkosh Gaslight Co. vs. Germania Fire 
Ins. Co., 71 Wis., 454; Insurance Co. vs. Leslie, 47 Ohio St., 
409. To accomplish the end in view, the Legislature has pro- 
vided that, in case the insured property is entirely destroyed, 
the insurer shall abide by the valuation written in the policy. 
The statute, which is to be regarded as part of the contract, 
fixes conclusively the worth of the building which is the sub- 
ject of insurance. If the property is wholly destroyed, its 
actual value is not to be determined by evidence, agreement, 
or arbitration. The damages are liquidated, and the measure 
of recovery already ascertained. But, if a partial loss occur, 
the policyholder is entitled to actual damages only, because 
the law has not fixed the value of any part of the insured prop- 
erty. In this case the insurer paid the actual damages result- 
ing from the first fire. It does not claim to have paid any- 
thing more. When the second fire occurred, and the building 
was wholly destroyed, the owners were entitled to recover as 
damages its true value, less the amount previously paid. The 
true value of the entire structure being indisputably fixed at 
$1,800, and it being conceded that the actual loss caused by 
the first fire was $748.80, the conclusion is inevitable that the 
value of the remainder was $1,051.20. To receive evidence for 
the purpose of ascertaining the amount of the loss occasioned 
by the second fire would violate the policy of the law, which is 
to make the insurer pay the amount of the risk upon which it 
has taken premiums. We are not able to see any force in the 
argument that the statute does not apply because the prop- 
erty was destroyed by two fires instead of one. Neither are 
we able to see that the adjustment of the first loss relieves the 
company from the obligation imposed upon it by the law and 
its contract. It made no bargain with the insured of which it 
is deprived by the judgment of the District Court. Indeed, it 
is believed that it could have made no bargain by which, in the 
event of a total loss of the insured property, it could escape 
from its obligation to pay the full amount of the indemnity 
for which the policy was written. As before remarked, the 
statute rests on considerations of public policy, and it is prob- 
able that the insured could not, even by express contract, re- 





1900. ] Lancashire Ins. Co. vs. Bush et al. 1031 


linquish the benefit of its provisions: Reilly vs. Insurance 
Co., 43 Wis., 449; Emery vs. Insurance Co., 52 Me., 322. 

Another contention of the company is that the policy was 
not in force at the time of the second fire. This claim is based 
on the following provision of the contract :— 

“This entire policy, unless otherwise provided by agree- 
ment indorsed herein or added hereto, shall be void if the 

* * * pbuilding herein described, whether intended for 

occupancy by owner or tenant, be or become vacant or un- 

occupied, and so remain for ten days.” 

The policy also provided that the company might, at its 
option, repair the building and restore it to its former condi- 
tion. This option was not exercised until about the time of 
the second fire, and consequently the plaintiffs could not have 
made the buildings habitable without trenching on the in- 
surer’s rights. They were not responsible for the fact that the 
property was vacant. But, aside from this consideration, we 
think it very clear that there was no forfeiture under the 
clause above quoted. It could not have been contemplated 
by the parties that the building should be occupied when, as a 
result of its partial destruction by fire, it became unfit for 
occupancy. If the company was dissatisfied with the risk 
after July 31st, its remedy was by a cancellation of its con- 
tract. That it did attempt to put an end to its liability just 
prior to the second fire indicates that it considered the policy 
in force on the untenanted building, and evidences a construc- 
tion of the instrument which seems just and reasonable. 

The question remaining yet to be considered is the validity 
of the statute under which the court acted in taxing an attor- 
ney’s fee of $150 against the company as part of the costs. 
The third section of the valued policy law is as follows: “The 
court upon rendering judgment against an insurance company 
upon any such policy of insurance shall allow the plaintiff a 
reasonable sum as an attorney’s fee, to be taxed as part of the 
costs:” Section 45, c. 43, Comp. St. It is argued by counsel 
for the company that this provision of the act goes beyond 
the limits of valid legislation; that it is partial and oppres- 
sive, and denies to insurers of real property the equal protee- 
tion of the laws. In Insurance Co. vs. Bachler (44 Neb,. 549) 
the law was assailed as being unconstitutional; but the court 
held, in an opinion by Commissioner Ragan, that it was a war- 
rantable exercise of legislative power. In other cases judg- 
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ments of the District Court were affirmed on the assumption 
that the law authorizing the taxation of attorney’s fees 
against insurance companies was a constitutional and valid 
law: Insurance Co. vs. Eddy, 37 Neb., 461; Insurance Co. vs. 
Gustin, 40 Neb., 828; Insurance Co. vs. Skoumal, 51 Neb., 655; 
Insurance Co. vs. Corey, 53 Neb., 209; Insurance Co. vs. Weed, 
55 Neb., 146. These decisions are vigorously attacked, but we 
are convinced, as the result of further investigation of the sub- 
ject, that they are sound and should be adhered to.. There is 
nothing in the Constitution of the United States or of this 
State which forbids classification of subjects for the purpose 
of legislation: Barbier vs. Connolly, 113 U. 8., 27, 5 Sup. Ct., 
357; Railroad Co. vs. Matthews, 174 U. S., 96; State vs. 
Farmers’ & Merchants’ Irr. Co., 59 Neb., . The power of 
the Legislature to classify is subject only to the limitation 
that the classification must not be arbitrary. There must be 
some just reason for the creation of the class to be exclusively 
affected by legislative action. In State vs. Farmers’ & Mer- 
chants’ Irr. Co., supra, it was said: ‘“ The rule established by 
the authorities is that, while it is competent for the Legisla- 
ture to classify, the classification, to be valid, must rest on 
some reason of public policy,—some substantial difference of 
situation or circumstances that would naturally suggest the 
justice or expediency of diverse legislation with respect to the 
objects classified.” ‘“ The differences which will support class 
legislation,” says Mr. Justice Brewer in Railroad Co. vs. Ellis 
(165 U.S., 150), “must be such as in the nature of things furnish 
a reasonable basis for separate laws and regulations.” What 
reason existed at the time of the adoption of the valued policy 
law to induce the Legislature to segregate insurers of real 
estate from other litigants, and to subject them to burdens 
from which other unsuccessful suitors are exempt? The rea- 
son is not far to see. It is a matter of common knowledge 
that corporations engaged in the business of insuring real 
estate have been long accustomed to vexatiously and oppres- 
sively resist payment of claims arising under their policies. 
The Reports of this court bear abundant evidence to the fact 
that no other class of litigants has so persistently endeavored 
to escape liability from their contract obligations by interpos- 
ing technical and unconscionable defenses to actions insti- 
tuted against them. The Legislature was, we think, within 
its constitutional power in selecting this class of insurance 
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companies from all other litigants, and subjecting them, if un- 
successful, to the payment of attorney’s fees, because experi- 
ence and observation had shown that the defenses upon which 
they generally rely are without merit, and constructed out of 
some of the forfeiture clauses with which their policies are 
thronged. The law in question was designed to repress an 
evil practice, and to advance public interests and promote jus- 
tice. It was an exercise of legislative power justified by con- 
siderations of public policy. Similar statutes have been held 
valid in other jurisdictions: Railroad Co. vs. Mower, 16 Kan., 
573; Railroad Co. vs. Matthews, 58 Kan., 447; Railroad Co. 
vs. Duggan, 109 Ill., 537; Perins vs. Railway Co., 103 Mo., 52; 
Railway Co. vs. Dey, 82 Iowa, 312; Wortman vs. Klein- 
schmidt, 12 Mont., 316; Cameron vs. Railway Co., 63 Minn., 
384; Vogel vs. Pekoc, 157 IIl., 339. 
The judgment of the District Court is affirmed. 


COURT OF APPEALS OF KENTUCKY. 


NEW YORK LIFE INS. CO. ) 
v8. 


MILLER. 


SUTTON eT AL. 
vs. 
NEW YORK LIFE INS. CO.* 


Under a policy issued on the 15-year tontine investment plan, providing 
‘that no dividend shall be allowed or paid on this policy, unless the per- 
son whose life is hereby insured shall survive until the completion of its 
tontine dividend period, and unless this policy shall then be in force,” the 
beneficiary is not entitled to dividends where the insured died a short time 
before the expiration of the tontine period, though after the last premium 
was paid, and after the actuary of the company had submitted to insured 
a statement showing what would be the value of the policy at the expira- 
tion of the tontine period if it should then be in force, and that state- 
ment included accumulated dividends. 

Under Ky. St. § 2127, providing that no part of a married woman’s estate shall 
be subjected to the payment of any liability, upon a contract made after 
marriage, to answer for the debt of another, including her husband, ‘ un- 
less such estate shall have been set apart for that purpose by deed of 
mortgage or other conveyance,” the wife’s written assignment of a policy 
of insurance to secure a loan made to the husband or to indemnify his 
surety is valid. 


* Decision rendered, May 22,1900. From Southwestern Reporter. 
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Hompurey & Davis, Ep. C. O’Rear, and R. H. Wrsn, for Appellant 
New York Life Ins. Co. 

Tyter & Apperson, for Appellants Sutton & Smith. 

R. A. Cuts, for Appellee Ida B. Miller. 


Wuire, J. 

On November 7, 1883, the New York Life Insurance Com- 
pany issued its policy of insurance on the life of John O. Mil- 
ler, payable in case of death to his wife, Ida B. Miller. The 
plan of insurance under which the policy was issued was the 
15-year tontine investment plan. This plan of policy pro- 
vided, if Miller should survive the 15-year period, the proceeds 
or value should nevertheless be paid, the provision of the 
policy being :— 

“This policy is issued on the tontine investment policy 
plan, the particulars of which are as follows: That the ton- 
tine period of this policy shall be completed on the 7th day 
of November, 1899; that no dividend shall be allowed or 
paid on this policy, unless the person whose life is hereby 
insured shall survive until the completion of its tontine divi- 
dend period, and unless this policy shall then be in force; 
that surplus or profits derived from such policies on the ton- 
tine investment policy plan as shall not be in force at the 
date of the completion of their respective tontine dividend 
periods shall be apportioned equitably among such policies 
of the same class as shall complete their tontine dividend 
periods.” 

The premiums on this policy were paid semiannually in ad- 
vance, and the last payment due was paid in May, 1898. In 
June, 1898, the actuary of the company submitted a state- 
ment in writing showing what would be the value of the policy 
at the end of the period in November. This statement showed 
that its value in cash on the date, November 7, 1898, would be 
#1,000, the face value, and the additional sum of $300.95 of 
accumulated dividends under the tontine plan. There were 
several other values placed as of that date, based upon annui- 
ties, etc., unnecessary to be considered here. In August, 1898, 
being after the payment of the last semiannual premium, yet 
before the time fixed as the expiration of the tontine period, 
Miller died. This action is to collect of the insurance com- 
pany the amount of the policy. The company acknowledged 
its liability, and tendered the sum of $1,000, the fixed value of 
the policy, in full satisfaction of the policy; but this was re- 
fused, the beneficiaries claiming the additional dividend of 
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$300.95, as shown by the statement of the actuary. On the 
hearing of this branch of the case, the Circuit Court adjudged 
that the beneficiary was entitled under the policy to the sum 
of $1,300.95. From that judgment the insurance company 
appeals. 

The other branch of the case arises out of the controversy 
between Ida B. Miller, wife of John O. Miller, and the bene- 
ficiary named in the policy, and appellants Sutton & Smith, 
who claim the policy or an interest therein by reason of an 
assignment of same for value, as collateral security to secure 
the payment of certain debts due them by John O. Miller. 
The facts as to the assignment appear to be that on December 
6, 1894, John O. and Blanche, otherwise Ida B., Miller, as- 
signed this policy absolutely to one George W. Baird. On 
December 21, 1894, Baird assigned the policy absolutely to 
Sutton & Smith. On this same day, December 21, 1894, Miller 
‘and wife entered into a written agreement with Sutton & 
Smith, which recites that on that day Sutton & Smith had 
loaned to John O. Miller the sum of $336, on the following 
conditions :— 

“Said Miller owes Sutton & Smith a debt in the Traders’ 
Deposit Bank of about $500, said debt being J. O. Miller’s 
note, with Sutton & Smith as security, for the payment of 
which he has given them a deposit in the New Farmers’ 
Bank of about $500; and now it is agreed and understood 
that the said Miller transfers to said Sutton & Smith the 
above-named policy in full satisfaction of the debt above 
mentioned, with the understanding that he is to pay 8 per 
cent interest per annum for the money this day borrowed, 
and has the privilege of redeeming said policy any time 
within (12) twelve months from date hereon, by repaying to 
Sutton & Smith the sum this day borrowed from them, to- 
gether with 8 per cent interest; and, if within the period of 
twelve months from this date said Miller should die, then 
Sutton & Smith are to deduct from said policy this loan and 
their debt, and are to pay the balance, if any, to said Miller’s 
wife, if living, and, if dead, to his children; but, if within 
one year said Miller shall fail to redeem the said policy, 
then it becomes forfeited unto the said Sutton & Smith for 
their debt and this loan, and shall be in full satisfaction of 
same.” 

This writing is dated and signed by both J. O. Miller and 
wife and Sutton & Smith. After the execution of these two 
papers, Baird made a more fornral assignment to Sutton & 
Smith of all his right under the policy. After these two as- 
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signments, Sutton & Smith paid the semiannual premiums 
due on the policy, and the proof shows that, counting the bank 
debt, the loan, and the payments of premium, with their in- 
terest, Sutton & Smith paid, as of December, 1898, $1,152 for 
these policies, after deducting the dividends on the deposit in 
the New Farmers’ Bank. The court, on hearing in ‘this 
branch of the case, adjudged that appellants Sutton & Smith 
were only entitled to the payments of premium, with interest 
and costs of proof of death, amounting as of December 28, 
1898, to the sum of $383.90, but no more, and adjudged to Ida 
B. Miller, wife of John O. Miller, the balance due on the policy. 
To this judgment Sutton & Smith excepted, and appeal. 

We are of opinion that under the plain and express provi- 
sion of the policy; viz., “ that no dividend shall be allowed or 
paid on this policy unless the person whose life is hereby in- 
sured shall survive until the completion of its tontine divi- 
dend period, and unless this policy shall then be in force,” the 
life insured must survive November 7, 1898, to be entitled to 
any dividends. As J. O. Miller did not live until that date, 
there were no dividends due on the policy. There was due on 
the policy only the sum of $1,000, and for this sum only should 
judgment have been rendered against it. The communication 
from the actuary of the company does not in any way indicate 
that the insurance company construed this provision other- 
wise; for it is therein expressly said that the settlements 
therein shown will be given “if it [the policy] is in force at 
the end of the period.” If appellee’s contention as to the 
meaning of the policy be correct, the policy must be in force at 
the end of the period; for, at the date of this letter, the last 
installment of premium had been paid, and the insured was 
not required to do anything further. The judgment as to the 
appellant insurance company is erroneous. 

We are also of opinion that the court erred in the amount 
adjudged to appellants Sutton& Smith. The amount that was 
adjudged to Sutton & Smith included only the payments of 
premium and expenses of proof of death. There is no ques- 
tion as to these sums, but appellants, Sutton & Smith, insist 
they were entitled to the whole of the proceeds of the policy, 
or up to the amount of $1,152.00. Appellee, Ida B. Miller, in 
her answer admits that she signed and executed the assign- 
ment dated December 21st to appellants Sutton& Smith. She 
also admits that on that day there was loaned to her husband 
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the sum of $336 as therein recited, but it is insisted that she is 
not bound by the assignment, because she thereby undertook 
to answer for the debt or default of her husband, and this she 
cannot do, at least, without a mortgage of her property. In 
so far as the loan made to John O. Miller is concerned, this is 
not an open question in this State. In the case of Wirgman 
vs. Miller (98 Ky., 620, 33 S. W., 937), the court, at page 626, 98 
Ky., and page 938, 33 S. W., said: “ We are of opinion that 
the contract of pledge embodied in the note which the wife 
signed, accompanied by the actual delivery and pledge of the 
policy, was a setting apart of the policy or its proceeds for 
the satisfaction of the liability created by the note.” That 
case was an assignment of a policy of insurance as security 
for the debt of a husband, and is decisive of this case on that 
question. There is no difference between the pledge of the 
policy to secure the loan and that to secure appellants Sutton 
& Smith in the debt due the bank for which they were surety. 
A married woman is not prohibited from becoming surety of 
another. The provision is that the suretyship shall only bind 
her when she has set apart by mortgage or other conveyance 
her property for such purpose: Section 2127, Ky. St. In the 
case at bar there is no personal suretyship, but the wife sets 
apart by a writing her property as surety for the debt of her 
husband. This she may do in all cases where any other per- 
son may become surety. There can be no question, if Miller 
had undertaken to execute an obligation with surety to indem- 
nify appellants against loss by reason of their suretyship to 
the bank, that the suretyship on such obligation would be 
bound. It therefore follows that the court erred in its judg- 
ment in only adjudging to Sutton & Smith the sum of $383.90. 
The judgment should have been for the proceeds of the policy, 
as the claim of Sutton & Smith exceeds the amount due 
thereon. For the reasons indicated, the judgment is reversed 
on both the appeal of the insurance company and of Sutton & 
Smith, and the cause is remanded for proceedings consistent 
herewith. 





Court of Appeals of New York. 


COURT OF APPEALS OF NEW YORK. 


NEWTOWN CREEK TOWING CO. 
v8. 


ZETNA INS. CO.* 


Injury to a vessel resulting from intentionally forcing it through a field of ice 
which proves to be heavier than was supposed, is not a damage from col- 
lision within the meaning of a marine policy. ' 


J. E. Carpenter, for Appellant. 
Mark Asu, for Respondent. 


Parker, C. J. 

Counsel have accumulated between them, apparently, not 
only all the decisions, but all the text-book learning as well, in 
this country and England on the subject of collision as under- 
stood in marine parlance, without discovering that such a 
case as this has ever been brought to the attention of a court. 
Obviously, the reason is either that no other vessel was ever 
injured under similar circumstances, or it has not been sup- 
posed hitherto that the insurance of vessels against “any 
accident caused by collision” included injuries sustained by 
a vessel as the outcome of its crashing into another object by 
the design of the master. Unquestionably, the injured may 
recover where the collision is due to the design of the master 
of another vessel or floating object; but when the master of 
the vessel insured designedly takes the chance of running into 
a perfectly apparent obstruction, although with the hope and 
expectation that the vessel will successfully meet the en- 
counter. the contact is not a collision within the meaning of 
the term as employed in this contract. Collision, in its strict 
nautical and legal acceptation, originally meant the impin- 
ging upon one another of vessels while being navigated, but in 
course of time and by common usage the application of the 
term has been so far extended, in this country at least, as to 
include the impact of a vessel with other floating objects. 
Lord Coleridge held in Richardson vs. Burrows (Q. B., 16th 
Dec., 1880, not reported, but referred to and quoted in 
Lowndes on Marine Insurance, 2d Ed., p. 198, note s), that the 

* Decision rendered, May 15, 1900. 
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striking of a ship on a field of ice was not a collision within the 
meaning of the term in a policy of insurance; but it may well 
be that his definition of the word was too narrow, measured by 
the tendency of our courts to broaden its application. How- 
ever, whether the term be treated by the courts as so fixed in 
character as to be restricted in its meaning to the coming to- 
gether of two vessels, as is the rule in France, or so flexible as 
to include a variety of floating objects other than vessels, the 
idea of accident, so far as the insured is concerned, underlies 
it. To illustrate: If a ferryboat crossing the Hudson River 
in the nighttime should unexpectedly strike a large floating 
cake of ice, it may well be that the state of the law in this 
country would justify the holding that the striking consti- 
tuted a collision within the meaning of the term as used in 
this policy. But it would be otherwise if, after the river had 
been closed for months by ice, the owner of the boat should 
conclude that the ice had been so far weakened by the rays of 
the sun that the boat could break its way through, and the 
result of the attempt should be an injury to the boat. No ad- 
judication can be found holding that contact between the ice 
and boat under such circumstances would constitute a colli- 
sion within the meaning of the term as it is employed in this 
contract. The injury in such case would be due not to an un- 
intended contact with a floating, foreign substance, but to a 
deliberate attempt to break through a known barrier, the re- 
sisting power of which had been miscalculated. Emerigon, in 
his work on Insurance (Meredith), states the rule as follows: 
“(1) When a vessel on which I have effected insurance has 
been damaged by collision with another vessel, or by an 
anchor, or by a stake, or net, or such like, the insurers are 
bound to indemnify me for the damage suffered if the action 
has happened through mere chance (cas fortuit). (2) So, if 
the accident has happened through the fault of the master of 
another vessel; in which case I must assign to the insurers 
my right of action against the author of the damage.”—Page 
336, ec. 12, § 14. This rule we conceive to be correct, and, ap- 
plying it to the facts of this case, we find that the accident did 
not happen by mere chance, such as would have been the case 
had the vessel come in contact unexpectedly with a floating 
cake of ice, but was the outcome of an attempt to force the 
boat through an ice field under such circumstances as led the 
Federal court to hold that the owner of the tug having this 
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boat in charge was liable for the damages sustained by the 
owner of the boat sunk: The Rambler Co. (D. C.). 

This record discloses that but one witness testified to the 
circumstances attending the injury and sinking of the boat. 
In describing the ice floe through which the boat was shoved 
by the tug, he said: “The river was covered. I cannot say 
how big a floe, but the ice was scattered all over the river. 
The cakes varied in size. I don’t know exactly the size of the 
cake that struck the McMahon. I came down through them. 
My tug went through them. The tug was in motion at that 
time. * * * The ice was all around me—all sides of me, 
ahead of me and behind me—when this one hurt her.” It 
seems he did not use the tugboat to break through the ice 
towing the McMahon behind, but, instead, lashed the Mc- 
Mahon on the starboard side of the tugboat so that she pro- 
jected some 45 or 50 feet in front of the tug, and with the boat 
in this position the effort was made to force it through the 
field of ice cakes. The learned trial judge asked the witness: 
“Q. Do you ever stop for ice in the harbor? A. Yes, sir. Q. 
Then you do not always tow when there is ice. Sometimes 
you stop? A. Yes, sir. ©. Why do you stop? A. If we find 
the ice too heavy or dangerous, then we stop. Q. Was the ice 
so dangerous on this occasion that you should stop? A. 
Well, I couldn’t see.” This was the last bit of testimony 
given, and the trial court promptly, and properly, as we think, 
dismissed the complaint; properly, because the testimony 
showed that the master of the tugboat, heedless of the risk in- 
cident to an attempt to take a tow through the ice when it 
was “too heavy or dangerous,” took the chances of forcing 
the McMahon through in the nighttime, when he could not see, 
with full knowledge that the ice was all around the boat, 
ahead of it and behind it, and as the injury came while the 
boat was being thus rammed through the ice, it was not 
caused by a collision within the meaning of the contract in 
suit. The order of the Appellate Division should be reversed, 
and the judgment of the trial term affirmed, with costs. 

Gray, O’Brien, Haight, Landon, and Werner, JJ., concur. 
Cullen, J., not sitting. Order reversed, etc. 
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SUPREME COURT OF NEBRASKA. 


COOK 
v8. 


WESTCHESTER FIRE INS. CO. ET at.* 


A contract of insurance which does not express the real intention of the par- 
ties thereto, may be re-formed 


Evidence examined, and found to sustain a finding that the insurer intended 
to deliver an effective contract insuring the owner of the building de- 
scribed in the policy. 


W. W. Morsmay, for Appellants. 
Watton & Mummert, for Appellee. 
Sutivan, J. 

This is an appeal from a judgment of the District Court of 
Washington County re-forming and enforcing a contract of in- 
surance. The property covered by the policy in suit consisted 
of a stock of merchandise and a two-story, frame store build- 
ing. The personal property belonged to Charles Cook, and 
the realty to his mother, Julia F. Cook. Charles, who was 
doing business under the trade name of O. V. Palmer & Co., 
occupied his mother’s store, and was her agent for the purpose 
of keeping it insured. E. B. Carrigan, a local agent for the 
Westchester Fire Insurance Company, called on Mr. Cook, and 
solicited his business. Cook told him to write $5,000 on the 
goods and $1,000 on the building. A few days later, four poli- 
cies, inclosed in an envelope, were handed to Cook, who, with- 
out reading or examining them, put them in his safe, and did 
not again see them until after the loss of the insured prop- 
erty. The cost of insuring the store building was charged to 
Mrs. Cook’s account by her son at the time the policy was 
issued. The premium is still retained by the company, and 
there has been, so far as the record shows, no offer to pay it 
back. All the policies were written in favor of O. V. Palmer 
& Co. Payment of the one covering the store building was re- 
fused on the ground that the owner of the property had not 
been insured. This action to re-form the policy was instituted 
by Mrs. Cook against the company, and resulted in a finding 
that the contract did not express the rea! intention of the 


* Decision rendered, April 4, 1900. Syllabus by the Court. 
VOL. XXIX.—66. 
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parties, and in a decree rectifying and enforcing it. Counsel 
for the appellants insists that the judgment should be re- 
versed, because there is no clear proof that the policy was 
issued to O. V. Palmer & Co. in consequence of a mutual mis- 
take. The authority of the court to grant the relief prayed 
for, if the evidence is sufficient, is conceded. The rule govern- 
ing this class of actions is well settled. It is established in 
this State by repeated adjudications. In Slobodisky vs. In- 
surance Co. (52 Neb., 395, 72 N. W., 483) it is tersely and accu- 
rately stated as: “In order to authorize the re-formation of 
a written contract, it must be made to appear what the actual 
contract between the parties was; that the written contract 
exhibited does not express the contract made; and these facts 
must be established by clear, convincing, and satisfactory evi- 
dence.” Having unreservedly accepted appellants’ view of 
the law, let us now apply it to the facts, and see whether the 
trial court gave effect to the intention of Carrigan and Cook. 
The intention of the agents was, of course, the intention of 
their principals. If the minds of the agents came together 
upon the same proposition, then there was a valid and en- 
forceable contract between the plaintiff and defendant; and, 
if such contract is not properly evidenced by the policy, that 
instrument should be re-formed, and made to speak the truth. 

In addition to the facts already stated, it appears that Mrs. 
Cook was the fee owner of the real estate insured; that her 
title was of record; that Charles intended to insure it for his 
mother’s benefit, and supposed, until after the fire, that the 
policy was issued to her, and in her name. It further appears 
that there was no written application to the company, and no 
representations, written or oral, on the subject of ownership. 
Mr. Carrigan was called as a witness, and testified: “Q. How 
came you to write this policy in the name of O. V. Palmer & 
Co.? A. I didn’t know just who the real owner of the property 
was, and wrote it up in a hurry, and just wrote it all together. 
Q. You thought that Charles Cook or O. V. Palmer & Co. 
owned the property when you wrote the policy? A. Why, I 
didn’t take any particular thought on the subject. Q. Well, 
did you think that or not? If you did not, say so. A. Why, 
yes; that is the impression I had.” This testimony of the 
company’s agent, it seems to us, shows very clearly that it 
was his intention to insure the owner of the property. He did 
not know who the owner was, and did not have any belief or 
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conviction in regard to the matter. He had an impression— 
an idea without any adequate basis—that the building was 
owned by O. V. Palmer & Co., and, being in a hurry, made out 
the policy in that name, without investigation or inquiry. The 
first answer above quoted leaves no room to doubt that Carri- 
gan’s purpose was to insure the real owner, and that the 
policy would have been issued to the plaintiff if her ownership 
had been known. Our faith in the business morality of under- 
writers will not permit us to believe, on the evidence in this 
record, that the defendant issued the policy in suit, intending 
that its validity should depend upon the correctness of a mere 
conjecture. A more reasonable deduction, and one more 
creditable to the company, is that it was acting in good faith; 
that it intended to give a consideration for the premium re- 
ceived; and that its primary purpose was not to insure O. V. 
Palmer & Co., but rather to indemnify the holder of the title, 
the person having an insurable interest in the property. We 
think the trial court was entirely justified in finding that the 
insurer intended to deliver a binding and effective contract by 
insuring the owner of the building. The case is quite like In- 
surance Co. vs. Gueck (130 IIl., 345), in which a decree re-form- 
ing a fire policy was sustained. The judgment appealed from 
is affirmed. Affirmed. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insurance 
proper; as, jurisdiction, receiver, injunction, pleading, practice, mandamus, 
wills, usury, lodges, the relations of statute laws to corporations, laws of 
sister States, etc., where the principles and practice of insurance, as such, 
are not specifically involved; and other cases of incidental interest to under- 
writers, or where for special reasons a full report has been deemed unnecessary. 
These sketches are given merely as chapters of current information, and are 
not intended as digests, nor for citation. 


Proors oF Loss Firtep sy AGENT.— WITNESSES AS TO VALUATIONS.— 
PreMatuRE ACTION. 


An action is not prematurely brought where the adjuster 
notified the insured that the loss would not be paid, though 
within the time fixed by the policy. An allegation of misrep- 
resentation in the application is properly answered by the 
statement that the insured who was ignorant, and could not 
write, was not familiar with the property, and the application 
was filled out by the agent who had insured it before, and was 
familiar with it. Farmers who have built barns, and knew 
their value, and were familiar with the one in question, were 
qualified to testify as to its value. Such were the rulings of 
the Appellate Court of Indiana, in the case of House Ins. Co. 
vs. Sylvester, decided June 26, 1900. 


Proors or Loss.—INvENTORY.—SEPARABLE CONTRACT. 
In the case of Southern Fire Ins. Co. vs. Knight, decided by 
the Supreme Court of Georgia, July 10, 1900, the following 
syllabus was furnished by the court :— 


Where a policy of fire insurance set forth various require- 
ments and conditions, a violation of which by the insured 
would operate as a forfeiture of the policy, and the same 
also contained a stipulation requiring the insured to furnish 
proofs of loss within 60 days after the fire, but did not make 
failure to do so a ground of forfeiture, and where, under the 
terms of the policy, the insurer was not liable to make pay- 
ment until after 60 days from the receipt of such proofs of 
loss, the policy further providing that no suit thereon should 
be brought, unless commenced within 12 months after the 
fire, held, that, if the insured furnished the required proofs 
of loss in time for at least 60 days to elapse between the 
date upon which they were furnished and the expiration of 
the 12-months’ limitation, the policy was not forfeited by a 
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failure to furnish such proofs within 60 days after the fire 
occurred. 

“An invoice of goods purchased is not an inventory of 
stock, to be produced under the iron-safe clause of a fire 
policy.” 

A policy of fire insurance, the consideration for which is a 
premium, payable in a gross sum, is entire and indivisible, 
though the contract insures different classes of property in 
separate amounts. It follows from this that where such a 
policy insured both a building and a stock of merchandise 
therein contained, and provided that, in the event the in- 
sured failed to take an inventory of the goods at a time 
specified, “this policy shall be null and void from such 
date,” a breach of this stipulation avoided the insurance on 
the building as well as on the stock of goods. 

The plaintiffs’ testimony showing affirmatively that they 
had failed to comply with the stipulation mentoned in the 
foregoing note, a motion to nonsuit should have been sus- 
tained. 


Lex Loct. 


In the case of Fidelity Mutual Life Association vs. McDaniel, 
decided by the Appellate Court of Indiana, May 29, 1900, it 
was held, that a policy issued by a company organized under 
the laws of Pennsylvania, reciting that the company, through 
its officers, has signed the contract at its office in that State, 
where payment was to be made after the receipt of proofs of 
death, is a Pennsylvania contract, to be governed by the laws 
of that State. 


Avutuority or Acent.—OrTHER InsuURANCE. 


In the case of Pheenix Ins. Co. of Hartford vs. Gray, decided 
by the Supreme Court of Georgia, March 18, 1899, the follow- 
ing syllabus of the insurance points involved was furnished by 
the court :— 

A principal is not bound or affected by the unauthorized 
acts of a special agent with limited powers, unless he rati- 
fies the same. 

An instruction which puts upon a party the burden of 
establishing an admitted fact is calculated to mislead a 
jury, and should not be given. 

A policy of fire insurance, covering a house and furniture, 
and containing a stipulation rendering it void if the insured 
shall, without the consent of the company, procure addi- 
tional insurance on the property covered, in whole or in 
part, by such policy, becomes void if the insured, without 
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such consent, obtains from another company a policy insur- 
ing the furniture only. 


Keeping oF Dynamite. 

In the case of Phenix Ins. Co. of Brooklyn vs. Walters, de- 
cided by the Appellate Court of Indiana, Feb. 13, 1900, it was 
held that where the policy forbade the keeping of dynamite, 
notwithstanding any usage or custom to the contrary, unless 
otherwise provided by agreement indorsed, and a slip attached 
provided that the policy should cover merchandise usually 
kept in a country store, the keeping of dynamite, if usual in 
such stores, did not avoid the policy. 


MISREPRESENTATION BY AGENT. 

In the case of Dryer vs. Security Fire Ins. Co., decided by 
the Supreme Court of Iowa, April 14, 1900, the agent repre- 
sented to insured that the application written by him per- 
mitted the removal of the property, and the policy would so 
provide. It was held, that the application became a part of 
the contract, and the company was charged with notice of its 
provisions. The insured was not bound to take his policy to 
some party who could read it for him. 


AssEssMENTS IN Case oF Mutua Company. 

In the case of Peake vs. Yule, decided by the Supreme Court 
of Michigan, April 24, 1900, it was held that the payment of 
assessments for losses incurred during his membership, by a 
former member of a mutual company, after he has canceled 
his policy, does not relieve him from other assessments by the 
receiver, and that an officer of the company cannot relieve 
from such assessments by giving a receipt in full. 


Usage as TO ASSESSMENT AND REINSTATEMENT IN BENEVOLENT ORDER. 
In the case of Elder vs. Grand Lodge A. O. U. W., of Minne- 

sota, decided by the Supreme Court of Minnesota, May 22, 

1900, the following syllabus was furnished by the court :— 


J. R. E. held a certificate of insurance in defendant asso- 
ciation, and was a member of one of its subordinate lodges. 
The by-laws of the order, which are a part of the contract of 
insurance, require assessments against members to be paid 
on or before the 28th day of the month in which made, in de 
fault of which the member becomes suspended without 
action on the part of the lodge. Held, That the custom or 
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habit of the collecting or receiving officer of such subordi- 
nate lodge in permitting the insured to pay assessments 
after default, between said 28th of the month and the lodge 
meeting next following is not binding on defendant, it not 
appearing that the subordinate lodge had any notice or 
knowledge of such custom or habit, and it not appearing 
that such collecting officer had any authority to waive a 
strict compliance with the by-laws in that respect. 

During the time of his membership in said association— 
four years—a large number of other members of the sub- 
ordinate lodge of which he was so a member were sus- 
pended, in accordance with the by-laws, for nonpayment of 
assessments made against them. Held, That the custom 
and habit of such subordinate lodge in restoring and rein- 
stating such suspended members,.the reinstatements being 
made under and pursuant to its by-laws, did not constitute 
a waiver of the prompt payment of future assessments, nor 
establish a right of restoration to membership. 


A compliance with the terms and conditions of a contract 
of insurance on the part of the insurer cannot be construed 
as a waiver of the terms of the contract thus complied with. 


RemovaL.—WaIver By AGENT. 

Mere belief that proper papers for a removal had been filed 
is not sufficient, to support a motion for removal. It is for a 
jury.to say whether certain voluntary indulgences allowed by 
a benevolent society to the insured is a waiver. ‘An instruc- 
tion that if a subordinate lodge or its officers were acting as 
agents of the supreme lodge and their conduct acted as a 
waiver, it would bind the supreme lodge, is not error. A re- 
fusal to instruct that an agent with restricted powers cannot 
bind the company by a waiver unless shown to be authorized 
in the particular instance, was not error. It is proper to in- 
struct that ratification of an agent’s acts is needed only when 
beyond the scope of his authority. Such were the rulings in 
the case of Sparkman vs. Supreme Council American Legion 
of Honor, decided by the Supreme Court of South Carolina, in 
a decision rendered March 21, 1900. 


Benevotent Socrety.—FRravp. 

In the case of O’Connell vs. Supreme Conclave Knights of 
Damon, decided by the Supreme Court of Georgia, March 18, 
1899, the following syllabus was furnished by the court :— 

Where the main issue in the trial of an action upon a 
benefit certificate of life insurance was whether or not the 
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deceased had, for the purpose of procuring the certificate, 
practiced upon the association issuing it such a fraud as 
would render the same void, and there was evidence war- 
ranting a finding in the defendant’s favor upon this issue, it 
was erroneous to direct a verdict for the plaintiff. 

An entry upon the minutes of another association, to 
which the deceased had applied for a benefit certificate, was 
not, in such a trial, admissible against the plaintiff, it not 
being shown that the deceased had anything to do with the 
making of this entry. 

Admissions or declarations by the holder of a benefit life 
insurance certificate, made before it was issued, and affect- 
ing its validity, are admissible against the person therein 
named as beneficiary, when the latter has no vested interest 
in the contract evidenced by such certificate, and it is, under 
the terms thereof, within the power of the holder, at any 
time before his death, to designate another person as the 
beneficiary. 


AssESSMENT IN Case oF Insotvent Murvat ‘Company. 
In the case of Swing vs. Wurst, decided by the Supreme 
Court of Minnesota, May 9, 1900, the following syllabus was 


furnished by the court:— 


When the receiver appointed by the court exercises the 
powers of the board of directors in assessing the members 
of a mutual insurance company under the order of the court, 
he must comply with the conditions precedent prescribed by 
the statute, before the members can be held liable to pay the 
assessment. 

The statute of Ohio (Rey. St., § 3650) provides that in 
making the assessment the board of directors shall “ deter- 
mine the sum to be paid by the several members and pub- 
lish the same in such manner as they choose or as the by- 
laws prescribe,” and that the amounts so assessed shall be 
paid “ within 380 days next after the publication of such 
notice.” Held, This contemplates a publication of the 
whole assessment list, and does not authorize the company 
to provide by its by-law that publication may be made by 
notifying a member by mail of the amounts of his own 
assessment. 


Liasitity ror AssEssMENT IN Case oF INSOLVENCY. 

In,the case of Calkins vs. Angell, decided by the Supreme 
Court of Michigan, Feb. 20, 1900, it was held that the statute 
of that State, providing that a receiver might be appointed on 
winding up the affairs of mutual benefit associations, to con- 
tinue the business for the purpose of paying ciaims that have 
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accrued at the time of his appointment, and that he may as- 
sume all members liable, makes policyholders at the time of 
petition for dissolution liable for assessments by him for 
claims then accrued. An agreement in the application to pay 
assessments for which the policyholder may be liable renders 
him legally liable to pay assessments for claims accruing 
while he was a member. 


ComPROMISE. 


In the case of Sears vs. Grand Lodge of Ancient Order of 
United Workmen, decided by the Court of Appeals of New 
York, June 12, 1900, it was held, that where the death of the 
insured was disputed, and in order to settle a suit brought for 
recovery, the society agreed to pay a certain part, in no event 
to be returned, and the balance if insured was not found alive 
within 10 months, it was liable to pay the first part, even 
though insured was found alive before payment was made. 


AccipENT.—BurRDEN OF PRroor. 

A charge, in case of alleged accidental injury, that the bur- 
den of proof is on the company to show that it was not acci- 
dental is error, according to the decision of the Supreme Court 
of Iowa, in the case of Taylor vs. Pacific Mutual Life Ins. Co., 
decided April 10, 1900. 


Girt oF Lire Po.icy.—Insvurasie INTEREST. 


In the case of Allen vs. Hartford Life Ins. Co. et al., de- 
cided by the Supreme Court of Connecticut, April 4, 1900, and 
published in the 45 Atlantic Reporter, the following syllabus 
of the case is given :— 


Where an insurance policy contracting for the payment of 
money to the beneficiary, if living, on death of the insured, 
was delivered as a gift by the insured to the beneficiary, the 
facts that such policy was deposited in the partnership safe 
of the insured and: beneficiary, that some of the premiums 
were paid by the partnership, that it was left in the safe of 
the insured after dissolution of the partnership, and that 
the insured declared his intention of procuring a transfer 
thereof to his wife and child, cannot vary such contract, 
since such facts do not constitute a surrender or relinquish- 
ment of the beneficial interest. 

Delivery of an insurance policy to the beneficiary is prima 
facie evidence of intent to invest him with the beneficial 
right of action thereon, and a finding that the policy was de- 
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livered as a gift will not be disturbed in absence of anything 
inconsistent therewith in the facts set out. 

In the absence of bad faith, an insurable interest in the 
life of the insured was not necessary on the part of the 
beneficiary in a policy delivered as a gift by the insured to 
the beneficiary, since the insured had such insurable inter- 
est, and could make the policy payable to whom he wished. 

Where the complaint and defendant’s answer admitted 
possession of a document on the terms of which the rights 
of both parties depended, which was afterwards delivered 
by defendant to her attorney, there was no error in com- 
pelling such attorney to testify that such document was in 
his hands, and to produce the same in evidence. 

Testimony of the beneficiary in a life insurance policy on 
the life of his partner as to the circumstances under which 
he left such policy in the partnership safe after dissolution 
of the firm was relevant to anticipate any claim of intention 
to surrender his interest. 

Where there was evidence to prove an oral agreement 
between the insured and beneficiary that the insurance 
policy should be security for a debt which was once due 
from the insured to the beneficiary, but had been discharged, 
testimony of the beneficiary, on rebuttal, that the policy 
was never held with reference to such a debt, was not a con- 
struction by such witness of an agreement, and was prop- 
erly admitted as a denial that there was such agreement. 

Where a leading question was put to plaintiff, and, upon 
objection, withdrawn, and a question in proper form sub- 
stituted, there was no error, though the witness’ attention 
was thereby directed to what was wanted from him. 

Where the business relations between plaintiff and his 
deceased brother as partners were in issue, testimony of the 
plaintiff in rebuttal that his deceased brother once said to 
him that he had drawn out of the partnership funds more 
than witness had was admissible as against the administra- 
trix of his brother. 


CuanGe or TitLe.—REINsuRANCE. 

In the case of Whitney vs. American Ins. Co. et al., decided 
by the Supreme Court of California, Jan. 22, 1900, the insured 
transferred the property by deed to another, in the belief that 
he would accept it as satisfaction for a debt from a third 
party, and the latter had the deed recorded. The property 
burned, however, before the transferee had accepted it, and he 
repudiated the transaction, whereupon the third party, who 
held a power of attorney, reconveyed it. It was held, that 
this was not a change of title requiring notification to the in- 
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surer, under a mortgage clause. The risks of the original 
insurer were reinsured under a contract by which the rein- 
surer assumed the management of the business, and the pay- 
ment of its losses as if they had occurred under its own poli- 
cies. It was held, that where such contract was agreed to by 
the creditors, both companies were jointly liable, and proofs of 
loss could be made to the reinsurer. 


CHANGE OF TITLE. 


In the case of Gillon vs. Northern Assurance Co. of London 
and Aberdeen, decided by the Supreme Court of California, 
Jan. 22, 1900, the insured, shortly before her death, conveyed 
the property to her brother, to avoid expense of probate, and 
the agent was notified of the fact. The property burned 
shortly after her death. It was held, that as no title existed 
in the estate at the time of loss, the brother could not recover 
in an action as her administrator. 


KNowLeDGE oF IncUMBRANCE BY AGENT. 


In the case of Traders’ Ins. Co. vs. Cassell, decided by the 
Appellate Court of Indiana, Feb. 23, 1900, it was held that 


where the local agent first learned of chattel mortgages after 
the loss, and notified the insured that the policy was avoided 
thereby, but that an adjuster would be sent to adjust the loss, 
but did not notify the company, and the adjuster only learned 
of the mortgages after proceeding for some time with the ad- 
justment, and then denied liability, there was no waiver of 
forfeiture. 


Nore as Payment or Premium. 

In the case of Reese vs. Fidelity Mutual Life Association, 
decided by the Supreme Court of Georgia, July 10, 1900, a note 
for payment of first premium on a policy was executed by a 
brother of the insured, to whom the policy was sent, and who 
was a soliciting agent, payable to the State agent, in pursu- 
ance of an agreement with him, was never delivered, being re- 
tained by the maker with the intention of sending it, with 
other papers, to the State agent. The following syllabus 
was furnished by the court:— 

Where the application for a policy of life insurance and 
the policy itself both stipulated, in effect, that the policy 
should not become binding on the association issuing it 
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until the first premium had been actually received by the 
association or its authorized agent during the good health 
of the applicant, and that no agent of the association should 
have power to make, alter, or discharge contracts or grant 
credit, and that no alteration of the terms of the contract 
should be valid unless such alteration should be in writing, 
and be signed by the president of the association, held, that 
the actual payment of the first premium during the good 
health of the applicant was a condition precedent to the lia- 
bility of the association, and that no agent of the associa- 
tion could waive such condition. 

Delivery is essential to the validity of a promissory note. 


MopiricaTion oF APPLICATION BY AGENT. 

In the case of Cole vs. Union Central Life Ins. Co., decided 
by the Supreme Court of Washington, Jan. 2, 1900, the condi- 
tions of the appellant in requiring full payment of premium 
had been modified by the general agent by giving a partial 
credit. The policy subsequently issued required full payment, 
and forbade any modification of its terms except by an officer 
in writing. It was held that the company was estopped to 
deny the authority of its agent. 


Tron-Sare Cavs. 

Accidental failure to place inventory in iron safe on night 
of fire will not necessarily defeat a policy requiring it to be 
kept there, if it appears that there has been a substantial 
compliance with the requirements. The question is for the 
jury. Nor will such failure avoid the policy if it appears that 
the stock changed so rapidly as to make an inventory of little 
value. Such was the decision of the Court of Civil Appeals of 
Texas, in the case of Kemendo vs. Western Assurance Co., de- 
cided June 6, 1900. 


SvusroGaTion IN Case or Insurep Property. 


In the case of Lake Erie & W. R. Co. vs. Falk et al., decided 
by the Supreme Court of Ohio, March 20, 1900, the following 
syllabus was furnished by the court:— 


In an action against a railroad company to recover the 
value of property destroyed by fire, the liability of the com- 
pany is, under the provisions of the act of April 26, 1894, 
“making railroad companies liable for loss or damage by 
fire in certain cases, and prescribing rules of evidence ” (91 
Ohio Laws, p. 187), established when it is admitted or proved 
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that the fire which caused the destruction originated on the 
land of the company and was caused by the operation of its 
road. 

When the property so destroyed, under circumstances 
which make the company liable therefor, is insured, the 
right of the owner, as against the railroad company and the 
insurer, is limited to indemnity for his loss. 

The ultimate liability for such loss is upon the railroad 
company, and, in an action brought for its enforcement, the 
owner and the insurer being parties, there should be a re- 
covery for the value of the property destroyed without 
deduction on account of payments made to the owner by the 
insurer in discharge of the obligation imposed by its policy. 

In an action brought by the owner against the railroad 
company to enforce such liability, an insurer, having before 
the termination of the action, made payment to the owner 
on account of such loss, should intervene for the purpose of 
being subrogated to the rights of the owner, to the extent 
of such payment, and the amount recovered from the rail- 
road company should be adjudged to the owner and the in- 
surer according to their respective interests. 


Parot Contract Wirsin Stature oF Fravps. 
According to the decision of the Court of Appeals of Ken- 
tucky, in the case of Klein vs. L. & L. & G. Ins. Co., decided 
June 1, 1900, a parol contract to issue a policy each year until 
otherwise directed, is within the statute of frauds as to poli- 
cies to be issued more than two years thereafter. 


ASSIGNMENT. 


In the case of Mutual Life Ins. Co. vs. Houchins, decided by 
the Supreme Court of Louisiana, Dec. 18, 1899, the court fur- 
nished the following syllabus on the merits:— 


An assignment of an undivided interest in a policy of life 
insurance by an heir of the beneficiary to a third person, 
without reciting a consideration, must be esteemed a dona- 
tion, and, considered as such, to have effect it should be 
passed before a notary and two witnesses as required by 
law; otherwise, same will not be enforceable. 


Cuance or Interest or LEASEHOLD. 

Where a tenant was insured against damage to a building 
erected on leasehold property, and a judgment in unlawful de- 
tainer had been secured against him for nonpaymnet of rent, 
which, under the law, could be satisfied by payment during 
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five days thereafter, and the loss occurred within that term, it 
was not a change of interest or possession within the policy 
where the lessor could not obtain possession until the expira- 
tion of the term. Such was the ruling of the Supreme Court 
of Washington in the case of Brown National Bank ys. 
Southern Ins. Co., decided April 18, 1900. 


Acent.—Norice or CANCELLATION. 
In the case of Hamm Realty Co. vs. New Hampshire Fire 
Ins. Co., decided by the Supreme Court of Minnesota, June 4, 
1900, the following syllabus was furnished by the court :— 


A general insurance agency, representing several com- 
panies, with authority to act upon applications and issue 
policies, as well as to cancel the same, in proper cases. may 
also act as the agent of the insured in waiving notice of can- 
cellation, and in accepting a delivery of a new policy when 
substituted for the one canceled. 

Such agency of the insured may be established by a long 
course of conduct and uninterrupted custom, without ex- 
press authority being conferred either in writing or by 
parol, 

Held, There was evidence in this case tending to show 
that the agent of defendant and another insurance com- 
pany, whose policy issued upon plaintiff’s property had been 
canceled, was authorized to waive notice of cancellation, 
and accept a delivery of a new and substituted policy. 

That the trial court should have made findings of law and 
fact in this case, in order to have disposed of the issues in- 
volved, and that an order dismissing a case can only be sup- 
ported where there is no evidence sustaining the contention 
of the party against whom it was made. 


NonPayMENT OF Premium. 


In the case of Mutual Life Ins. Co. of Kentucky vs. Clancy, 
decided by the Supreme Court of Georgia, August 8, 1900, no 
written opinion was given, but the following syllabus was fur- 
nished by the court :— 


Where a policy of life insurance expressly stipulated that 
the premium should be paid annually, on or before a speci- 
fied day, at the home office of the company, or to an agent 
producing a receipt of the company, signed by its president 
or secretary, and that if not so paid the policy should then 
become void, and that none of the terms of the policy could 
be changed or waived, except by written agreement signed 
by the president or secretary of the company, a failure to 
pay the premium as stipulated released the company from 
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all liability upon the policy. See Reese vs. Association (de- 
cided at the present term), 36 8. E., 637. 

Where the local agent of the company represented to the 
holder of such policy that the company would change it so 
that the premium would be payable quarterly, instead of 
annually, and the assured thereafter made a written re- 
quest of the company that it make such change, the mere 
failure of the company to reply to this request was no ex- 
cuse for not paying the premium in accordance with the 
terms of the policy. ; 

The evidence submitted upon the trial demanded a find- 
ing in favor of the company, and the court erred in render- 
ing judgment for the plaintiff. 


+ 4958? Ge 
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InTEREST OF BENEFICIARY IN CasE OF BENEVOLENT Society. 


In the case of Union Fraternal League vs. Walton, decided 
by the Supreme Court of Georgia, Oct. 25, 1899, the following 
syllabus was furnished by the court :— 


While a valid contract of insurance cannot lawfully be 
taken on the life of another by one who has no insurable in- 
terest therein, because it contravenes public policy, yet, as 
one has an insurable interest in his own life, he may law- 
fully procure insurance thereon for the benefit of any other 
person whose interest he desires to promote. Such a con- 
tract cannot be defeated because of the want of insurable 
interest in the beneficiary, when it appears that the person 
whose life is insured acted for himself, at his own expense, 
and in good faith, to promote the intérest of the beneficiary, 
in taking out the policy. A contract so entered into is in 
no sense a wagering or speculative one. 

A contract entered into by a benefit society with a mem- 
ber is executory, and its terms will be ascertained from the 
certificate issued to the member, in connection with the 
charter and laws of the society, subject to the law of the’ 
State under which it was created; and, if nothing exists 
which restricts the appointment of a beneficiary to receive 
the benefit fund, the member may, at the time he executes 
the contract, legally designate whomsoever he pleases as 
beneficiary, and his right to do so cannot be questioned. 


Eee Te 
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In the case of Mutual Reserve Fund Life Association vs. 
Boyer, decided by the Supreme Court of Kansas, June 9, 1900, 
the court furnished the following syllabus :— 


WRT a ee; 


The fact that a foreign life insurance company had at one 
time transacted business in this State under the license is- 
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sued by the superintendent of insurance, and that it had 
filed in his office, as required by statute, its “ written con- 
sent, irrevocable,” to the institution of suits against it in 
the courts of this State, and the issuance of summons 
again it, directed to the superintendent of insurance, does 
not subject it to suit in this State upon a policy of insur- 
ance wholly executed in another State, if previous to the is- 
suance of such policy it had withdrawn or been expelled 
from this State, and had entirely ceased to do business here. 


ALTERATION OF Poticy. 
In the case of Fletcher vs. Minneapolis F. & M. Ins. Co., de- 
cided by the Supreme Court of Minnesota, June 11, 1900, the 
following syllabus was furnished by the court:— 


After its execution and delivery, an insurance policy was 
materially changed by the insured, so as to render it 
void. Held, 

That a finding of the trial court to the effect that the 
changes were not made with fraudulent intent is sustained 
by the evidence. 

That the defendant did not ratify the changed policy, and 
waive its defense, after notice of the fact, by taking proofs 
of loss, and a finding that it did is not sustained by the evi- 
dence. 
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1. Cam In Cask or DEatu. 


An accident policy insured in specific sums, so much for loss of time, so much 
for loss of a hand, so much for death, etc. 


Held, That an accident which rendered death theoretically certain did not 
cause a claim for death to accrue until death actually happened. 


Held, That where such death had not occurred at the time of filing claims 
with the receiver of the company, only claims for disability had accrued. 
Knowlton, Atty-Gen., vs. Equitable Acc. Ass’n, 282. 


2. Faruure or Trmety Notice. 


Where a contract of insurance between a benefit society and one of its mem- 
bers, which, among other things, covered accidental injuries, expressly 
stipulated that ‘‘ written notice from the member or his representative, 
and a certificate from the attending physician, each stating the time, 
place, manner and nature of injury, * * * must be received at the 
principal office of the society * * * within 10 days after the date of 
injury, * * * as conditions precedent to recovery,” and the insured 
sustained such injuries, but failed to give the prescribed notice thereof 
within 10 days from the date of the accident,—it not having been im- 
possible for him to have done so,—the society, in the absence of a waiver 
on its part of the time limit as to such notice, incurred no liability in con- 
sequence of such accident. 


The facts in this case do not show that it was impossible for the insured to 
have given the prescribed notice within the time limited. It is therefore 
unnecessary to decide whether impossibility of giving the notice within 
10 days from the date of the injury would be a sufficient excuse for a fail- 
ure to do so within that period. 


One cannot be held to have impliedly waived a defense of the existence of 
which he had no knowledge at the time he did the act which is relied 
upon as a waiver thereof. United Ben. Soc. of America vs. Freeman, 947. 


3. From Porson. 


Where a provision in an accident policy that it should not include injuries 
resulting from poison or anything accidentally or otherwise taken, ad- 
ministered, absorbed or inhaled has been construed by the courts of last 
resort of several States not to include the involuntary inhaling of illum- 
inating gas while asleep, the samé construction will be adopted by the 
Federal Circuit Court. In such case it was the duty of the insurer to 
modify the verbiage of the clause if it desired to avoid the construction 
placed on it by the court. Fidelity § Casualty Co. of New York vs. Lowen- 
stein, 111. 


4. Huntinea as Occupation. 


One insured as against accident as a barber and restaurant keeper was acci- 
dentally shot and injured while hunting rabbits, but it appeared that 
hunting was only an incident to his daily life. Held, That the matter of 
hunting is not to be regarded as an occupation, and is not to be used as 
.a basis of classification in determining the amount of indemnity payable 
to the insured. 


VOL. XXIX.—67. 
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An offer by the insurance company of a sum smaller than that claimed by 
the insured, and an averment of the same in the answer of the insurance 
company, waive the defense that the insured was not entitled to any- 
thing because the injury resulted from exposure to unnecessary danger. 


A slight misstatement as to the cause of the injury, mistakenly made to the 
insurance company in behalf of the insured by the physician who at- 
tended him, will not prevent the insured from showing the actual facts. 
Wildey Casualty Co. vs. Sheppard, 186. 


5. INDEMNITY IN CAsE OF SpEcrAL RIsK. 


An accident policy, and also the application, stipulated that in case of injury 
from an occupation classed as more hazardous than that stated, the in- 
demnity should only be such as the premium paid would purchase. The 
application represented insured as a dealer in Chinese merchandise and 
contractor for Chinese labor. He was, in fact, a foreman of such labor, 
which, according to the company, was more dangerous and classified as a 
special risk. 

Held, That the amount of the indemnity in such case would be only what the 
premium would purchase, and the case was not affected by the fact that 
the full facts were told to the agent at the time of insuring. Employers’ 
Liability Assur. Corp., Limited, vs. Back, 827. 


6. INTENTIONAL INJURIES, 


Where an accident insurance policy contains a provision that the insurance 
should not cover ‘intentional injuries, inflicted by the insured or by any 
other person, except burglars or robbers,” the insured cannot recover of 
the insurer for injuries intentionally inflicted upon him by another, not 
a robber or burglar, who made an assault upon him, even if the injury 
sustained was not precisely that intended, provided the act was inten- 
tional, was directed against the insured, and some injury to him was 
intended. Matson vs. Travelers Ins. Co., 354. 


7. NEEDLESS ExposuRE—VIOLATION OF LAw—ASSESSMENT. 


A painter, injured on Sunday while getting pigeons from the cupola of his 
barn by the use of a rope sling, which broke, was not chargeable with 
needless or obvious exposure to danger, where it appeared that he was 
accustomed to work at great heights, and on steeples. 

The fact that the law prohibited labor on Sunday was no defense by an acci- 
dent company in the absence of proof that the work was not necessary, 
and if within the risk assumed, the fact that it was done on Sunday in 
violation of the law was no defense. 

The insurer was a mutual benefit association, and the policy granted a speci- 
fied weekly indemnity for a limited period in case of accident; provided 
that in case the reserve fund was exhausted the amount paid should de- 
pend on the assessment collected, but no authority was given to assess 
for losses. 

Held, That the insured was entitled to an absolute judgment for the specified 
amount. Matthes vs. Imperial Acc. Ass’n, 622. 


8. Notice or—WHEN Insurres ARE WITHIN THE Poticy. 


The policy required notice to be given within 10 days of the accident. Notice 
was sent the day of the accident, but was not received until 11 days after. 
The secretary then forwarded a blank with the statement that it could 
be filled in and returned, which was done, and afterwards on the death of 
insured a certificate of the fact was sent to the company and acknowl- 
edged. The objection that the notice was not in time was not made until 
the trial three months later. 

Held, That a finding that the 10 days limitation was waived, was justified. 


The policy stipulated for a certain payment in case of death within 90 days 
of the accident, resulting from the injuries alone. 

Held, That the injuries must be such as would render the company liable in 
case of ordinary accident according to the policy conditions; namely, 
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through external, violent, and accidental means. Moore vs. Wildey Casu- 
alty Co., 798. 


9. Norice or ASSESSMENT—PROOFS OF DEATH. 


Where the articles of association of an accident association provide that the 
member must have thirty days’ notice of an assessment, the time dates 
from the actual receipt of the office, and cannot be overruled by a by-law 
making the date of mailing the time of notice. 

Where the evidence showed that failure to furnish proofs of death in time 
might have been due to neglect either of plaintiff or defendant the 
question was for the jury. Shelden vs. National Masonic Accident Ass’n, 488. 


10. Vonuntary Exposure. 


The burden is on the accident insurer to prove that cause of death was 
within the excepted risks. 


Voluntary exposure to danger means exposure whose danger would be 
obvious to one ordinarily intelligent. 

Where the insured was killed by coming in contact with a small building 
while boarding a train which had just started, and which building he 


might not have noticed, the question of voluntary exposure is for the jury. 
Fidelity & Casualty Co. vs. Sittig, 65. d : 


11. WaAltver or DvEs. 


In an action by the administrator of the insured against an accident insur- 
ance company, upon a certificate which provided for the payment to the 
insured, subject to many conditions and qualifications, of the sum of $10 
a week for each week’s disability caused by accident or disease, and seek- 
ing to recover the stipulated sum per week from the beginning of the 
disability to the death, held, that the objections made by the defendant to 
the maintenance of the action, based in part upon nonpayment of dues, 
cannot be sustained, it appearing, among other things, that there was 
a waiver, but that the plaintiff has proved only a total disability of the 
insured, within the terms of the certificate, for a period of three weeks 
prior to his death. Conley vs. Washington Casualty Ins. Co., 334. 


See BENEVOLENT Socrety 3; Empxoyer’s LiaBinity 2, 3; Surcrpe 5d. 


ACTION. 


ARBITRATION—SAVING PROPERTY. 


The arbitration provided for by Gen. Laws 1895 (c. 175, § 53), is not a condition 
precedent to the right of action upon the insurance policy, unless the 
parties actually disagree as to the amount of the loss. 


Nor is it necessary for the insured to show, in the first instance, in an action 
upon such policy, that he complied with a provision thereof requiring 
him to make all reasonable exertions to save the insured property in case 
of fire. If he failed to comply with such provision, it must be pleaded 
by, and the burden of proof is with, the company. Fletcher vs. German 
American Ins. Co. of N. Y., 752. 


See Contract 1; Rermsurance 1. 


ADDITIONS. 


Wuat ConstTITurTe. 
The policy insured barns and sheds and additions. 


Held, That evidence that the parties understood that certain sheep and hog 
_— included, was admissible. Cummins vs. German American Ins. 
Co., 851. 


ADJACENT BUILDING. See Risx 1. 


ADJUSTER. See PRoors or Loss 5; Trrzez 9. 
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ADMINISTRATOR. See Mortcacze 5, 


AGENT. 


1. AvTHORITY OF. 


An agent with authority to adjust and settle claims may waive proofs of loss 
and appraisement. Smaldone vs. President, etc., of Insurance Co. of North 
America, of Philadelphia, Pa., 761. 


2. KNOWLEDGE OF SUBAGENT AS TO TITLE—VALUATION. 


Though an agent had no authority to appoint a subagent, yet, where he is- 
sued a policy on an application taken by one whom he had employed to 
solicit insurance, the knowledge of that person as to the title and value 
of the insured property was the knowledge of the company. 

Though a policy on a dwelling house and the personal property therein was 
void as to the personal property because the title thereto was not in in- 
sured, the policy was not void as to the dwelling house, the agent taking 
the application having knowledge of the facts. 

In the absence of fraud overvaluation of the property by insured does not in- 
validate the policy; the agent taking the application having full knowl- 
edge of the value of the property. 

Where the court in its instructions, and counsel in the examination of wit- 
nesses, have both treated the policy sued on as before the jury, it will be 
assumed on appeal that the failure to state in the bill of exceptions that 
the policy was read on the trial is a mere clerical omission. Teutonia Ins. 
Co. vs. Howell, 356. 


3. Lraprmity FoR FaILure To CANCEL. 


The agent was directed to persuade the insured to consent to reduce his pol- 
icy, and, failing to succeed, to notify the company, which could cancel 
the risk. 

Held, That where the agent failed to do so, and the property burned, he was 
liable for the difference between the amount actually paid for the loss 
and the amount which would have been paid under the reduced policy. 
Halsey et al. vs. Adams et al., 860. 


4. Or ANOTHER Company WHERE AGENT OF DEFENDANT. 


Where defendant insurance company accepted an application taken by the 
agent of another company, and addressed to that company, it adopted 
the acts of the agent soliciting the insurance, so that he is to be regarded 
as the agent of defendant. 

The knowledge of the soliciting agent at the time he takes the application is 
the knowledge of the company, and will estop the company from relying 
upon a provision of the policy which ignors such information of its agent. 
Germania Ins. Co. vs. Wingfield, 955. 


5. REsponsiBiity ror Acts or CLERK. 


An agent, authorized to issue policies, who also represented other companies, 
employed a clerk who also, by his authority, solicited insurance, collected 
premiums, and delivered policies. The clerk, without the knowledge of 
his principal, issued and countersigned a policy, forging his principal’s 
name, and collected the premium, but did not notify his principal, and 
neither the latter nor his company had knowledge of the fact until after 
the loss. 

Held, In an action by the company against the agent for negligence, that the 
latter was not responsible for the acts of his clerk, as he had not clothed 
him with any apparent authority to sign policies. Bradford vs. Hanover 
Fire Ins. Co. of City of New York, 886. 


6. Ricut oF To ComMMISSIONS, 


An insurance company, under contract to pay plaintiff, as its agent, certain 
commissions on premiums paid and received by it, on insurance written 
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by him, after the issuance of a policy, and accepting a portion of the first 
annual premium, and having in its possession nondue payer for the bal- 
ance of such premium, may not, for a consideration and by the surrender 
of such notes, purchase the surrender of such policy so as to defeat plain- 
tiff’s right to commission, without proof of fraud in procuring the issu- 
ance of the policy or an express waiver by plaintiff. 


Defendant, having accepted the application for insurance obtained by plain- 
tiff, and having issued a policy thereon, and taken notes for the premium, 
was bound to collect such notes when due, and pay plaintiff therefrom 
the amount of his commission ; and this obligation could not be avoided 
by a claim that the risk was undesirable, or that the assured had been 
previously refused by another company. 


The defendant company having placed beyond its power the right to collect 
certain premium notes in which plaintiff had an interest, as for his com- 
mission, is now estopped from denying liability for commission earned 
upon the ground that the maker of the notes was insolvent and the notes 
uncollectible. 


A principal who agrees that his agent shall receive a percentage of money or 
commissions to be paid upon a contract secured through such agent, for 
the benefit of both, cannot dispose of his own right to receive the fund, 
and thus deprive the agent of the reward for his services. 


A waiver is an intentional relinquishment of a known right, and there must 
be both knowledge of the right and an intention to relinquish it. 


In an action on a contract, a defense in mitigation of damages cannot be shown 
under a simple denial; it must be specially pleaded. Reed vs. Union Cent. 
Life Ins. Co. of Cincinnati, 653. 


7. Ricut to Commissions. 


Where the company admits that a party was its State agent, and its witness 
testified that he was authorized to appoint, and did appoint, the plaintiff 
to solicit business and issue policies, the latter need not prove that he 
had such authority; it will be presumed that he had authority to contract 
for the compensation of such agents. 


Where in such case the contract was in writing, but contained nothing as to 
the compensation, parol evidence is admissible as the compensation 
agreed on. 

The local agent in such case claimed that his contract was exclusive and en- 
titled him to commissions on renewals of policies originally insured, and 
the evidence of the company tended to deny the exclusiveness, but not the 
right to renewal commissions, a finding that he was entitled to a renewal 
effected through the office of the State agent will not be disturbed. 
Employers’ Liability Assur. Co., Limited, vs. Morris, 277. 


8. Ricut to Mopiry Po.iicy on PREMIuM PAayMENTs. 


In an action to recover on a written contract for life insurance, and upon an 
alleged subsequent verbal modification of the same, statements and rep-' 
resentations made by the agent who solicited the policy, prior to and con- 
temporaneous with the issue of the policy, are inadmissible to vary, in 
any respect, the terms of the written policy. In the absence of proof of 
fraud or mistake, such statements and representations are merged in the 
written contract. 


Where a life insurance policy has been accepted by the insured, and the pol- 
‘icy has been in the possession of the insured for nine years, and he has 
paid nine annual premiums thereon, he will be conclusively presumed to 
have knowledge of all the stipulations and provisions of the policy. 
When such policy provided that the contract of insurance is completely set 
forth in the policy and application, and that none of its terms can be 
modified, except by an agreement in writing signed by the president, 
vice-president, or secretary, and also that no agent has authority, to ex- 
tend or postpone the time of payment of any premium or note, the insured 
cannot recover on a verbal modification ef the terms of the policy, made 
by an agent of the insurance company, extending the policy one year and 
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waiving the payment of an annual premium, in the absence of such 
knowledge and acts by the insurance company as would estop it from 
alleging in defense the provisions of the policy. Union Central Life Ins. 
Co. vs. Hook, 646. 


9. Ricuts as TO TERMINATION OF CONTRACT. 


The plaintiff was appointed general agent under a written contract which 
was apparently complete, which provided that he should solicit subagents 
to be approved, commissioned, and discontinued at will by the company, 
and that the contract might be terminated at will by either party on no- 
tice, without liability by the company, except for earned commissions. 

Held, That evidence of contemporaneous parol agreement, that in case of such 
termination the plaintiff should have the agency plant and renewals, and 
that the company would discontinue its agents, is inadmissible to vary the 
written contract. Stowell vs. Greenwich Ins. Co. of City of New York, 865. 


See AppLicaTION 3; Broxer 1; CaNncELLATION 1; EmMPpLoyer’s LiaBILity 3; 
GuaRaNTEE; Iron Sare 1,2; Mortcace 3; OTHER INsuRANCE 2,3; Poxicy 1; 
Premium 2, 3, 12,14; Premium Norte 1, 3, 4,5; Renewat 1, 2,3; Risk 5; 
Surety 1; Use 2; Vacant 2. 


ALIENATION. 


SETTLEMENT OF EstTATE, 


A policy on an estate is not avoided by the settlement of the estate and de- 
livery of the property to the legatees by the executor. The legatees are 
the parties for whose benefit the insurance was effected. Stone vs. Granite 
State Fire Ins. Co., 250. 

See TiTLz. 


ALTERATION, 


WHEN AN INCREASE OF RISK. 


The policy provided that it should be void if the situation or circumstances 
affecting the risk should be so altered as to cause.an increase in the risk. 
The policy covered two houses, each containing four tenements. Origi- 
nally, each tenement occupied a part of two floors. The two lower tene- 
ments in each were changed to flats, so that the rooms of each tenement 
were on the same floor. New floors were laid, the location of doors was 
changed, and stairs were taken out and changed in position. 

Held, That these were not ordinary repairs, but a material increase of risk 
which avoided the policy, and the fact that the loss did not occur until 
after the alterations were finished did not affect the case. Hill vs. 
Middlesex Mut. Fire Assur. Co., 185. 


ALTERATIONS. See Risk 2. 


APPLICATION. 


1. ANswERS As TO MEDICAL ATTENDANCE, 


Where the application and the policy made the statements in the former 
warranties, which, if not true, should avoid the policy, the insured is 
bound by the law of warranty, though a few of the questions and answers 
might be of such character as evidently not intended to be warranties. 

A question, ‘‘How long since you consulted, or were attended by a physi- 
cian?” was answered, ‘‘ Not since childhood.” 


Held, That it referred to some substantial ailment, not a slight indisposition. 
Held, That where the applicant had within five years been treated by a 
physician for six months for supposed priapism, and afterwards another 


physician diagnosed it as dyspepsia, there wasa breach of warranty 
whether the insured actually had the diseases or not. 
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Held, That where the applicant represented that he had not suffered from any 
ailment, or consulted a physician since childhood, and had been so treated 
for priapism, there is evidence of such fraudulent misrepresentation as 
would avoid the policy. 

Held, That where the applicant represented himself as free from a malady, 
which according to the evidence of one physician he suffered from, but 
which another could not discover, the question as to the falsity of his 
answer was for the jury. Hubbard vs. Mutual Reserve Fund Life Ass’n, 577. 


2. As Part or Conrract—Lex Loci—Usz or IntoxicaTine Liquors. 


A citizen of Massachusetts personally applied to the home office of the com- 
pany in New York for life insurance, and in answer to the question in the 
application as to the kind of policy desired stated: ‘‘ Twenty-year endow- 
ment bond.” Policies of that kind were prepared and forwarded to him 
at his home in Massachusetts with a request to examine and return check 
for premium if satisfactory, which he did. The application provided that 
the policies should not be binding until the payment of premium. 


Held, That it was a Massachusetts contract and the rights of the parties must 
be determined by the law of that State. 

The law of Massachusetts provides that the application shall be no part of 
the policy unless a copy is attached thereto. 


Held, That though the application was made in New York it will not be 
allowed to go to the jury in Massachusetts where the contract is made in 
that State, but may be used in evidence to show whether the company 
was induced by misrepresentations to enter into the contract, and the 
question as to such misrepresentation is for the jury. 


Where the application stated that insured had never used spirituous liquors 
to excess, instruction that a single case of excess or two or three cases of 
thoughtless overindulgence will not avoid the policy was not error, and 
the court may fix a reasonable limit of time within which inquiries must 
be confined, in its discretion. 

The insured represented that he had never been engaged in the liquor busi- 
ness, whereas some eight or ten years before he had been in the drug 
business and sold liquors as an incident to the business in the usual way. 


Held, That an instruction that the mere fact that a misstatement was made 
was far from making out a defense as it might have been made carelessly, 
was not reversible error, where the court had pointed out the difference 
between material and immaterial representations and the rules governing 
them, and charged that any instructions contrary thereto should be dis- 
regarded. Provident Savings Life Assur. Soc. of New York vs. Hadley, 998. 


8. MISSTATEMENTS BY AGENT AS TO HeEattH—LeEx Loct. 


The application stipulated that it should be the sole basis of the contract, 
and its statements should not be affected by oral statements. 


Held, That oral communications to the agent by insured regarding his health 
did not affect the answers written by the agent in the application, 
although they were not seen by insured. 


Where the policy of the company of another State on which the premium 
had been paid when application was forwarded was simply delivered by 
the agent in Texas, but was payable in such other State, the contract 
was completed in such other State and was governed by the laws of such 
State. 


The materiality of statements in the application as to health was for the 
jury unless apparent. 

The statute provided that misstatements in the application must be material 
in order to avoid the policy. It appeared that the insured represented 
he had not consulted a physician except once three years before, whereas 
it appeared that within that time two other physicians had treated him 
for severe bronchial trouble and physical weakness, one of whom con- 
sidered him unsound in health. 
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Held, That there were material misrepresentations which precluded recovery. 
Fidelity Mut. Life Ass’n vs. Harris et al., 769. 


4. Proors or DEATH AS EVIDENCE. 


The answers in the application were made warranties whose falsity avoided 
the policy. The cause of death of the father of insured was stated in the 
application as cholera morbus. The policy stipulated that proofs of death 
must be made on the company’s blanks, and the statements should be 
evidence for, but not against, the company. ‘The cause of the father’s 
death in such proofs was stated to be fistula. 


Held, That where the proofs of death were introduced by plaintiff as evidence 
generally, and not limited to the purpose of showing notice of death and 
compliance with the policy, they must be treated as such general evi- 
dence, and where no effort was made to show error, they establish the 
falsity of the answer in the application which will sustain a demurrer to 
the evidence on the part of the company. Metropolitan Ins. Co. vs. 
Rutherford, 365. 


See Acznt 4; Contract 1; Heaura 2; Tirte 5; WaRRANTEE. 


APPRAISEMENT. See Arsirration. 


ARBITRATION, 


1. Farure To AGREE. 


Where the policy provides that each party shall appoint an appraiser in case 
of dispute and the two shall choose an umpire who shall make an ap- 
praisement and no action shall be sustained until the provision has been 
complied with, the insured is not obligated to propose a new selection of 
arbitrators because the first failed to agree before beginning suit, if the 
selection was made in good faith and the failure was through no fault 
of hisown. Western Assur. Co. of Toronto, Canada, vs. Decker, 312. 


2. IRREGULARITIES IN AWARD—ACTION. 


Where a writ was caused to be issued three days before the expiration of the 
time required for beginning action, with the intention of causing it to be 
seasonably served before the term to which it was returnable, the action 
was in time. 

One of the arbitrators privately tested the effect of heat on certain goods, 
and told the result to the others before the parties and counsel without 
objection. Examinations were made by the arbitrators at the scene of 
the fire with consent of parties. Two of the arbitrators talked to third 
parties, but testified they were not influenced thereby. ‘Iwo of them 
discussed with each other the case in the absence of the third. Two ex- 
amined the books of one of them as to prices of similar goods, and in- 
formed the third of the results. 

Held, That these were not irregularities that would avoid an award in the 
absence of bad faith. Farrell vs. German American Ins. Co., 341. 


3. Wuen Awarp Is VaALip. 


When the arbitrators agreed as to the value of the insured goods before the 
fire, and one of them stated his opinion as to the damage, whereupon the 
other said, ‘‘ We will never agree, ” there was such a disagreement as 
authorized them to select an umpire. 

Where each of the two arbitrators and the umpire, pursuant to agreement 
among them, wrote upon a slip of paper his statement of the per cent of 
damage, and divided the aggregate of these estimates by three, making 
the result the basis of their award, the insurer cannot complain, the re- 
sult being the exact estimate made by the umpire, without any knowl- 
edge on his part of the opinion of either of the two arbitrators. 

The award cannot be disturbed by reason of the fact that the arbitrators con- 
sidered that which was not a proper element of damage; as, that the 
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knowledge of the public that the goods had been in a fire would affect 
their value. . 


A statement written by the umpire, and signed by him and the arbitrators 
after the award was made, reciting the agreement by which they arrived 
at the per cent of damage, and the fact that one of the arbitrators agreed 
for the insurance companies that they would pay, and the other for the 
insured that he would accept, the amount so fixed is not such evidence 
of partnership as invalidates the award, though it shows that each arbi- 
trator understood that he was representing the party who selected him. 
Attna Fire Ins. Co. et al. vs. Davis et al., 560. 


4. Wuen VALip. 


An agreement of appraisal is a contract, and the appraisers will be presumed 
to have acted in accordance with its terms. The award will not be va- 
cated unless shown by preponderance of evidence to be without authority, 
or the result of fraud or mistake, or of misfeasance or malfeasance of the 
appraisers. 

Where the results of an arbitration might have been reached, either by a le- 
gal or illegal method, the former will be presumed. 

An award will not be set aside in equity because not made under oath as re- 
quired by the policy. Barnard vs. Lancashire Ins. Co. et al., 631. 


See Action; Torat Loss 3. 


ASSESSMENT. 


1. In Case or INsonveENcy. 


Where the by-laws and contract of an assessment association provide for 
forfeiture in case of nonpayment of assessment, the option of continuing 
to pay is with the member; the contract is unilateral and such payments 
cannot be enforced by a receiver in case of insolvency. Clark vs. Schro- 
myer, 477. 


2. Liasriurry Arter TERMINATION OF MEMBERSHIP. 


In a society organized to secure the insurance of members through their mu- 
tual co-operation by way of assessments, but having no special provisions 
regarding the liability for assessments in case of suspension for nonpay- 
ment of dues, or forfeiture of membership after a certain delinquency, the 
member is liable for dues and assessments levied after his suspension be- 
fore his membership ceased, and for assessments levied after such termi- 
nation to pay death losses occurring while he was a member. Provident 
Mut. Relief Ass’n vs. Pelissier, 350. 


3. Notice oF. 


An application, signed by insured and attached to the policy, stipulated for 
the payment of assessments within forty days after notice, and if not 
paid within ninety days after notice the policy should be void. 

Held, That the date of notice is the actual date on which it is received. 
Darlington vs, Phenix Mutual Fire Ins. Co., 373. 


4, -WAIvEeR OF—NOTICE BY MAIL. 


The suspension of a member for nonpayment of assessments, pursuant to a by- 
law of the society, not only deprived him of the social advantages of the 
organization, but extinguished the rights of the beneficiaries under his 
benefit certificate, though there was no express provision for a forfeiture 
of benefits. 

Where the society has been accustomed to accept from a member without 
question payment of past-due assessments, and by its uniform course 
of dealing with him has induced him to believe that his failure to pay as- 
sessments when due will not work a forfeiture, it waives the right to claim 
a forfeiture on that ground. 


Though it was customary for the society, in addition to the announcement 
required by the by-laws to be made at the regular meeting 30 days before 
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the maturity of each assessment, to give 30 days notice of the assessment 
through the mail, yet if the member actually received notice of the assess- 
ments, and when he realized the effect of what he said, voluntarily notified 
the lodge, through its secretary, that he would not pay them, or con- 
sent that they should be paid or assumed for him by another, and that he 
had determined to sever his connection with the order, there was a waiver 
of the 30-days’ notice through the mail, as the duty to give that notice 
rested only upon custom. Supreme Council Catholic Knights of America vs. 
Winter’s Adm’r, 423. 


See AccipEent 7, 9; BENEVOLENT Socigety 3, 5; Mutuat Company. 
ASSESSMENT COMPANY. 


Wuat ConstTITUTEs, 


The Missouri Acts of 1887 regarding assessment companies provide that 
nothing contained therein shall subject a corporation doing business 
under the act to any provisions of the general insurance laws except as 
distinctly set forth therein. 

Held, That all such corporations were exempt from the general insurance 
laws and not simply from those relating to the insurance department. 
The policy was for a fixed sum conditioned on the annual payment of specific 
sums into the mortality, equation and expense funds, but the policy pro- 
vided that the mortality fund was based on the experience of life insur- 
ance companies and if the premium proved insufficient the right was 

reserved to increase it. 

Held, That the company could not be considered an assessment company 
within the Acts of 1887, therefore, not having offered to return the pre- 
mium as required by § 5849 of the Revised Statutes was not entitled to 
claim false representations in the application regarding previous re- 
jections by another company, as a defense. Aloe vs. Fidelity Mut. Life 
Ass'n, 679. 

See REtnsuRANCE 2; SuiciveE 1. 


ASSIGNEE. 
Notice In CasE OF NONPAYMENT OF PREMIUM. 


There is a privity of interest between the insured and the one to whom he as- 
signed the policy sufficient to enable them to join in a suit to have their 
rights recognized. 

When a corporation, by its action, leads a policyholder to believe that it 
will issue notices of the maturity of its premiums, it is without right to 
invoke a waiver, made by the insured at the time he was insured, to:the 
prejudice of the one to whom he assigned the policy. 

This assignee had always received notice through the agency of persons con- 
nected with the company; and as to one of their agents, though no longer 
in the company’s employ, he continued to see that the assignee received 
notice. The evidence does not show that the assignee was aware that he 
(this agent) had been discharged. Held, That notice is the rule, and that 
the company will not be held relieved from the necessity of giving no- 
tice, unless it clearly appears that it was justified in not giving notice. 

With reference to time, the company had not been exact in computing it, and 
received premiums after maturity. Besides, thirty full days had not 
elapsed when the forfeiture was declared. Hed, That assignee is entitled 
to have his policy reinstated upon his payment of all the premiums due, 
immediately after the judgment of the court becomes final. Elgutter vs. 
Mutual Reserve Fund Life Ass’n, 926. 


See InsuRaBLE INTEREST 1; MorTGAGEE 3. 
ASSIGNMENT. 
1. By Wire WHEN Vati. 


Under Ky. St. § 2127, providing that no part of a married woman’s estate shall 
be subjected to the payment of any liability, upon a contract made after 
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marriage, to answer for the debt of another, including her husband, ‘ un- 
less such estate shall have been set apart for that purpose by deed of 
mortgage or other conveyance,” the wife’s written assignment of a policy 
of insurance to secure a loan made to the husband or to indemnify his 
surety is valid. New York Life Ins. Co. vs. Miller.—Sutton et al. ve. New 
York Life Ins. Co., 1033. 


2. Errect or—Proors or Loss. 


ee 


FSP 


Held, Anindorsement on the back of a fire insurance policy, assigning “‘ the 
interest of insured as owner of property covered by the within policy,” 
sufficiently shows an intention to assign his interest in the policy. 

The owner of a lot and building conveyed the premises to plaintiff, and at the 

‘same time, by mistake, assigned to plaintiff’s husband the insurance pol- 
icy on the building, to which the insurer consented. Subsequently, and 
before the fire, the husband assigned the policy to plaintiff, to which the 
insurer consented. Held, Conceding that the policy was void while so held 
by the husband, the latter assignment and the insurer’s consent to the 
same validated the policy, and plaintiff is entitled to recover. 

The policy provided that, in case of loss, the insured should forthwith render 
to the insurer proofs of loss. Such proofs were not rendered until 
eighteen days after the fire. Held, Under all the circumstances, the 
proofs were rendered in time. ines vs. German Ins. Co. of Freeport, 183. 


3. Or InpustrRiaL Poticy. 


An industrial policy payable to the executors, administrators or assigns of the 
insured, was assigned with the consent of the company to one not related 
who afterwards paid the premium. Held, The policy being valid when 
taken out, it was in the power of the insured to assign it to any party re- 
gardless of insurable interest. and as between the administrator and the 
assignee, the latter was entitled to the proceeds. Prudential Ins. Co. of 
America vs. Liersch et al., 470. 


4, Ruicuts or Crepirors In CasE oF W1re’s Poticy. 


The undisputed evidence was that previous to making an assignment for the 
benefit of creditors, insured had delivered a policy on his life to his wife, 
saying it was hers, and telling her to put it away and keep it. Ina letter 
during his last sickness he also told her to collect the insurance, that it 
was hers. The assignment conveyed all his property not exempt as home- 
stead, but did not mention the insurance, which was also not mentioned in 
the appraisement of his property and remained in possession of the wife. 

Held, That the policy was the property of the wife, and a finding that it 
belonged to the assignee was error. 

Held, That the gift was not void as to creditors, where the surrender value, 
together with his other personal property, did not exceed the amount 
exempt under the homestead act. British America Assur. Co. vs. Kellner 
etal., 848. 

See INTERPLEADER. 


ATTACHMENT. See Lex Locr 1. 


AWARD. See ARBITRATION. 
BANK. See Premium Norte 6. 
BENEFICIARY. 


RECOVERY BY—PRESUMPTION OF DEATH—PROHIBITED RESIDENCE. 


A fifteen-payment policy on the life of T., issued in 1883, was payable to his 
wife and children, but a fractional part was payable to T. if alive in 1898. 
T. disappeared in 1888, and was not afterwards heard from. The subse- 
quent premiums were paid by the beneficiary. 


SAPS OTIEIOIOEE » ey a ree a eka eg Caeepa eee eee 





1068 Digest Index, 1900. 


Held, In a suit to recover by the beneficiary, that the Statute of Kentucky, 
which provides that seven years’ continuous absence shall be presumption 
of death, unless proof be made that he was alive within that time, throws 
the burden of proof on the party alleging that he was alive, and the fact 
that he was a fugitive from justice ca not affect the law, but may be 
shown in evidence to rebut the presumption. 

Held, That the jury should have been instructed that it was a question on all 
the evidence whether the insured was alive or not. It was error to in- 
struct to find for the insured if he had left the State more than seven 
years before and had not been heard from. 

Held, That where there was evidence of a consent to temporarily going to 
certain forbidden localities, a temporary residence there would not avoid 
the policy. 

Held, That the beneficiary was not debarred from recovering the whole 
amount since the insured had abandoned his claims on the policy, and 
the premiums had been paid by the beneficiary to keep it alive. Mutual 
Ben, Life Ins. Co. vs. Martin, 598. 


See BENEVOLENT Society 1; SvrcrpE 2. 


BENEVOLENT SOCIETY. 


1. CHANGE oF BENEFICIARY. 


The member of a benevolent society promised to transfer a certificate to her 
which was payable to the children, and in reliance on the promise she 
loaned him money and paid assessments at his request. He failed to 
make the transfer. 


Held, That where the transfer could only be made in the manner prescribed 
in the by-laws, the wife could not recover the benefit, nor could she re- 
cover the assessments. 


Held, That a contract between husband and wife is a nullity which equity 
will not enforce. 


The doctrine of estoppel cannot be invoked to substitute a different benefi- 
ciary from the one named. Clark vs. Supreme Council Royal Arcanum et 
al., 786. 
2. CHANGE OF CERTIFICATE, 


The certiticate of a benevolent society was payable to a certain beneficiary, 
if living, or if not to the heirs at law. Afterwards the beneficiary died 
and another similar certificate was issued with a new beneficiary sub- 
stituted. The latter, who also afterwards died, had no insurable interest. 


Held, That the second certificate was not invalidated as to the heirs at law. 
The designation of the beneficiary only was invalid, and the executrix of 
the member was entitled to recover on the second certificate. Doherty vs. 
Ancient Order of Hibernians Widows’ § Orphans’ Fund, 903. 


3. LiasriLity For ACCIDENT—NONPAYMENT OF ASSESSMENT. 


A certificate of a benevolent association which recites that it is subject to the 
by-laws, makes the insured who accepts it so subject, though the by-laws 
were not posted and published as the law required. 


The by-laws provided that no benefits for injuries should accrue or be paid in 
case of overdue assessment until received by the secretary. An indorse- 
ment on the certificate provided that in case of failure to pay assessments 
within a certain time, the certificate might be renewed by a pro rata 
payment for the unexpired portion of the quarter. Such failure occurred, 
but an amount was afterwards paid, which was in excess of the pro rata, 
to a local agent. 

Held, That there could be no recovery for an accident occurring before the 
money reached the secretary. 

Where the articles of association provided for assessments, but not who should 
make them, the directors had power to enact a by-law authorizing such 
assessments to be made by an executive committee. Fee vs. National Ma- 
sonic Acc. Ass'n, 635. 
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4, Ricut To Use or NAME, 


An unincorporated benevolent association was afterwards incorporated. Sub- 
sequently it was reincorporated under another law. After its original 
organization another corporation of nearly similar name had been formed 
by seceders and had been recognized by the Insurance Department. 


Held, That this did not affect the right of the reincorporated company to the 
use of its original name. 

Held, That the statute of New York authorizing such reincorporation in case 
of a mutual benetit fraternity by filing a declaration with the superin- 
tendent who must file it and refer it to the attorney-general for certificate 
of approval and on the receipt of the latter must license the company, 
does not authorize the superintendent to decide as to the right to the 
name and refuse to act. His duties are purely ministerial. People ex rel. 
United States Grand Lodge of Order of Brith Abraham vs. Payn, 232. 


5. SuspENSION oF MEMBER. 

Where a member who had surreptitiously left home was suspended for non- 
payment of dues, and his wife, who had notice of his suspension, and 
that the society refused to accept further payments of assessments, slept 
upon her rights for nine years, and until after she received news of his 
death, she cannot claim any rights as beneficiary under his benefit 
certificate. MacDonald vs. Grand Lodge A. O. U. W. of Kentucky, 82. 


6. TrtLe or BENEFICIARY. 

Where a certificate of a benevolent society names the wife as beneficiary, and 
it appears that it was by virtue of an agreement between husband and 
wife that she should pay the assessments in case of his disability, and 
she does pay some, she acquires an equitable interest of which she cannot 
be deprived except by a party having a stronger claim. 

Such wife has a right to the proceeds superior to that of a sister, where the 
husband afterwards surrendered the certificate in exchange for one mak- 
ing the latter the beneficiary, thotigh the constitution provided there 
should be no vested right in such proceeds and that the policy could be 
assigned. Benard vs. Grand Lodge of the Ancient Order of United Workmen 
of the Dakotas et al., 512. 

See Lex Locr 4. 


BINDING SLIP. 


UsaGE as TO BROKERS, 

The company on the application of brokers issued a binding slip on a risk 
previously insured by it for a year. which recited the risk, the company, 
the amount, time of beginning of risk and that a renewal (previously 
sent) was not in force, also, ‘this memorandum to be void on delivery 
of policy,” but stated no consideration. 

Held, That this was not such completed contract as would exclude parol evi- 
dence of a custom to issue such slips to brokers for temporary insurance 
pending the consideration of its acceptance by the company, in which 
case a policy would be issued or if rejected the insurance would cease, 
and that the brokers well knew the custom and contracted with refer- 
ence to it. ; 

Held, That in such case no recovery can be had for a loss several days after 
notice to the brokers of its rejection. Underwood et al. vs. Greenwich Ins. 
Co., 149. 


BOND. See Creprr Insurance; Empioyer’s Liasrry 1. 
BOOKS OF ACCOUNT. See Proors or Loss 1. 


BROKER. 


1. AGENcY or—KNOWLEDGE OF PoLicy VIOLATION. 
The broker, on the agreement of the company to allow him commissions on 
acceptable risks, received policies from the manager and delivered them, 
receiving his commissions from the company. 
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Held, That he had power as an agent to waive policy conditions. 


The agent knowing the factory was operated at night delivered a policy 
providing that it was void in case of such operation after 10 p. m.; also 
forbidding agents to waive its conditions. 


Held, That the knowledge of the agent was a waiver of night use. 


Held, That a statement by the company that the policy had been canceled for 
violation, on being notified of the loss, was a waiver of proofs. 


The insurance was specific on different items with other concurrent insurance. 


Held, That where the loss was total and the insurance small, with a liberal 
estimated value, a failure to show the specific loss on each item, not ob- 
jected to at the time, will not be ground for setting aside a judgment. 
Improved-Match Co. vs. Michigan Mut. Fire Ins. Co., 53. 


2. KNOWLEDGE oF MorTGAGE. 


The application was procured by a firm of agents and brokers and placed 
with the agents of a foreign company who wrote the insurance. 


Held, That the knowledge of the brokers of the existence of a mortgage and 
other insurance in violation of the policy provisions would justify a sub- 
mission to the jury and a finding that the company was estopped to set 
up the violation. Palatine Ins. Co. vs. McElroy, 462. 


See Cance.uation 2; Lex Loci 2. 
BROKERS. See Bryprne S11P. 
BY-LAW. See Introxicatrna Liquors. 


CANCELLATION. 


1. AvutTHORITY oF AGENT. 


The insured applied to an agent to procure insurance, which he did, in a 


company not his own, but received a request for cancellation while still 
in his possession and surrendered it, procuring a policy in another com- 
pany which was also ordered canceled. Four policies in all had been 
issued, surrendered and canceled while in the agent’s possession. 


Held, That if the agent had no authority to surrender, the first policy issued 
was valid, unless legally canceled, and the others void; but where the 
insured had ratified the act of her agent in surrendering another policy 
on furniture, and had left the policy in his hands, thus misleading the 
second insurer, the law will not permit her to say he had no authority to 
cancel, and no recovery can be had against the second company. Kooistra 
vs. Rockford Ins. Co. of Rockford, Jll., 247. 


2. Broxers’ Commission. 


The policy stipulated that in case of cancellation by the insured, the usual 
short-rate premium should be returned. 

Held, That the insured was entitled to the full short rate. The company 
could not deduct from the amount the commission allowed to the 
brokers. McKenna vs. Firemen’s Ins. Co., 376. 


3. OTHER INSURANCE IN CASE OF. 


The policy provided that it might be canceled after five days notice. On the 
day of receiving the notice, the insured called upon the agent of another 
company and asked if he could place the risk, and was told he thought 
he could. The agent, unknown to the insured, at once wrote the policy 
and entered it on his register, but it was not delivered, nor the premium 
paid or promised. 


Held, That other insurance had not been effected, and the first policy, which 
provided against other insurance, continued liable. Milwaukee Mechanics’ 
Ins. Co. vs. Graham, 175. 


See Acent 3; MortTGace 3; Premium 8. 
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CARRIER. See Risk 8. 
CITY ORDINANCE. See Reparrs. 


CLASSIFICATION. See Vatvep Poticy Law. 
CLEAR SPACE. See Risk 3. 
CLERK. See AceEnt 5. 
COINSURANCE. See Oruer Insurance 1. 


COLLISION. 
Insury FROM IcE. 


Injury to a vessel resulting from intentionally forcing it through a field of ice 
which proves to be heavier than was supposed, is not a damage from col- 
lision within the meaning of a marine policy. Newtown Creek Towing Co. 
vs. Aitna Ins. Co., 1038. 


COMMISSION. See Cancetxartion 2. 
COMMISSIONS. See AcEnrt 6, 7. 
COMPROMISE. See Lumtation; Susrocarion. 


_ CONTRACT. 
1. Wuen CompLete—ACTION. 


The application, after examination of the applicant, was forwarded to the 
company, and part of the premium paid in cash and a note given for the 
remainder, under an agreement with the agent that the insurance should 
begin from that date. The policy was issued and forwarded to the agent, 
who notified the applicant by mail that he would delivér it, but the ap- 
plicant died before such delivery had been made. 

Held, That there was a completed contract. ; 

Where the policy conformed to the application the fact that the applicant 
had desired it made payable to a different party was not a variance 
which defeated it. 

Failure of the agent to personally examine the applicant as required by the 
rules of the company did not affect the validity where such rules were not 
shown to be known to insured. 

Under a misconception suit was brought by the party whom it was intended 
to make beneficiary instead of by the party who, according to the appli- 
cation, was beneticiary, the policy itself being in the control of the com- 
pany, and when the error was discovered the limitation period had expired. 

Held, That where a second action was begun within a reasonable time, the 
company was estopped to set up the limitation. Phillips vs. Union Cent. 
Life Ins. Co., 628. 


2. Wuen INcoMPLETE IN CASE OF DEATH—RECOVERY OF PREMIUMS. 


The application for a life policy provided that no insurance should be in force 
until the delivery of the policy and payment of premium while in health. 
The agent received an amount which he supposed was the correct pre- 
mium, but which was really less, and correspondence ensued between the 
agentsand thecompany. ‘The president wrote to the applicant on receipt 
of the application, that it was accepted and a policy was being issued. 
Its delivery was delayed by the correspondence, and it was recalled from 
the agent by the company before the sickness of insured. 

Held, That the insurance had not been completed, and there could be no 
recovery. 

Held, That the money paid for premiums could not be recovered in an action 
for damages. Ray vs. Security Trust § Life Ins. Co., 369. 


See Lex Loct 2, 3, 4; Premium 4, 5. 
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CONTRIBUTION. See Orner INsuRANCE. 
CORPORATION. See Orricer. 


CREDIT INSURANCE. 
ConsTRUCTION OF BonD. 


The bond of a credit mdemnity company insured a creditor against the in- 
solvency of debtors, for a certain sum over and above a specified initial 
loss to be borne by insured. 


Held, That claims against parties shown by any competent evidence to be 
insolvent were within the protection. 

Held, That where the bond provided that three successive proofs should be 
ade at stated times, and that the amount due under the final proof 
should be adjusted and paid, a debt due and paid before final proof 
should not be included in the initial loss. 


A rider attached, provided that similar losses provable under a renewal of a 
lapsed certificate might be proved under the conditions of the bond. 


Held, That only losses in excess of the initial loss were provable. 


Questions as to whether firms were separate or branches of a single firm were 
for the jury. 

Held, That a compromise of debts where not forbidden by the bond nor shown 
to injure the insurers did not relieve‘the latter from responsibility. 

Where the bond was restricted to debtors having a certain mercantile rating, 
and a debtor in‘the rating book which was a branch was referred to the 
parent house which was within the rating, the rating of the branch was 
for the jury. 

Where the bond provided that losses on claims under extension at the time 
of paying premiums should not be included, notes taken as evidence of 
preceding debts, though maturing at a later date, were not an extension. 
Strouse et al. vs. American Credit Indemnity Co. of New York.—American 
Credit Indemnity Co. of New York vs. Strouse et al., 980. 


CREDITOR. See InsuraBiz INTEREsT 1, 
CREDITORS. See AssicnmMent 4. 
CRIMINAL ACTION. See Lianitiry 2. 
CROP. See Hat. 
DAMAGES. 


From SmMokE or Soot. 


\ 


An insurance company which by its policy contracts to insure ‘against all 
direct loss or damage by fire,” etc., is not liable for damages arising from 
smoke and soot escaping from a defective stovepipe, and emanating from 
a fire intentionally built in a stove, and kept confined therein, nor for 
damages caused by water used in cooling a portion of the ceiling heated 
by such pipe, but not actually ignited thereby; it not appearing that the 
use of the water was necessary to prevent ignition. 

There was, on the trial of an action against an insuratice company, no error 
in refusing to allow the plaintiff to introduce in evidence a proof of loss 
which showed on its face that the company was not liable, nor in refus- 
ing to allow the plaintiff to prove by paroi testimony facts a recital of 
which in the proof of loss at the time of its presentation to the company 
would have made the proof legally sufficient to support a claim of loss. 
Cannon vs. Phenix Ins. Co. of Hartford, Conn., 1023. 


DEATH. See Benerictary; Contract 2; LiaBrmity 2. 


DEBTS. See Crepit INsvURANCE. 
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DELIVERY. See Lex Locr 2; Premium 2. 
DEPOSIT. See Lex Loctr 3. 
DIRECTORS. See Liasrzrry 1. 


DIVIDENDS. See Ponicy 1; Tontinez 1. 
DIVORCE. See Wire’s Poricy 1. 


DWELLING. See Use; Vacant. 
EMBEZZLEMENT. See Surety 1. 


EMPLOYER’S LIABILITY. 


1. In Case or Rarmuroap—AFrrer DEATH OF EMPLOYEE. 


A surety company indemnified a railroad against losses through dishonesty or 
culpable negligence of certain named employees in specific amounts, 
which should occur and be discovered during the continuance of the con- 
tract and within six months after the death of the employee. The bond 
provided, ‘‘ that the company, upon the execution of a stipulated amount 
of risk or insurance under the terms of this bond in behalf of any employee 
shall not thereafter be responsible to the employer under any previous 
insurance of said employee, it being mutually understood that it is the in- 
tention of this provision that but one (the last) insurance of the employee 
shall be in force at one time, unless otherwise provided.” A new list of 
employees was furnished each year and accepted and the premiums on 
them paid. No duration was specified in the bond, but the notice of ac- 
ceptance each year by the company specified that insurance should be for 
the year. 

Held, That the duration of the bond was for one year, and each acceptance 
was a renewal which terminated liability for any previous: defalcation 
which had not been discovered. 

Held, That the company was not liable for the defalcation of an employee who 
died after the operation of the bond and which was discovered within 
six months after his death, though retained in his position until his death. 
Florida Cent. § P. R. Co. vs. American Surety Co. of New York, 673. 


2. LiaaBILity FoR ACCIDENT. 


The policy insured against liability for accidents to employees. The em- 
ployer agreed to conduct its business in compliance with all statutes pro- 
viding for the safety of persons. A statute required that all shafting, 
set screws and machinery shall be carefully guarded. A collar on ashaft 
fifteen feet above the floor, which could only be reached by a ladder, used 
when needed for oiling, was fastened to the shaft by a set screw which 
projected about five-eighths of an inch from the collar. The projection 
caught the sleeve of an oiler and injured him. 

Held, That it was error to hold, asa matter of law, that the set screw was 
not properly guarded. 

The policy provided that the insurer should defend the insured in any action 
brought by its employees, provided the premises were maintained in con- 
formity with the law. 

Held, That the insurer could not withdraw from the defense after the trial 
had begun, on the ground that the statute had been violated, until such 
fact had been established by the trial, and the insurer is estopped by such 
withdrawal from claiming to be relieved from liability by a judgment 
taken against the insured by default. Glens Falls Portland Cement Co. 
vs. Travelers Ins. Co., 748. 


3. Notice or ACCIDENT—WAIVER By AGENT. 


Policies of insurance should be construed, like other contracts, so as to give 
effect to the intention and express language of the parties. 
VoL. XXIX.—68. 
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In a policy which insures against loss from liability to employees of the in- 
sured who may accidentally sustain bodily injury while in the employ of 
the insured ‘‘ under circumstances which shall impose upon the insured a 
common-law or statutory liability to such employees by reason thereof,” 
a stipulation as follows: ‘‘ Immediate written notice shall be given this 
company of any accident and of all alleged injuries, together with copies 
of all statements made by employees, and all other information in posses- 
sion or knowledge of the insured in any way relating to such accident or 
liability therefor,” is of the essence of the contract, and cannot be waived 
by an agent of the company without authority therefor. 

When such policy contains a stipulation that ‘‘no agent has authority to 
waive or alter anything in this policy contained,” and the same is ac- 
cepted by the insured, it is both notice to and an agreement by the in- 
sured that an agent has no authority to waive or alter anything contained 
in the policy. 4 

“Immediate written notice” in such stipulation means written notice within 
a reasonable time under the circumstances of the case; and, where the 
facts are not disputed, what is a reasonable time is a question of law. 
Travelers Ins. Co. vs. Myers et al., 894. 


ENTIRE CONTRACT. 
In Case or House AND FURNITURE. 


The policy insured, in separate amounts, a house and the furniture for a single 
round sum as premium. It provided that in case of misrepresentation as 
to any material fact regarding the insurance, either before or after the 
loss, the entire policy should be void. It was agreed that there was 
fraud in the proofs of loss as to the furniture. 

Held, That in case of admitted fraud the contract should, in equity, be 
treated as entire, and the whole policy was avoided. Home Ins. Co. vs 
Connally, 642. 


EVIDENCE. See Apprication4; Surcipe 3, 4. 


EXPIRATION. See Risk 9. 
EXPLOSIVES. See Risk 7. 

EXPRESS COMPANY. See Risk 8. 
FIDELITY. See Guarantee; Surety 1. 
FORECLOSURE. See Mortcace 3; MortGcacer 4; TItxe 9. 
FOREIGN COMPANIES. See Lex Loct 3. 
FOREIGN COMPANY. 


Errect oF STATUTE AS TO NONPAYMENT OF PREMIUMS. 


A tontine dividend policy, issued to a citizen of Missouri, provided for a 
specified paid-up policy in case of default of premium, and also that it 
should be construed according to the statutes of New York, which was 
agreed on as the place of contract. A statute of Missouri provided that 
no policy issued to a citizen of that State should be forfeited for nonpay- 
ment of premium, but should be subject to certain rules of commutation. 

Held, That a finding of the State court that the statute was binding on all 
companies doing business in Missouri, and its provisions were conditions 
accepted with the privilege of doing business there, is binding on a 
Federal court. 

Held, That an exemption of a foreign company from the provisions of such 
statute, on the ground that it interferes with the constitutional right of a 
corporation to contract, will not be permitted. A State has a right to 
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impose such conditions as it may elect on corporations seeking to do 
business there. 


The policy is aot such an inter-State contract as will allow the parties to 
contract for exemption from the Missouri statute, when such contract is 
made through the comity of Missouri. 


Insurance is not commerce, and laws regulating it in case of contracts be- 
tween a citizen of the State and corporations of other States are not 
invalid as regulations of inter-State commerce. New York Life Ins. Co. 
vs. Cravens, 876. 

See Lex Loct 1, 4. 


FRAUD. See OrHEr Insurance 1. 
GIN HOUSE. See Risk 4, 
GUARANTEE. 


NoricE—SvuspPENsIon OF BANK —KNOWLEDGE OF AGENT. 


A requirement in a fidelity bond of notice of defalcation as soon as practicable 
after knowledge of the employer, does not require notice in case of mere 
suspicion which would not justify an accusation of dishonesty. 


A provision that a written statement of the loss, certified by an officer of the 
employer and based on its accounts, shall be prima facie evidence, makes 
such statement prima facie evidence in a suit, and not merely for the 
purpose of presenting the claim to the insurer. 


The suspension of a bank and its possession by an examiner is not in itself a 
retirement of the president or cashier within the meaning of a surety bond. 


A bank president is not authorized, in the ordinary course of business, to cer- 
tify to the fidelity of a cashier for the purpose of his securing a bond. 


Where an agent is doing acts not in performance of any duty to his principal, 
nor in accord with his authority, but for his own selfish purposes, a pre- 
sumption that the agent informed his principal, as in duty bound, does 
not exist. American Surety Co. of New York vs. Pauly, 3. 


HAIL. 


CoMPUTATION OF MEASURE OF DAMAGES. 


The policy insured growing corn against loss by hail, and required in case of 
partial loss that a true account of the remaining portion should be kept. 

Held, That it is sufficient to compute the amount saved from the average 
of a part gathered when it is desirable to know the amount before the 
harvesting could be completed. 

It was stipulated that the loss should be estimated by comparing the yield 
of the damaged part by the fair average crop on an equal uninjured tract 
in the immediate neighborhood. 

Held, That evidence of the yield of other tracts in the vicinity, though not 
equal in size or productive capacity, was admissible. 


Held, That evidence of an adjoining owner as to injury of his crop from hail 
was admissible as to the issue of whether hail had done damage; so 
also was evidence of an adjuster who had examined the field, as to his 
experience. 

Where the recovery was stipulated to be according to the number of bushels 
estimated at their market value, and that the insured should care for the 
remainder of his crop, the recovery is for the market value less the cost 
of preparing it for market, and where no evidence is given of such cost the 
finding must be for the insurer. Barry vs. Farmers’ Mut. Hail Ass’n, 261. 


HEALTH. 


1. Receret or PREMIUM As WAIVER. 
A refusal to charge that statements as to health of insured are guaranties, and 
if the answers are untrue, whether known to the insured to be so or not, 
they vitiate the policy, is not error; such is not the law. 
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Where premiums are received and the policy carried without offer to cancel 
after knowledge of the fact that insured is pregnant, a statement to the 
contrary in the application is waived. Chicago Guaranty Fund Life Soc. 
vs. Ford, 953. 


2. Wen REQUISITE To VaLipiTy oF PoLicy—PLEADING. 


Section 3625, Rev. St., applies to false answers to eet in the ap- 
plication for a life insurance policy, but does not apply to conditions in 
the policy itself. . 

Where a life insurance policy contains a condition to the effect that no obli- 
gation is assumed by the company, unless at the date of the policy the 
insured is alive and in sound health, there can be no recovery upon such 
policy if it is made to appear upon the trial that the insured was not in 
sound health at the date of the policy. 


To constitute the answer to an interrogatory in an application for a policy of 
life insurance a defense to a recovery on such policy, it must be clearly 
proved that such answer was willfully false, and was fraudulently made; 
that it is material, and induced the company to issue the policy upon it; 
that but for such answers the policy would not have been issued ; and 
that the agent and company had no knowledge of falsity or fraud of such 
answer. 


In an action on a life insurance policy, where there is an averment in the pe- 
tition of performance of all the conditions of the policy, and the court 
having charged the jury that the parties are held and bound by all the 
terms and conditions of the policy, it is error to add to such charge the 
following: ‘‘ Unless there is something in the evidence that satisfies 

ou that the parties did not know, and did not enter into the policy 
Leowine. its terms and conditions.” Such an action is for the purpose 
of enforcing the policy, with its conditions, and not for the purpose of 
setting it aside or evading its conditions. 

In life insurance, ‘‘sound health” means that state of health which is free 
from any disease or ailment that seriously affects the general healthful- 
ness of the system, not a mere indisposition. Metropolitan Life Ins. Co. 
vs. Howle, 756. 


See Apprication 1, 2; Inroxtcatine Liquors. 


ICE. See Cottision. 
ILLEGAL BUSINESS. See Risk 5. 


INCUMBRANCE. 
EFFECT OF MISREPRESENTATION. 


When an application for an insurance policy is oral, and no inquiry is made 
as to the character and condition of the title to the property to be insured, 
a failure to disclose the existence of incumbrances will not, in the ab- 
sence of fraud, avoid the policy. ; 

A misstatement, in an application for a policy of insurance, of a material fact, 
inducing the acceptance of the risk, will avoid the policy. 


A misrepresentation as to the amount of incumbrance upon property sought 
to be insured, where the policy is conditioned that it will be void if the 
property be mortgaged, or otherwise incumbered, without notice to and 
consent of the company indorsed thereon, will, in the absence of a waiver, 
avoid the policy. Seal vs. Farmers’ § Merchants’ Ins. Co., 177. 

INDEMNITY. See Creprr Insurance. 
INDUSTRIAL POLICY. See Assicnment 3. 
INDUSTRIAL PREMIUM. See Premivm 11. 


INSOLVENCY. See Assessment 1. 
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INSURABLE INTEREST. 


1. Or CREDITOR AS ASSIGNEE. 


An insurable interest by the assignee at the time of assignment is sufficient 
to support a recovery on a policy though it subsequently ceased. 


Such interest by a creditor is not ended by his participation in the benefits 
of a general assignment by the insured, conditioned on all participants 
accepting their dividends in full settlement of claims, where such divi- 
dends are not actually full payments. 

Where in such case the dividends did not equal the claim, and the unpaid 
portion was greater than the amount of the policies assigned as collateral 
and on which the premiums were paid by the creditor, and the debtor 
made no attempt to reclaim the policies, but simply notified the company 
to cancel, but the company continued to receive the premiums and finally 
paid the claims to the assignee, no recovery could be had against the 
company by the debtor’s estate, which could only assert any claim for 
the excess of the amount paid above the premiums against the assignee. 
Manhattan Life Ins. Co. vs. Hennessy, 289. 


2. Wuart Is Surricrent. 


A policy of insurance, in and by which the parties thereto agree for insur- 
ance against fire upon property in which the party to whom the policy is 
issued has no insurable interest at the time of making the contract, is not 
on that account void. It is sufficient to support the policy that an insur- 
able interest subsists during the risk and at the time of the loss. Sun 
Insurance Office of London vs. Merz, 344. 


INTEMPERANCE. 


ConsTRUCcTION oF Poticy. 


The policy stipulated that if the insured should become so intemperate as to 
impair his health or to induce delirium tremens, the company should have 
the unquestioned right, upon becoming satisfied of such fact, to terminate 
the contract upon the tender of the legal reserve. 

Held, That the insurer could not terminate the contract at will or upon being 
satisfied that the insured had become so intemperate, but only when, as a 
matter of fact, such was the case. Janneck vs. Metropolitan Life Ins. Co., 
556. ° 


INTEREST. See Premium 11; Tite 4, 


INTERPLEADER. 


PAYMENT—PARTIES—ASSIGNMENT. 


Where the same debt of duty as regards the payment of a life policy is claimed 
by all the parties in a bill of interpleader, are all dependent on or derived 
from a common source, the plaintiff has no claim or interest and has in- 
curred no independent liability to any of the parties, the requisites of a 
good bill exist. 

Where it appears by the answers that each of the parties defendant claims a 
right, the complainant is not put to other proof or proof of allegations 
that it did not know whom to pay. 

The acknowledgment by an insurer of the receipt and filing of assignments of 
policies forwarded to it, is not an acknowledgment of liability to the 
assignee. Morrill vs. Manhattan Life Ins. Co. et al., 481. 


INTOXICATING LIQUORS. 


By-Law RepvucinG INSURANCE. 


Oral proof of the adoption of a by-law is inadmissible, where a certified copy 
can be used under a State statute. 
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The policy provided that it should be subject to the regulations and rules of 
the association which were in force or might be afterwards enacted. 


Held, That new conditions might be added to the policy as to the future by 
subsequent rules, but they cannot be made retroactive so as to forfeit or 
reduce the liability on the policy on account of previous acts by the in- 
sured. 


A subsequent by-law reduced the amount recoverable in case of death result- 
ing from the use of intoxicating liquors. 


Held, That the question whether the policy was affected by such death was 
one of fact, and depended on whether the disease which produced the 
death was already seated in a fatal form or not prior to the passage of the 
by-law. Lloyd vs. Supreme Lodge Knights of Pythias, 744. 


See AppiicaTion 2; Lex Loct 3. 


IRON SAFE. 


1, NoncompLtiaNcE—KNOWLEDGE OF AGENT. 


The failure of insured to comply with a promissory warranty to keep his books 
of account in an iron safe does not invalidate the policy. 


A solicitor employed by the agent of the company to take applications on an 
agreement to divide commissions is the agent of the company, so that his 
knowledge that insured had no safe is the knowledge of the company. 
Citizens’ Ins. Co. of Pittsburg, Pa., vs. Crist, 765. 


2. Watver By AGENT—JURISDICTION. 


While this court, exercising the jurisdiction conferred by article 101 of the 
constitution, will not undertake to review, either as to law or fact, all 
cases which may be decided by other courts of the State (since, if that 
had been the intention of the framers of the constitution, all cases would 
have been placed upon the basis of those in which appeals to the supreme 
court are allowed), nevertheless the jurisdiction thus conferred will be 
exercised in any proper case, whether presenting issues of law or fact, or 
both; the question as to what constitutes a ‘“‘ proper case” depending 
upon varying circumstances, and requiring the exercise of a sound legal 
discretion. 


insurance company, like an individual, may limit the authority of its 
agents; and where direct notice of such limitation, or any notice which 
a prudent man is bound to regard, is brought home to the assured, he is 
bound by it, and relies upon any act in excess of such limited authority 
at his peril. 

Where, in a case in which neither fraud nor error nor subsequent knowledge 
and ratification by the company are alleged or proved, the assured signs 
a contract in which is embodied the ‘‘iron-safe clause,” and accepts and 
retains, until a loss occurs, a policy in which said clause is embodied, and 
which has printed upon its face a condition to the effeet that no officer, 
agent, or representative of the company shall have power to waive,or be 
deemed to have waived, any condition of the policy, unless such waiver 
shall be written upon or attached thereto, the assured is bound by such 
clause, a8 by a promissory warranty, and by such limitation upon the 
authority of the agent. And the knowledge being thus brought home to 
him that the agent with whom he was dealing was without authority, 
verbally, to waive such clause and such condition, a verbal waiver alleged 
to have been agreed on by such agent contemporaneously with the execu- 
tion of the written contract, even though proved without objection by 
parol evidence, does not bind the company. 


The evidence in this case, admitted without objection, was insufficient to 
establish the alleged waiver. Murphy vs. Koyal Ins. Co. of Liverpool, 
210-11. 


JURISDICTION. See Iron Sare 2. 
KEEPING. See Risx 6, 
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KEROSENE. See Risk 6. 
LEIN. See Premium Note 6. 
LEVY. See Premium Note 2. 








LEX LOCI. 


1. ATTACHMENT oF CLAIM. 


The defendant, a resident of Indiana, insured his property, situated in that 
State, against loss by fire in the Fire Association of Philadelphia, a corpo- ; 
ration organized under the laws of the State of Pennsylvania, but doing a | 
business through agents also in Indiana and Kentucky. A loss having i. 
occurred, this action was brought in the State of Kentucky by a creditor 
of the defendant, proceeding against the defendant by constructive ser- 
vice of process as a nonresident, and against the fire association as gar- 
nishee, by service of the order of attachment upon its agent in this State, 
upon whom, under our statutes, process may be served to bind the com- | 
pany. The indebtedness sought to be attached not being payable here, wi | 
and none of the transactions out of which it arose occurring here. 

Held, That the debt sought to be subjected had no situs within this State, 
and that itis not given asitus here by reason of the fire association 
coming here and doing business in this State through an agent, although 
our statutes provide that service of process upon such agent shall bind 
the company. 4 

Were a judgment to be rendered herein subjecting this debt, the same would 5 | 
not constitute a bar to a subsequent action by the defendant against the 
fire association, because this court has neither jurisdiction over the de- 5 | 
fendant who has not been served with process and has not appeared, nor 
over the debt which the association owes to the defendant, that debt hav- 
ing no situs within this State. 

Attachment is essentially a proceeding in rem; and where the defendant has 
not been personally served with process and has not appeared, if there is 
no rem within the jurisdiction of the court, the court has no jurisdiction 
whatever. It is otherwise where the defendant has been served with 
process or where he enters his appearance, for then the action becomes 
one in personam. 

Where both plaintiff and defendant are residents of another State, under the 
laws of which the defendant is permitted certain exemptions, the same 
will be enforced here by reason of the law of inter-State comity ; and 
where the defendant has not been served with process and has not appeared, 
the garnishee may make the plea of exemptions in behalf and for the 
benefit of the absent defendant. Fry § Co. vs. Crabb and Fire Ass’n of 
Phila., 84. 


































2. Or Contract—DELIvERY. 


Agents of insured in New York requested brokers in that city to procure in- 
surance on property in Maryland in a Massachusetts company. The bro- 
kers forwarded the application to the agents of a Massachusetts company 
in Boston, with whom they had an account. The policy was prepared 
and forwarded from there to the agents of insured. The premium was 
charged to the brokers, who were paid by the agents of the insurer from 
their commissions. | 

Held, That the policy was a Massachusetts contract, and the brokers were 4 

* agents of the insured. qi 

Held, That unless the conditions of the policy are unusual or extraordinary, 4 
it is binding when delivered, though the conditions are not in the 
application. Commonwealth Mut. Fire Ins. Co. vs. Knabe § Co. Mfg. Co., i 
34. : 
















3. Or ConTracT—REPRESENTATIONS AS TO INTOxICATING Liquors—DEPosiT oF 
Forercn ComMPANIEs. 


The insured in Texas represented in his application that he had never been +i 
rejected by any other company, and stipulated that if his statements 
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were false, or he should use alcoholic liquors to excess, the company 
should not be liable for the amount of the insurance. His representa- 
tions were false, and he afterwards used liquor to excess. The statute of 
Missouri, where the home office of the company was located, provided 
that no misrepresentation should avoid the policy unless it contributed to 
the death. The misrepresentation did not so contribute. 


Held, That where the policy and the premiums were made payable at the 
home office, although the contract was made in Texas, its legal effect will 
be determined by the statutes of Missouri in the absence of evidence that 
the parties contracted with reference to the laws of Texas. 


Held, That a statutory requirement compelling the appointment of an agent 
to accept service does not make Texas the place of performance. 


Held, That the statute of Missouri was broad enough to include assessment 
associations. 


Held, That the statute of Texas requiring deposits from companies of foreign 
countries, and of States requiring deposits of Texas companies, does not 
require a deposit from companies of other States which do not themselves 
require deposits. Seiders vs. Merchants’ Life Ass’n of the United States, 97. 


4. Or Contract In Case oF BENEVOLENT SOCIETY. 


A citizen of Maryland became a member of a benefit association of New York, 
his wife being named as beneficiary. The contract was accepted in 
Maryland through a resident agent, who received the dues and assess- 
ments and paid claims there. 


Held, That it was a Maryland contract, and the rights of members to the 
funds were to be determined by the laws of that State. 


Where the wife died before the insured and no other beneficiary was named, 
and a bill of interpleader was filed by the company in New York in suits 
brought by representatives of the husband and wife, and service by pub- 
lication was had on the administrator of the wife, who had begun pro- 
ceedings in Maryland, and the court decreed in favor of the representa- 
tive of the husband, to whom the company paid the money, the decree 
was not binding in Maryland. 

Where the by-laws provided that the insured should designate the beneficiary, 
and might change the same at will, the administrator of the wife was the 
proper party to receive the money. LEzxpressman’s Mut. Ben. Ass’n vs. 
Hurlock, 934. 


See AppiicaTion 2, 3; Premium 4, 5. 


LIABILITY. 


1. Dears From Crimrnau ACTION. 


In an action on a policy of life insurance which provided that the policy 
should be void if the insured should die in consequence of his own 
criminal action, the evidence showed that D., who boarded at the house 
of insured, was sitting in a room with the wife of insured, when insured 
entered and asked what they were talking about him for; that D. arose 
from his chair and took a step forward, when insured said, ‘‘ Don’t raise 
up at me, or I will smash your snoot,” to which D. replied, ‘‘Smash 
ahead,” whereupon they went together; both being cut in the fight, and 
insured fatally so. Held, That a peremptory instruction for plaintiff was 
proper. Prudential Life Ins. Co. of America vs. Highee’s Adm’r, 859. 


2. Decision oF Drrecrors. 


Denial of liability because there is no existing insurance is a waiver of proofs 
of loss. 


The constitution of a mutual company prohibited payment until the directors 
were satisfied that the fire was accidental, but in such case liability 
should be finally decided by a majority of the members, 

Held, That a mere decision of the directors, though at the instance of the 


insured, was not binding on him. Soorholtz vs. Marshall County Farmers’ 
Mut. Fire Ins. Co., 173. 
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LIMITATION, 


CoMPROMISE, 

The stipulation in a policy that no action can be maintained thereon, unless 
brought within 12 months after the fire, does not apply to an action to en- 
force a compromise agreement made between the parties after the prop- 
erty was destroyed. Hanover Fire Ins. Co. vs. Hatton, 664. 


See Poticy 2; Risk 9; Stock Nors. 










LOAN. See Wire's Poricy 3. 


MAILS. See Premium 1. 






MEASURE OF DAMAGES. See Ham; Tirtez 4. 






MECHANICS. See Risx 2. 







MEDICAL EXAMINER. See Orricer. 


MORTGAGE. 
1. Evrrect or SATISFACTION. 


The giving of a mortgage on insured chattels in violation of a condition of the 
policy against incumbrances renders such policy void. 

In such case the cancellation or discharge of the lien before loss occurs re- 
vives the contract. 

And the burden of proving such cancellation of the lien is on the insured. 
Home Fire Ins. Co. vs. Johansen, 170. 


2. Own Part or INsurED PROPERTY. 


The policy was on both real and personal property and provided that it 
should be void in case of subsequent mortgage or other insurance and 
was based on an application and diagram. 

Held, That the provision for forfeiture in case the property was mortgaged 
applied to the whole property, and was not violated simply by chattel 
mortgages on the personal property. 

Held, That the payment of the mortgages before the fire entitled the plaintiff 
to recover on the personal property. Born vs. Home Ins. Co. of New York, 
242, 
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3. WAIVER OF FORECLOSURE BY AGENT—CANCELLATION. 


The defense was foreclosure proceedings begun without the knowledge of 
the company. 

Held, That under the statute of South Carolina, making the party taking 
applications, collecting premiums or examining losses the acting agent 
of a foreign company, the knowledge of such proceedings by the agent 
receiving the applications and the premiums and notifying of the loss, 
is the knowledge of the company, and a waiver. 

The insured is entitled to show such waiver, though not specifically pleaded. 

Where there is evidence that such agent examined the ruins of the fire, it is 
not error to charge that one examining the loss on behalf of the company 
is its agent within the statute. 

A charge that notice to an agent of the facts forfeiting a policy is notice to 
the insurer is not error. 

Where there had been an adjuster to view the premises, and blank proofs of 
loss had been given, though no adjustment had been made, it was not 
error to charge that an agent aiding in adjusting the loss after knowledge 
of forfeiture is evidence to be considered as to waiver of forfeiture. 

A charge that where the company has the right to cancel on five days’ notice 

and fails to cancel either before or after the fire this may be considered as 
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evidence of waiver, by the jury, is not error. Norris vs. Hartford Fire 
Ins. Co. et al., 436. 


4. Wuen Poticy Is Nor Avorpep. 


The policy was on wheat in a granary and provided that the entire policy 
should be void if the subject insured should be or become incumbered 
by a chattel mortgage. 


Held, That evidence of the party who prepared the proofs of loss that the 
insured had informed him that he was not the owner of the granary was 
evidence that a statement to the contrary in the proofs was not willfully 
false. 

Held, That where the insurers did not appear to have been informed of a 
chattel mortgage on the wheat and the insured filed an unsworn plea 
without objection that it was without consideration because the note for 
which it was security had not been delivered to the mortgagee, evidence 
to show such nondelivery was admissible, and in such case the policy 
was not invalidated by the mortgage. 


Held, That the fact that the mortgage was discharged on the day after the 
execution of the policy would not relieve from a forfeiture already in- 
curred by the terms of the policy, when not waived by the insurer. 
Insurance Co. of North America et al. vs. Wicker et al., 790. 


See Broxer 2; INcUMBRANCE. 


MORTGAGEE. 


1. Errect oF FoRECLOSURE. 


The policy was procured by and issued to the mortgagor who paid the pre- 
miums, and provided that the loss was payable to the mortgagee. The 
mortgagor afterwards foreclosed and purchased the property for an 
amount equal to the full amount due, including interest. After the pur- 
chase, but prior to expiration of redemption period, the property burned. 
After the expiration of the period the mortgagee received his deed. The 
statute of the State provided that property so insured for the benefit of 
mortgagee shall be deemed to be on the mortgagor's interest. 


Held, That the interest of the mortgagee in the policy was only as a security 
for his debt, which was extinguished by the foreclosure sale, and he could 
not recover. After purchase he might have procured a policy as pur- 
chaser, and thus have insured his interest. Reynolds vs. London § Lanca- 
shire Fire Ins. Co. et al., 330. 


2. Faruure To INsurE—INCREASE OF RISK OF THRESHER. 


In an action to replevin a threshing outfit by the holder of a chattel mort- 
gage it appeared that thé mortgagee was to procure insurance at the 
cost of the mortgagor as additional security, and the mortgagor signed 
a written form of application for such insurance to be procured by the 
mortgagee with loss payable to itself as interest might appear, along 
with a note for the premium, which were delivered to the mortgagor. 
After the fire, four months later, the mortgagor received word from the 
mortgagee that he was still trying to find a company that would accept 
the risk, and if he failed the note would be returned, as it shortly was. 


Held, That damages through failure to insure could be pleaded as a counter- 
claim, but whether there was a contract to insure was a question for the 
jury. 

Held, That whether the use of an engine which was part of the outfit, for 
power in a feed mill would have increased the risk so as to vitiate a 
policy contracted to be secured for it while stored, was a question for 
the jury. 

Where a self-feeder constitutes a part of the threshing outfit, it is insured 
under a policy covering generally the outtit. Minneapolis Threshing-Mach. 
Co. vs. Darnall, 687. 
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3. Lien or ASSIGNEE. 


A mortgagee sought to enforce against the insurance money a lien on the 
mortgage, claiming an agreement by the mortgagor to insure for benefit 
of mortgagee while the policy was for sole benefit of mortgagor, and that 
the latter refused to transfer the policy. 

Held, That the suit should be tried in equity. 

Held, That the facts as stated are sufficient cause of action. 

Held, Thatin such case the law will presume the insurance to have been 
taken for the benefit of the mortgagee. 

Held, That where, with knowledge of such facts, the company paid to an 
assignee of the mortgagor who had no knowledge of the facts, it was 
free from any claim by mortgagee. The lien of the assignee was superior 
to that of the mortgagee and it was obligated to pay. Swearengen vs. 
Hartford Fire Ins. Co. et al., 161. 


4. MEasurRE oF RECOVERY BY —NONPAYMENT OF Premium NOTE. 


The policy was payable to mortgagee as interest might appear 90 days after 
proofs of loss, and no action could be sustained unless brought in six 
months after loss. 

Held, That suit could be begun by mortgagee before the mortgage debt was 
payable. 

The policy provided that when assigned as security for a mortgage the mort- 
gagee should not recover until he had collected such part of his debt as 
could be collected out of the primary security, and that when the com- 
pany has paid the mortgagee and claims that no liability therefor exists 
as to the mortgagor, it may pay the whole amount to the mortgagee and 
receive an assignment of the mortgage. 

Held, That where the company denied liability as to either mortgagor or 
mortgagee and thus waived the requirements of the policy, it was not 
necessary to foreclose the mortgage. It was sufficient to credit the mort- 
gage debt with the value of the property securing it after action was 
begun. 

A provision in the policy that it shall be void in case of the nonpayment of 
a premium note when due does not affect the rights of the mortgagee 
where it also provides that the rights of the mortgagee shall not be 
affected by any act of the mortgagor; such provision has sufficient con- 
sideration in the further agreement that the mortgagee shall notify of 
increase of hazard and pay the additional rate. 

Usury as to the mortgage debt cannot be set up by the insurer. Planters’ 
Mut. Ins. Ass’n va. Southern Savings Fund and Loan Co., 611. 


5. Riauts of ADMINISTRATOR OF MORTGAGOR. 


The property was insured by the administrator of an estate, loss payable to 
mortgagees as interest might appear. The administrator made the re- 
pairs at expense of the estate after the fire. 

Held, That the administrator, and not the mortgagees, was entitled to the 
insurance money. Huey vs. Ewell, 377. . 


See Vacant 5. 
MUTUAL COMPANY. 


ASSESSMENT—NONPAYMENT OF TAXES. 


An assessment on a member of a mutual fire company to pay a loss under a 
contract, valid when issued, cannot be defeated by claiming that the 
company, at the time of assessing, was not authorized to do business by 
reason of failure to pay taxes. Farmers’ Mut. Ins. Ass’n vs. Austin, 352. 


NAME. See BENEVOLENT Society 4. 


NOON. See Risx 9. 
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NOTE. See Premium 6, 7; Stock Nore. 
NOTICE. 


Wuart Is REASONABLE, 


The referee decided that the provision requiring immediate notice of loss had 
been sufficiently complied with, and the judgment entered had been af- 
firmed by the court. 

Held, That an appellate court will not overrule the finding, because it does 
not separately state the facts found. ; 

Held, That where the policy was in a safe which was not recovered from the 
fire for six days, and the policy was not discovered until about fifty days 
after the fire, because it had accidentally fallen on the floor behind a case 
of pigeonholes, and the assignee of insured had no memorandum ot the in- 
surances, and the company had notice within three days of the discovery, 
this would not, as a matter of law, be held not to be within a reasonable 
time, where the insurer had had actual notice of the loss at the time of 
its occurrence. Solomon vs. Continental Fire Ins. Co. of New York, 103. 


See AccipEnT 2, 8, 9; AssEssMENT 3, 4; AssIGNEE; EmpLoyEr’s LiaBILitTy 3; 
GvuARANTEE; Premium 3, 4, 8, 9; Risk 3. 


OCCUPATION. See Accrpent 4. 
OFFICER. 


Power or TrustTEEs To Contract WiTH. 


A medical examiner claimed to have been engaged by the president and 
actuary for life, under an oral contract entered into by virtue of a 
by-law authorizing those officers to appoint, remove and fix the compen- 
sation of every person employed by the company. 

Held, That such a by-law passed by trustees whose terms of office were limited 
to four years did not authorize contracts for life. Carney vs. New York 

Life Ins. Co., 662. 


OPTION. See Trrie‘4. 
OTHER INSURANCE. 


1. CormnsuRANCE CLAUSE CONSTRUED— WARRANTIES, 


Where the statute makes warranties in the application, which are not material, 
to be simply representations, and the risk is undoubtedly material, it is 
error to submit the materiality to the jury. 

Other insurance when prohibited by the policy is, in any substantial sum, 
plainly material. 

A policy provision that the insured shall maintain insurance of at least 75 
per cent or be a coinsurer for the deficiency, permits other insurance 
without notice only to the extent of 75 per cent. Insurance in excess of 
that amount is a violation of a warranty. 

Where fires have not originated on insured’s premises when he had no insur- 
ance, the materiality of a statement that he had had no fires is properly 
for the jury. 

Warranties need not be fraudulent to avoid the policy. Dolan vs. Missouri 

Town Mutual Fire Ins. Co., 473. 


2. WaAtver By AGENT. 


Where agent who had authority to issue contracts and receive premiums de- 
livered the policy with knowledge of other insurance, the company is 
estopped to set up a policy provision, rendering it void if such insurance 
was not indorsed. 

The case is not affected by a further policy provision that no officer or agent 
shall have power to waive any of its provisions unless such waiver is in 
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writing attached to the policy, nor shall the insured claim any privilege 
unless so attached in writing. 

It is not in the power of a company to disable itself in a written contract 
from otherwise contracting, and the delivery of the policy under the 
conditions existing was indicative of its intention to indemnify in the 
light of the facts then known to it through its representative. Northern 
Assur. Co. of London vs. Grand View Building Ass'n, 587. 


3. WatverR By AGENT—CONTRIBUTION. 


Where the policy was countersigned by the agents who indorsed a change of 
the party to whom loss was payable, the question of their authority to 
consent to other insurance and to a change of ownership, waiving by 
parol the policy stipulations, was for the jury. 

The statute provided that the policy should not be written for more than the 
insurable value to be agreed on by the parties, that other insurance was 
to be deemed contributing, and if in excess of the value the loss was to 
be apportioned. The value in case of the defendant was fixed at $1,000 
and the insurance was for $600. There was other insurance of $1,100 on 
an agreed value of $1,700. 

Held, That as to the policy in suit this was an excess of value, and the policy 
should be prorated with such other insurance on the basis of $1,000 of 
value. 

Held, That the loss to be borne by the defendant was six-seventeenths of 
$1,000, where the loss was in excess of that figure. Cave vs. Home Ins. Co. 
of New York, 452. 

See CaNncELLATION 3; Proors or Loss 2; Risk 10; VALUED Po.icy. 


PAID-UP POLICY. See Tentrne 2. 


PAROL CONTRACT. 


WHEN VALID. 


' Where the agent had been accustomed to insure the plaintiff, and in the 
course of dealings to charge premiums on his books and give credit for 
the same, a parol agreement to renew a policy on its expiration was valid 
though no policy was issued or called for or premium tendered previous 
to the fire which was two months later. Baldwin vs. Phenix Ins. Co., 78. 


See OrHerR INsuRANCE 2; RemMovaL; RenEwat 1, 2. 
PAROL EVIDENCE. See AceEnt 7, 
PART INTEREST. See Trrtez 6. 
PARTIAL LOSS. See Vatvep Ponicy Law. 
PAYMENT. See INTERPLEADER; PREMIUM. 
PHYSICIAN. See Apprication 1; HEeaura. 
PLEADING. See Hearts 2; Removau. 
PLEDGE. See Wire’s Poticy 4. 

POLICY. 


1. SURRENDER AND SUBSTITUTION IN CASE OF—AUTHORITY OF AGENT. 


Two policies were surrendered for a moneyed consideration on representa- 
tions by the company that one was avoided by nonpayment of premium, 
and the other had been delivered only forexamination. Suit was brought 
for damages for the difference between the face of the second policy and 
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the moneyed consideration, on the ground that the surrender had been 
induced by fraud, and had been repudiated. 


Held, That an action for damages for fraud in a settlement that had been re- 
pudiated could not be sustained. The plaintiffs should have affirmed the 
settlement when suing for damages, and a judgment in their favor will 
not be sustained on the ground that the result would be the same where 
the defendant interposed proper objections. 

The first policy was surrendered on the representations of the agent that a 
new policy would be granted, and the surrender value of the tirst allowed 
on the first premium. ‘The agent, on delivering the second policy, told 
insured that there was nothing more to do except applying the surrender 
value to be determined by the home office. The insured replied that he 
was not to settle for it until he submitted it to his friend. 

Held, That this was not evidence of an unqualified delivery. 


Where the first policy provided that surplus was only to be apportioned at the 
end of each five years, and that no agent except an officer of the company 
could modify its terms, the company was not bound by a promise of the 
State manager to allow a surrender value at the end of four years, and in 
such case the company was not estopped to deny the agent’s authority, 
where the agent claimed no authority to so promise, and the company 
had not been paid to carry the risk. The title of State manager does not 
imply such authority. 

Held, That the company was not bound to notify insured of its disapproval 
of the manager’s agreement. Westerfield et.al. vs. New York Life Ins. Co., 
313. 


2. Terms or WHEN Not DELIVERED. 


Where an applicant for insurance, by the terms of the receipt for the first pre- 
mium, was, in the event the application should be accepted, to be insured 
‘‘in accordance with all of the provisions, conditions, and stipulations of 
the policies of said company,” and the beneficiary alleges in her petition 
that a policy was issued but never delivered, it must be assumed that 
the policy issued contained the conditions and stipulations of the policies 
which the company was at that time issuing, that being the character of 
policy the contract obligated it to issue. 


A stipulation of a policy that no suit shall be brought thereon after one year 


from the death of the insured is valid. Lee vs. Union Central Life Ins. Co., 
516. 


PREMIUM. 


1. Dexay THRovGH THE MAILs, 


Where insured had been notified by the usual formal notice to remit in a cer- 
tain manner, but instead had forwarded checks which were received 
without objection, the right to forfeit because the premium Was forwarded 
by check was waived. 

The failure of such check to reach the company in the required time was not 
ground for forfeiture, when it had been sent as usual through the mails 
and was delayed in transmission. Hollowell et al. vs. Life Ins. Co. of Vir- 
ginia, 458. 


2. Errect or SIcKNEsS IN CASE OF NONDELIVERY. 


The policy stipulated that it was of no effect until the premium had been 
paid during the life of insured, but said nothing as to health. 


Held, That where the evidence showed that the policy had been sent to the 
agent for delivery, and afterwards the insured, being taken seriously ill, 
and the premium being tendered, the agent refused to accept, saying he 
was not allowed to deliver policies to sick men, a motion for nonsuit was 
properly denied, since the tender was sufficient compliance with the re- 
quirement as to payment of premium, and it was a question for the jury 
whether there was any other condition connected with its delivery. 

Held, That a reply from plaintiti’s attorney that the premium had been paid 
to a letter from the company denying that fact was properly admitted as 
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part of the correspondence. But testimony of a third party as to the 
message given to a party for the insured relative to the policy was in- 
admissible as hearsay. 

An agent’s manual forbidding the delivery of policies to parties except when 
in good health is inadmissible where it is not shown that the insured 
knew the company’s rules, and where such agent afterwards testified 
that he had informed the insured as to the rule, a previous refusal to 
admit the manual, even if error, was harmless. 

The fact that the insured had previously reserved the right to inspect the 
policy before paying the premium did not affect the case, because by 
making tender he had waived it. Going vs. Mutual Ben. Life Ins. Co., 801. 


3. ExTENSION By AGENT. 


After a number of premiums and renewals had been paid, either when due or 
shortly after, a quarterly premium came due and remained unpaid. The 
general agent wrote insured 11 days after it was due, and insured secured 
an extension, according to the agent’s reply, for one month, the agent 
requesting to be notilied before the expiration if still unable to pay, that 
he might take care of the policy. The insured died about a month after 
the end of the extension with the premium unpaid, and a few days pre- 
vious received notice that a quarterly premium would be due a month 
thereafter if the policy should then be in force. 

Held, That where the premiums were accepted by the company, the authority 
of the agent to receive them, or the form of receipt, were immaterial. 
Held, That a provision in the policy that no agent had power to extend the 
time of payment, did not refer to a general agent, nor was the authority 
of such general agent material if the insured had reason to believe he 

possessed it. 

Held, That where, as in this case, the policy provided that it should be void 
in case of nonpayment of premium when due, and subsequent receipt of 
premium would only revive it in case of good health, the insured had no 
right to assume that the policy remained in force, although a previous 
premium had been received when 10 days overdue, and had received 
other extensions. 

Held, That where the company was compelled by statute to give prior notice 
of a premium coming due, such notice could not be treated as a waiver of 
prompt payment of a premium already overdue. Fraser vs. Home Life 
Ins. Co., 541. 

4, Fariure or Notice—Lex Loct. 


A United States court is bound to take cognizance of a State statute requir- 
ing notice in order to forfeit for nonpayment of premium, whether pleaded 
or not, and a failure to refer to such statute in the allegation will not’ be 
ground for reversal of a judgment sustaining a demurrer to an answer de- 
nying the payment of premiums and performance of the contract as alleged. 

The application, which was part of the policy, recited that it was made sub- 
ject to the statutes of New York and the eharter of the company, which 
was domiciled there. The policy was issued and the premiums were pay- 
able in that State, but the insured was a resident of another State where 
the application was signed and the policy delivered. 

Held, That the contract was governed by the laws of New York. 

Held, That an alleged oral agreement that the policies were lapsed for non- 
payment of premium could not defeat the statute requiring notice as a 
prerequisite of forfeiture. Mutual Life Ins. Co. of New York vs. Dingley, 
430. 


5. Lex Locr as To FoRFEITURE. 


The question whether the laws of New York regarding forfeiture of contracts 
applies to a corporation of that State in respect to a policy issued to a 
citizen of another State, and not valid until delivered in that State, con- 
sidered and not decided. 

Where a policy on which the premium was in default was still in force by 
reason of failure of the company to give the statutory notice, but the in- 
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sured agreed with the agent to release the company from the contract, 
and that no more premiums should be paid, and surrendered the policy, 
there was a valid rescission of the contract that was binding on the parties. 


Where the company and insured agreed that the contract should be governed 
by the laws of New York, they are absolutely presumed to know what 
such laws are and their legal effect. Any statement of either to the other 
regarding the effect of such laws was a mere expression of opinion which 
would not act as an estoppel. Mutual Life Ins. Co. of New York vs. Phin- 
ney, Executriz, 910. 


6. NoNnpPAYMENT oF NoTE. 


Where the company retained a note for unearned premium after its maturity, 
and sent the note to its attorney for collection, it waived the forfeiture 
provided for in the palicy for the failure to pay the note at maturity. 
Union Cent, Life Ins. Co. vs. Moreland, 832. 


7. Note as PAYMENT. 


The policy of another State company provided that it was in consideration of 
the premium paid in advance. The attached receipt to be countersigned 
by the agent stated that no person except the president or secretary could 
make or alter contracts. It was signed by the secretary, but not counter- 
signed. 

Held, That this was not notice to the insured that the general agent had not 
authority to accept a note for the premium where he furnishes a printed 
blank for that purpose. The insured was entitled to rely on the delivery 
of the policy, and acceptance of the note asa payment. Washington Life 
Ins. Co. of New York vs, Menefee’s Ex’r, 118. 


8. NoricE In CasE OF CANCELLATION. 


Where two policies had been issued to insured, a notice from the company 
stating only the aggregate amount due for premiums and needed for can- 
cellation of both, is not compliance with a statute requiring a notice of 
amount of premium due and of amount needed to cancel as a prerequisite 
to forfeiture for nonpayment of premiums. Born vs. Home Ins. Co. of New 

Tork, 242. 


9. Norice 1n CasE oF NONPAYMENT. 


A twenty-payment life policy, issued under the laws of 1877 which required 
notice as condition precedent to forfeiture for nonpayment of premium, 
and where no premium after the first had been paid and no notice had 
been given, was not affected by the act of 1¢92, which repealed the 
former law, but was made applicable only to policies subsequently issued 
or renewed, and which substantially re-enacted the same provisions as to 
forfeiture, and provided that it should be a continuation of existing laws 
where its provisions were substantially the same. 


Held, That a Federal court will take judicial notice of a subsequent State stat- 
ute repealing a prior one, although not pleaded, and plaintiff may in such 
case show such repeal. 


Held, That an act of 1897, repealing the act of 1892, and providing that failure 
of notice shall only protect from forfeiture for one year from the date of 
default is not retroactive, and a policy still in force by reason of failure 
of notice under the previous act, though more than a'year had expired, 
was not cut off by a subsequent act, if not a renewable term policy, but 
recovery could be had on such policy on the ground of failure of notice. 
Hathaway et al. vs. Mutual Life Ins. Co. of N. Y., 325. 


10. Recovery Back or. 


The appellee paid a first premium along with his application, and took a 
receipt which provided that if he received no notification within thirty 
days it should be understood that the risk was declined, and the money 
should be returned. The policy was issued, but miscarried through the 
mails, and did not reach the applicant until more than a month later and 
acceptance was refused. 
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Held, That the applicant was entitled to recover back his premium. Mutual 
Life Ins. Co. of New York vs. Elliott, 131. 


11. Ricut or HusBanp To REcovER. 


Where the wife has, without the husband’s knowledge, obtained insurance 
on his life, and paid the premiums thereon with his money, he may re- 
cover of the insurer the money so paid. 

The statute of limitations did not begin to run against the husband’s right to 
recover such payments until he might, with reasonable diligence, have 
discovered that the payments had been made. 


Judgment may be rendered for the aggregate of principal and interest then 
due, with interest from that date. Metropolitan Life Ins. Co. vs. Trende, 69. 


12. Watver BY AGENT. 


An insurance company cannot insist upon a forfeiture of a policy for the non- 
payment of premiums, where the agent of the company has solicited and 
received payment of premiums after the right to a forfeiture accrued, 
representing that the policy was in full force and effect. Metropolitan 
Life Ins. Co. vs Mulleady’s Adm’z, 164. 


13. WAtver oF PayMENT. 


A note given for the premium provided that it should not be regarded as pay- 
ment, but only as an extension of time, and that a certificate of health 
should be necessary to a renewal. 


Held, That a refusal to accept payment of the note on the ground that no 
certiticate of health was furnishéd excused a subsequent tender of the 
next premium when due. Gwuetzkow vs. Michigan Mut. Life Ins. Co., 347. 


14. Watver or PAYMENT By AGENT. 


An agent of a New York life company in Iowa solicited a resident to insure, 
and, as an inducement, urged a provision in circulars and on the back of 
policies allowing one month’s grace in payment of premiums with an 
interest charge. Afterwards in the application, unknown to insured, the 
agent interlined a request to date policies same as application. It was 
agreed with the agent that the premium should be paid on delivery of 
the policies when the contract should take effect. The policies were 
dated six days later than the date of the application, but provided for 
payment of premium on the anniversary of application date. The in- 
sured, on receipt of the policies, inquired of the agent whether they in- 
sured him for thirteen months and was told they did. The policies were 
put away by insured without examination. It was found that not later 
than a month previous to the anniversary date of payment of the policies 
a notice of the renewal premiums coming due was sent in accord with 
the New York statute. The insured declined to pay on the date, saying 
he did not think he would renew, having seen other policies ‘heh he 
liked better, and was again told he had a month’s grace. He had ar- 
ranged for policies in another company, and told the agent three days 
after the date fixed for payment in these, to hold them as he had other 
insurance and there was no hurry. It was found that the insured be- 
lieved he had a month of grace from the date of the policy, which was 
six days later than the date of payment. The insured died on the anni- 
versary of the policy date, with premiums unpaid. 


Held, That parol statements of the agent could not control the written con- 
tract in the absence of fraud. It was the duty of insured to read his 
contracts. 

Held, That the contract was that embodied in the policy, including the date 
of payment there named. 

Held, That a provision making the premiums payable annually was not in- 
consistent with the anniversary date of policy falling later than date 
fixed for payment. McMaster vs. New York Life Ins. Co., 385. 

See AcEent 8; AssIGNEE; HEALTH 1; WARRANTEE; WIFE’S Poticy 2. 
Vo. XXIX.—69. 
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PREMIUM NOTE. 


1. ACCEPTANCE By AGENT, 


The insured had previously taken out a policy in the defendant company 
which through an error in the application he regarded as void and sought 
to have rescinded. A controversy and suit on the premium note then 
given was pending when he, by arrangement with another agent of the 
company, made another application and gave a note for the premium, the 
receipt for which recited that the note should be returned unless the 
agent succeeded in getting for him the note being sued on. This the 
agent was unable to do, but the application was forwarded and a policy 
received and delivered. Before the notes came due insured forwarded 
the policy to the agent and requested the note returned. The agent 
persuaded him to temporarily let the matter rest. The agent discounted 
the note at the bank and paid the premium. The insured became sick 
before the note came due and was too ill thereafter to attend to it, dying 
shortly after its maturity. The agent after its maturity insisted ‘on its 
payment by insured before his death. 


Held, That the insurance was binding on the company. Shields vs. Equitable 
Life Assur. Soc. of United States et al., 122. 


2. Levy as PAYMENT. 


A note was given for the premium which provided that,if not paid at matu- 
rity the entire premium should be considered as earned and the policy 
should be null and void so long as the note remained unpaid, The in- 
sured subsequently arranged with an agent of the mortgagee to pay the 
note with funds placed in his hands, which he failed to do. Suit was 
brought on the maturity of the note for its collection and a judgment 
obtained followed by a levy on real estate. Nothing further was, done 
aud some months later the property burned. 


Held, That a mere levy on real estate after which the insured remained in the 
possession and use as before was not equivalent to the payment of the 
note, and the insurance remained null and void according to the terms 
of the contract which was valid and enforcible. New Zealand Ins. Co. vs. 
Maaz, 47. 


3. NoNPAYMENT oF—NOTICE TO AGENT. 


A policy of fire insurance stipulated that it should be suspended and rendered 
inoperative and of no force during the time the premium note, or any part 
thereof, remained overdue and unpaid. That the note remained unpaid 
at the time the insured property was destroyed by fire will not defeat a 
recovery on the policy, in case the note had not then matured. 


Where the insurer relies upon a stipulation in a policy to defeat a recovery, 
it must plead affirmatively a breach thereof as a defense. 

A premium note executed by the insured is a sufficient consideration for the 
policy. 

The evidence is sufficient to show that the application for insurance was not 
written by the agent of the insured, and that the company accepting the 
application and premium note ratified the act of the person who prepared 
and forwarded the same. 

Notice to an agent is notice to his principal. Farmers’ § Merchants’ Ins. Co. 
vs. Wiard et al., 465. 


4. Watver By AGENT. 


The policy provided that the failure to pay any note at its maturity forfeited 
the policy. The agent agreed before the first note matured that he would 
see that it was paid in order to keep the policy in force. Shortly before 
the maturity of a second note the agent urged its payment, but agreed to 
renew it if one-half of the first was paid and a health cerfificate was fur- 
nished, which the insured agreed to, but was unable to furnish the cer- 
tificate on account of illness, from which he died, and no payment was 
made. 
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Held, That, as a matter of law, there was no evidence to submit to the jury 
that the insured had been misled into the belief that his payments had 
been cared for. Union Cent. Life Ins. Co. vs. Berlin, 972. 


5. Watver By AGENT. 


An original petition averring that insured did not know of the stipulation of 
the policy sued on, and of a premium note, for a suspension of the insur- 
ance in case of nonpayment of the note at maturity, and an amended 
petition averring that plaintiffs relied upon an agreement with the agent 
that he would not be prejudiced by a failure to pay the note at maturity, 
were not inconsistent, and it was error to sustain a demurrer to the 
petition as amended. 


Insured is bound by the stipulations in the policy and note, unless they were 
waived in some way, though he overlooked them because they were in 
small and obscure type. 


The representation of the general agent of the company that the failure of 
insured to pay a premium note at maturity would not prejudice him, in 
view of the fact that he was solvent and that the note bore interest, was 
binding on the company, and operated as a waiver of a provision of the 
policy and of the note for a suspension of the insurance in the event of 
nonpayment at maturity, especially when there was no subsequent de- 
mand for paymeut at maturity, and long afterwards the company recog- 
nized the policy to be in full force. 


A motion to quash the return on a summons on appeal came too late, after 
the case was submitted, and appellee had entered its appearance, and 
had been granted time to file its brief. Mudd et al., vs. German Ins. Co. 
of Freeport, 961. 


6. WuHen A Payment or PremruM—LIEN oF BANK FoR Moneys UsED FoR 
Paying PREMIUMS. 


Where it appears that upon the issuance and delivery of a life insurance 
policy a note is executed and delivered by the assured to the general 
agent of the insurance company for practically all the first premium, 
and that the note bears the same date as the policy, and the policy was 
among the effects of the assured at the time of his death, the presumption 
is that the policy was delivered at the time it bears date, and that the 
difference between the face of the note and the amount of the premium 
was paid in cash or arranged by the assured; and the giving and delivery 
of the note and the receiving of the policy must be heid to operate as a 
payment of the first annual premium. 


A life insurance policy which stipulates for the payment of an annual pre- 
mium by the assured, with a condition to be void in case of nonpayment, 
is not an insurance from year to year, but the premium constitutes an 
annuity, the whole of which is the consideration for the entire assurance 
for life; the condition is a condition subsequent, making the policy void 
by nonperformance, and the acceptance of a note for the annual premium 
is a waiver of the payment of the premium, and brings into operation 
the cenditions in the policy referring to the note. 


The giving and acceptance of a negotiable promissory note for the first 
annual premium on an insurance policy at the time of delivery of the 
policy, and its subsequent sale and indorsement before maturity, operate 
as a payment of the premium for the first year, even if the note was 
never paid, and, as between the maker and the insurance company, as a 
collection of the note; and the company is thereafter estopped from 
claiming a forfeiture of the policy because of the nonpayment of the note. 

Where the first annual premium on a policy of insurance is paid by giving 
and accepting a note and delivering the policy, the legal title to the 
policy and its proceeds vests in the assured, and the subsequent pay- 
ment of premiums maturing thereafter out of funds belonging to a bank 
in which the assured is a large stockholder, and of which he is manager, 
cannot create a trust in favor of such bank. ; 

After an assured has obtained title to a policy of insurance, if he uses funds 
of a bank, of which he is manager, in paying subsequent premiums, and 
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such funds can be traced “into the eer a court of equity will give 
a lien for such sums and interest on the proceeds of the policy. 


Where a fund sought to be impressed with a trust is grossly disproportionate 


to the amount of the trust funds alleged to have been used in the creation 
of such fund, courts of equity will not decree the entire fund as a trust 
fund, but will allow a lien for the trust funds used. 


While Bunting was owner and manager of the Bunting bank, a corporation, 


which was insolvent, although it paid its debts, he insured his life with 
the New York Life Insurance Company for $50,000, payable to his heirs, 
and gave his negotiable note, due in six months, to Fritter, the general 
agent of the company, for $1,500, and other considerations, for the pay- 
ment of the first premium. The policy was delivered to Bunting in 
exchange for the note. Fritter thereafter, and before maturity, trans- 
ferred the note to the Pocatello bank for value, which bank forwarded 
the same to the Bunting bank for collection and the amount was credited 
to the Pocatello bank, which bank was then owing the Bunting bank. 
Two other notes were given the insurance company for other premiums 
on the policy, which were afterwards paid by Bunting’s bank. Bunting 
died after the third note was paid, and the $50,000 was paid on the policy 
to defendant. In a proceeding by the receiver of the Bunting bank to 
impress all the insurance fund of $50,000 with a trust for the $5,110 paid 
by the bank, held, that the note given in payment of the first premium, 
having been sold and transferred by the insurance company before due, 
vested the title to the policy in Buntitig on its delivery, and that the sale 
of the note by the insurance company operated, as between the company 
and Bunting, as a collection of the note. 


By giving the $1,500 note to Fritter, and paying the balance of the first pre- 


mium, and receiving the policy, Bunting acquired the legal title to the 
policy and its proceeds, and no subsequent payments of premium matur- 
ing thereafter out of the funds of the bank would create a trust in favor 
of the bank. The trust, if any, must arise or result from the transaction 
whereby the trustee acquired the legal title or right to the property in 
which the trust is claimed, and it must arise at the time the legal title is 
obtained by the trustee, and not afterwards. 


While the fund was not impressed with a trust such as would absorb the fund, 


yet it was subject to an equitable lien in the nature of a resulting trust 
to the amount of the bank’s funds used in paying the second and third 
premiums, with interest. Thum vs. Wolstenholme, 699-700. 


See AcEnt 6; MortGaGgeE 4; Wire's Poticy 3. 
PREMIUMS. See Contract 2; Forrian Company; TaxaTIoN. 
PROFITS. See Torat Loss. 

PROHIBITED RESIDENCE. See Benericiary. 


PROOFS OF DEATH. See Accrpent 9; APPLICATION 4. - 


PROOFS OF LOSS. 


1. Booxs or Account. 


The policy stipulated for the production of books of account and other 


vouchers as often as required, at a reasonable place to be designated by 
the company. 


Held, That a refusal to send such accounts to an adjoining county until after 


suit, although some of the papers called for could not be furnished, 
barred recovery. Seibel vs. Lebanon Mut. Ins. Co., 838. 


2. OrxHER INSURANCE AS WAIVER OF, 


A policy provision that no officer could waive any of its provisions except in 
writing attached to the policy and approved by the secretary, may be 
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waived by correspondence by the secretary in respect to proofs of loss 
which relate simply to the performance of the contract. 

Where the secretary promised to prepare proofs of loss after receiving certain 
statements which were furnished, and afterwards sent a letter whose 
purport was a denial of liability because of other insurance, proofs were 
waived. 

The policy permitted other concurrent insurance. 

Held, That policies were concurrent which included only a part of the insured 
property, where they were concurrent as to the particular property in- 
sured, and were concurrent as to time. Washburn-Halligan Coffee Co. vs. 
Merchants’ Brick Mut. Fire Ins. Co., 234. 


3. REASONABLE TIME. 


The terms of a fire insurance policy requiring proof of loss to be furnished 
the insurance company forthwith construed as requiring such proof 
within a reasonable time. 

The question whether such proof of loss was furnished defendant in this case 
within a reasonable time was, under the evidence, a question for the jury, 
and was properly submitted to them. Fletcher vs. German American Ins. 
Co. of N. Y., 752. 

4, SUFFICIENCY oF. 


In response to request for more detailed proofs of loss the same were sent 
with explanations why they could not be made more full. 

Held, That the company by failing to object to their insufficiency before trial 
waived the right to set up such insufficiency. Cummins vs. German 
American Ins. Co., 851. 


5. WaAlver By ADJUSTER. 


One engaged by letter from the insurer to visit insured and see if he could 
make the three-quarter loss apply, and leaving the matter to him, was 
authorized to waive formal proofs of loss. 

The bills had been lost by the fire and the adjuster instructed the insured to 
procure duplicates and he would return and fix matters. The president 
also wrote insured to secure certified copies of bills, and when notified he 
would see that the claim had proper attention. 

Held, That the insured had reason to believe that formal proofs were waived. 

Held, That the case was not affected by a policy prohibition against such 
waiver by either adjuster or president, as it has no reference to the en- 
forcement of a provision after a loss. Lake vs. Farmers’ Ins. Co., 265. 


6. WAIVER OF. 


Where an insurance company, upon information that property covered by 
one of its policies has been damaged by fire, makes investigation into 
the cause of the fire, obtaining information sufficient to determine its 
liability, expressly recognizes such liability, and prepares proofs of loss 
from the information thus obtained, which it presents to the insured for 
signature, but which he refuses to sign because of a stipulation of settle- 
ment therein contained, the failure on the part of the insured to make 
and serve formal proof of loss is waived. Larkin vs. Glens Falls Ins. Co., 
833. 

7. Wuart Is Surrictent CoMPLIANCE. 

A fire policy requiring proofs of loss to be furnished within 60 days after the 
fire, and providing that no action should be maintained on the contract 
until the expiration of 60 days from the time of furnishing such proofs, 
contained no provision for a forfeiture in case the proofs were not fur- 
nished within the time specified. Held, That time was not of the essence 
of the requirement in regard to furnishing proofs of loss, and that a fail- 
ure to furnish such proofs within the prescribed period did not work a 
forfeiture of the insurer’s claim for indemnity. 

A stipulation in a contract of insurance that no suit shall be commenced on 
the contract ‘until 60 days after full compliance by the assured with all 
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the foregoing requirements” is intended to give the insurer time to in- 
quire into the cause of loss, and make provision for payment. 

If, upon presentation to it of a claim arising under such a contract, the in- 
surer deny all liability, and refuse absolutely to pay at any time, the 
insured may commence an action on the policy, without waiting for the 
period of limitation to lapse. Northern Assur. Co. vs. Hanna, 338. 


8. Wuen Too Late. 


Where the policy provides that proofs of loss must be furnished in 60 days, 
and that no action can be maintained until all its requirements have 
been complied with, no suit can be maintained where proofs were not 
furnished until four months after the loss, and no waiver is pleaded. 
White et al. vs. Home Mut. Ins. Co., 905. 


See Acent 1; AssicnmeNnT; Damaces; Liasruity 1; Mortcace 4; Risk 7, 10; 
Use 1, 2. 


RAILROAD. See Emptoyver’s Liasrmity 1; Risk 8. 


RE-FORMATION. 


WHEN ENFORCIBLE. 


A contract of insurance which does not express the real intention of the par- 
ties thereto, may be re-formed 

Evidence examined, and found to sustain a finding that the insurer intended 
to deliver an effective contract insuring the owner of the building de- 
scribed in the policy. Cook vs. Westchester Fire Ins. Co. et al., 1041. 


REINSURANCE. 


1. AcTION IN CASE OF—CONSTRUCTION OF STATUTE. 


The defendant, a life insurance company, agreed in writing with the plain- 
tiff, another life insurance company, to pay to the plaintiff, in consider- 
ation of a specified premium, the sum of $1,000, upon proof that J. T., 
who held plaintiff’s policy No. 20,303, had died on or before a certain fu- 
ture date. By a supplementary written agreement a later date was tixed. 
The plaintiff sued on the agreements, alleging the death of J. T. before 
said date, proof thereof to the defendant, and —— by the plaintiff 
of the amount for which J. T. was insured. What this amount was did 
not appear from the declaration. The defendant pleaded the general 
issue, and, specifically, in bar of the action, that the defendant was a 
New Jersey corporation, and that the agreements were contracts of rein- 
surance, and were invalid, because they were not made with the consent 
in writing of two-thirds in number of the holders of the policies pro- 
posed to be reinsured, and were not submitted to the Secretary of State, 
and by him approved, as provided by section 66 of the insurance act 
(2 Gen. St., p. 1755). To this plea the plaintiff tiled a demurrer, which 
was overruled by the trial judge, and judgment thereon entered in favor 
of the defendant, on which record error was assigned. It was held:— 

That said provisions of section 66 are interdependent, and stand or fall 
together. 

That said section 66 is not invalid under amendment 14 to the United States 
constitution, for it deprives no person of any right. What it does is to 
regulate certain artificial persons, which, by the law of their being, are 
subject to such regulation. 

That the Auties devolved by said section on the Secretary of State and subse- 
quently transferred by statute to the commissioner of banking and insur- 
ance, are neither legislative nor judicial, but are adminstrative. 

That it sufficiently appeared from the pleadings that the agreements sued on 
were contracts of reinsurance. 


That the fact that these contracts of reinsurance related to a single policy 
only did not take them out of the statute. 
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That, as it thus appeared that the statute was both valid and applicable to 
the agreements, the trial judge did not err in overruling the demurrer 
and giving judgment for the defendant. Jowa Life Ins. Co. vs. Eastern 
Mut. Life Ins. Co., 299. 


2. In Case or AssEssMENT COMPANY. 


Under a reinsurance agreement with another corporation, an assessment com- 
pany contracted with a member of the former to insure him, and did so, 
subject to its by-laws. Noncompliance with a by-law requiring medical 
examination cannot be set up to defeat payment; such by-law is waived. 


A misconstruction of the power of insurer to assess is not ground for conten- 
tion that its contract was ultra vires. 


Where the assessments under the contract were less than those permitted by 
the charter, the insured is not chargeable with such knowledge of the 
charter as to defeat recovery. 


Where, under such circumstances, the insured had fulfilled his part of the con- 
tract, the insurer is estopped to deny its liability. Watts vs. Equitable 
Mut. Life Ass’n of Waterloo, 495. 


REMOVAL. 


PLEADING —ParoL AGREEMENT. 


One count in an action on a fire policy alleged waiver of a removal of the 
insured goods, and a removal with consent of insurer; another alleged a 
surrender of the policy with the company’s consent in order that it might 
be changed to cover the removal, and an agreement to insure temporarily 
until the change could be made. A third alleged waiver of the prohi- 
bition against removal and an agreement to cover without change of 
policy until after their removal and to permanently change the policy, 
and that the policy, contrary to agreement, was changed to cover only 
part of the goods. 


Held, That the counts were not contradictory so as to be bad on demurrer. 


Held, That it is not necessary to allege a waiver to be in writing because the 
policy requires written consent. 

Held, That the statute requiring policies to be in the standard form does not 
prevent an oral agreement to temporarily cover during removal until the 
policy can be changed. Goodhue vs. Hartford Fire Ins. Co., 207. 


RENEWAL. 
1. AvutTHORITY or AGENT—PAROL CONTRACT. 


A parol agreement to renew a policy of insurance, entered into by an agent 
having authority to renew policies, held to be the agreement of the prin- 
cipal, and not of the agent. 


An insurance agent, having authority to solicit insurance, to accept risks, to 
agree upon and settle the terms of insurance, and to issue and renew pol- 
icies, has authority to make a preliminary parol contract binding upon 
his principal, to renew a policy about to expire. Certain provisions of 
the policy respecting renewals, waivers, etc., held, not to apply to such 
preliminary contract. 

Prepayment of premium for renewal term is not essential to the validity of 
such preliminary agreement to renew. 


Where an amendment of the complaint “at the trial is allowed on condition 
that defendant be given sufficient time to prepare to meet the issues as 
amended, and thereafter defendant announces himself ready, and pro- 
ceeds to trial on the amended pleadings, he will not be heard to urge that 
he was prejudiced by reason of the allowance of such amendment. 


Evidence of custom on the part of the agent to extend credit for premiums 
held admissible. 

Evidence that plaintiffs relied upon the preliminary agreement to renew the 
policy, and that, had they not believed that the policy was renewed, 
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they would have procured other insurance, also held competent. McCabe 
et al. vs. tna Ins. Co., 138. 


2. Parot AGREEMENT BY AGENT. 


A petition which sets forth the renewal of a previous policy for a certain sum 
in consideration of a specified premium for one year, upon the same terms, 
conditions and stipulations, is defective in not setting forth more explic- 
itly such conditions. 

Where the petition alleges a verbal agreement to insure, evidence of a previ- 


ous insurance and a verbal agreement to renew will entitle plaintiff to 
recover. 


When upon inquiry by the agent, whether he wished to renew, the insured 
replied in the affirmative and that he would send him a check soon, to 
which the agent replied “all right,” that he would attend to it, this was 
not sufficient evidence of actual renewal, where nothing was said as to 
what policy was intended and several policies had been issued. 

An agreement to renew implies that the conditions will be the same as in the 
original policy in the absence of anything to the contrary. 

The insured owed on other policies, and sent a check in excess of that amount 
with a promise to send more in a few days. 


Held, That if the agent accepted the check in part payment also of the pre- 
mium on the policy in suit, the company was liable. Mallette vs. British 
America Assur. Co. of Toronto, Canada, 966. 


3. Wauat Is Vat. 


The insured paid the renewal premium to the agent, who gave him a binding 
receipt reciting that it entitled him to a renewal, was binding for a period 
not exceeding thirty days, subject to conditions of the policy in case of 
loss, and to be invalid on issue of renewal. The company declined to re- 
new, but the insured was not notified nor his premium returned. 


Held, That the tacts constituted a contract of insurance which continued to 
be binding after the expiration of the thirty days. Phoenix Ins. Co. vs. 
Hale, 550. ‘s 


See Surety 2. 
RENEWALS. See AGEnrt 7. 
REPAIRS. 


WHEN ForBIDDEN By City ORDINANCE. 


A contract of insurance upon property within the fire limits of a city is pre- 
sumed to have been entered into with reference to the ordinances of such 
city on the subject of the alteration and repair of buildings damaged by 
fire to the extent of 50 per cent of their value. 

In an action upon an insurance policy covering a building located within the 
fire limits of a city, and of a class the repair of which is, under certain 
conditions, prohibited by the city ordinances, recovery may be had as 
for a total loss when the repair of the building insured and damaged is 
prevented under and by reason of such ordinances; the value of what 
remains of the building after the fire over and above the cost of removing 
it from the premises being deducted therefrom. 

Whether the determination of the building inspector of the city of St. Paul, 
or of the board of arbitration on appeal from his decision, that a build- 
ing within the fire limits of such city has been damaged to the extent of 
50 per cent of its value, and therefore not subject to repair under the 
ordinance, is final and conclusive, and not subject to judicial review by 
the courts, quiere? 

Even though not final and conclusive, such determination can only be im- 
peached by clear and convincing proof of fraud, collusion, or mistake; 
and the burden of proof is upon the party who calls it in question. 
Larkin vs. Glens Falls Ins. Co., 833. 


See ALTERATION; Risk 2. 





Digest Index, 1900. 


REPLACEMENT. See Repatrs. 
RISK. 


1. ApsacENntT BuILpING. 


A standard policy provided that it should be void if the situation or circum- 
stances affecting the risk should be so altered as to increase the risk, 
with the knowledge or consent of insured, without the consent of the 
company. 

Held, That it was a question for the jury whether the erection of an adjacent 
grocery store which fired the building avoided the policy. The provision 
does not require that every incidental change should avoid it. Jauvrin 
vs. Rockingham Farmers’ Mut. Fire Ins. Co., 855. : 


2. ALTERATIONS BY MECHANICS. 


The policy provided that it should be void if the hazard be increased by any 
means within the knowledge of the insured, or if mechanics be employed 
in building, altering, or repairing the insured premises for more than fifteen 
days at a time, without the company’s consent. Connected with the 
main building insured were two additions used for storage purposes, 
Mechanics were employed for more than fifteen days, and up to the time 
of fire, in tearing down the additions and erecting a new structure and 
connecting it with the main building. 

Held, That the question of increase of hazard was immaterial. The prolonged 
alterations were, as matter of law, a violation of the terms of the policy. 
Newport Imp. Co. vs. Home Ins. Co., 899. 

3. Crear SpacE—WatveEr or Notice. 


Receipt of a verbal notice of loss and sending the adjusters to investigate, is 
waiver of a policy requirement of written notice. 

The policy warranted that a clear space of one hundred feet should be kept, 
and provided that its violation should work a forfeiture. 


Held, That mere knowledge by the insurer of its violation without objection 
did not avoid the forfeiture. Petit et al. vs. German Ins. Co., 255. 


4. Gin House Wuarite OPERATED. 


A policy of fire insurance expressly stipulating that a gin house “ which 
shall at intervals be operated by steam” will not be protected ‘‘so long 
as it is so operated,” ans not cover a loss occasioned by the burning of a 
gin house, the machinery in which is operated by steam power, if, on a 
day during the regular ginning season, the engine be tired up with a view 
to getting the machinery in order for ginning on the next day cotton al- 
ready in the house, and the fire occurs during the intervening night. 
This is so though for a period of many days prior to that on which the 
engine is fired up no ginning has been done. Edwards vs. Planters’ § 
People’s Mut. Fire Asa’n of Georgia, 945. 


5. Intecat Bustness—KNOWLEDGE OF AGENT. 


Where there was evidence that misstatements in the application were the 
result of mistake it was a question for the jury whether the policy was 
avoided by false swearing, and to so rule as a question of law was error. 

The policy was on a building used as a saloon and personal property therein. 

Held, That it was not avoided because the saloon was run illegally. 

Where the agent knew from personal observation, at the time of insnring, 
the character of the occupancy, it could not be claimed that it was 
misrepresented. 

Evidence that an illegal business increased the risk was not admissible 
where the legality was not in issue. 

Where a witness against the insured testified to owning property included 
in the proofs of loss, it was error to exclude his previous declarations con- 
cerning its ownership. Petty vs. Mutual Fire Ins. Co. of Des Moines, 763. 
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6. KEEPING OF KEROSENE. 


The policy on stock in a hardware store covered such goods as are usually 
kept, but in a printed provision forbade the keeping of various coal oils of 
greater inflammability than kerosene in certain limited quantity for light 
and for sale, and to be drawn at a certain distance from artificial light at 
night. Fire resulted from drawing the oil within the prohibited distance. 


Held, That a denial of liability solely on account of the use of coal oil was 
not a waiver of forfeiture on account of the use of kerosene. 


Held, That the permit to keep kerosene under certain conditions did not 
prevent a forfeiture for the drawing of kerosene in a manner not provided. 
Vandervolgen vs. Manchester Fire Assur. Co., 639. 


7. Strorace or Expiostves—WAIVER OF PRooFs. 


The defendant issued to the plaintiff a policy of insurance against fire on a 
stock of merchandise. This policy was in the Minnesota standard form, 
and contained, among others, a provision that the policy should be void 
if, without the written consent of the insurers, the situation or circum- 
stances affecting the risk should, by or with the knowledge, advice, 
agency, or consent of the insured, be so altered as to cause an increase of 
risk. Subsequently the plaintiff, without the knowledge or consent of 
the defendant, stored or permitted to be stored a large stock of explosive 
fireworks in the same building which contained the insured property. 
Still later the plaintiff applied to and received from defendant’s agent.a 
permit to store the fireworks in the building for fifteen days. At thetime 
this permit was issued, defendant’s agent ascertained the fact that the 
fireworks had already been stored in the building. The plaintiff did not 
remove the fireworks at the expiration of the permit, but continued to 
keep them in store in the building for eleven days longer, when their 
explosion caused the loss of the insured property by fire. The defendant 
had no notice that the fireworks were kept in the building after the ex- 
piration of the permit. When the plaintiff presented proofs of loss, the 
defendant expressly repudiated all liability on the policy, claiming that 
it was void because of the foregoing facts, but at the same time objected 
to the sufficiency of the proofs. Held, That the courts will take judicial 
notice of the fact that the storage of explosive fireworks in the same 
building increased the risk of the loss of the insured property by fire. 

Also, that the issuing of the permit amounted to a waiver of any prior for- 
feiture of the policy, but not to an implied agreement to waive any future 
forfeiture, or to a consent that the fireworks might be stored in the build- 
ing after the expiration of the period of the permit. 

Also, that when the permit expired, and the fireworks were not removed, the 
policy became ipso facto void ; the defendant was not required to do any 
affirmative act declaring the forfeiture, nor did it owe the plaintiff any 
duty to give her notice to remove the fireworks. 

Also, that the fact that the defendant, when denying its liability on the pol- 
icy, and insisting that it was void, at the same time objected to the proofs 
of loss, did not amount to a waiver of the forfeiture. Betcher vs. Capital 
Fire Ins. Co., 135. 


8. What Is Covered In Cask or Express CoMPAny. 


An express company was insured on express matter only while contained in 
cars while in transit on lines owned, leased, or operated by the N. Rail- 
road Co. 


Held, That goods on lines which were so owned or leased at the date of the 
policy, though not at the time of loss, were covered. Northern Pac. Exp. 
Co. vs. Traders’ Ins. Co. of Chicago, 503. 


9. Wuart Is Noon. 


The policy provided that it should expire at noon. 


Held, That in the absence of any statute controlling, solar time or the time 
of passage of the meridian by the sun will be understood and not stand- 
ard time unless it appears that the intention was otherwise. 
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Held; That the burden was on the company to show that standard railroad 
time was intended, and the question is for the jury. 

Held, That it was not only necessary to show a custom of using standard 
time at the place by the railroad, schools and business men, but by the 
people generally. 

A statute requiring ninety days before suit was repealed while the policy was 
in force and forty days were substituted. 

Held, That an action within eighty days was sustainable. Jones vs. German 
Ins. Co. of Freeport, Ill., 60. 


10. Wuat Property Is CovErED—Proors or Loss. 


The policy insured tobacco and tobacco stems contained in a warehouse. 
There was also a marine policy covering the tobacto burned and other 
tobacco. 

Held, That declarations of the assured to an adjuster that it was not his in- 
tention to cover the tobacco burned under the defendant’s policy, but if 
there had been no other insurance he would have claimed under it, were 
admissible where the question was whether the policy covered the tobacco 
burned. 

The marine policy had expired, but the insurance was continued under an 
agreement to cover another and more extended voyage. 


Held, That the acceptance of the risk was a new contract, though no policy 
was issued. 


Where the question as to what property was covered depended on evidence 
outside of the policy, it was a question of fact for the jury. 


Where the policy required proofs of loss within 60 days, it was not error to 
hold that there could be no recovery if not complied with, unless waived. 
Leftwich vs. Royal Ins. Co. of Liverpool, 940. 


See Apprtions; ALTERATIONS; MortGaGEE 2; Use 1, 2; Vacant. 
SEPARABLE CONTRACT. See Entree Contract. 
SICKNESS. See HeattH; Premium 2. 

SMOKE. See Damaacss. 

SOOT. See DamacgEs. 

STANDARD TIME. See Risx 9. 

STATUTE. See Forercn Company; REINsuRANCE 1. 


STOCK NOTE. 
Liasiuity OF MAKER, 


A stock note was given to a company payable in such installments and at 
such times as the directors might require, notice being published agree- 
ably to the charter. 

Held, That the limitations on the installments begin to run from the times 
fixed for each payment, and action on the note is not barred by the ex- 
piration of 6 years from the time that the first installment was payable. 


Held, That where the charter required that there should be not less than 
7 nor more than 15 directors, a call that was participated in by more 
than 7 directors was valid, though there were less than 15. 

Held, That the fact that a note was fraudulently given to deceive the insur- 
ance commissioners regarding the financial standing of the company can- 
not be set up in defense by the maker against recovery. New England 
Fire Ins. Co. vs. Haynes, 500. 
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SUBROGATION. . 


CoMPROMISE BY INSURED. 


Where the policy stipulated for the subrogation, and the insured sued the gas 
company which had caused the loss, which included much other property 
as well, and a verdict was given by agreement, but the loss on the in- 
sured property was excluded from the jury, the insured’s claim having 
been settled in full against the gas company, the right of subrogation 
was destroyed, and there could be no recovery on the policy. 


It was not necessary in such case for the defendant company to allege pay- 
ment. 7, 


Neither the counsel nor adjuster of the defendant had power to sanction an 
agreement by the insured to compromise with the gascompany. Packham 
vs. German Fire Ins. Co. of Ballimore, 1014. 


SUICIDE. 


1. As DEFENSE By ASSESSMENT COMPANY. 


Where the company in response for request for blank proofs of death from the 
agent of the beneficiary, replied that it understood that the insured had 
committed suicide, and, therefore, did not send them, the proofs were 
waived. 


The statutes of Iowa forbid assessment companies to charge fixed premiums; 
also that as to companies other than assessment companies suicide can 
only be a defense when it is shown that the insurance was effected in 
contemplation of the act. The policy required a tixed sum paid on its 
issue and a fixed deposit as a guarantee, and quarterly payments of a sum 
not specified were to be made. The company agreed to pay the benefici- 
ary 2 per cent of the aggregate guarantee fund not to exceed $2,000, to 
be determined at the time of death, and to retarn the deposit, provided 
in the event of failure of the member to make any quarterly payment 
when due the deposit was forfeited. 


Held, That the company was not an assessment company within the statute, 
and could not set up suicide as a defense where it had failed to show that 
it was contemplated. 


Held, That in case of a foreign company the character of the policy and not 
the certificate of the superintendent must determine whether it is an 
assessment company. McDonald vs. Bankers’ Life Ass’n of Des Moines, 
Iowa, 780. 


2. CHANGE oF Poticy. 


The policy provided that the beneficiary might at any time be changed by 
the insured in the manner specified, and a by-law and the statute under 
which it was incorporated likewise so provided. The insured surren- 
dered the policy and took out another with the same beneficiary and 
which stipulated for forfeiture in the event of suicide. 

Held, That the beneficiary had no vested interest in the first policy which 
was surrendered without her consent; and where suicide was the cause of 
death there could be no recovery under either policy. Hopkins vs. North- 
western Life Assur. Co., 794. 


3. EVIDENCE AS TO. 


In case of a death under such circumstances that it may or may not. have 
been caused by suicide, the legal presumption is in favor of the latter, 
which should prevail in the absence of evidence sufficient to establish 
the former to a reasonable certainty. 


It is the exclusive province of the court to determine whether evidence is 
susceptible of a reasonable inference that death was caused by some 
other means than that of suicide, and that being determined in the 
affirmative, it is the exclusive province of the jury to determine where 
the truth lies. 
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The decision of the trial court that the evidence produced on a trial is sus- 
ceptible of a reasonable inference warranting the verdict of the jury 
should not be disturbed unless, from an examination of the record, it 
clearly appears that:such decision was erroneous. 


In the circumstances stated in the foregoing, whether the jury properly drew 
the inference which resulted in their verdict, so long as such inference 
was within the limits of reasonable probabilities, looking only to the 
evidence produced, is not a subject of inquiry on appeal; and in de- 
termining whether the trial court erred in deciding that the fact was 
reasonably inferable from such evidence, doubts are to be resolved in 
favor of such decision. 

Where the reasonable probabilities from the evidence all point to suicide as the 
cause of death, so as to establish it, in the light of reason and common 
sense, with such certainty as to leave no room for reasonable controversy 
on the subject, a jury should not be permitted to find to the contrary and 
have such finding stand as a verity in the case, but the question should 
be decided by the trial court as one of law. Agen vs. Metropolitan Life 

Ins. Co., 37. : 
4, EvIDENCE oF. 


The defense was suicide in violation of a policy provision making it void in 
case of suicide whether sane or insane. The body of insured was found 
in a room under conditions that indicated suicide. 


Held, That a copy of the findings at the inquest, furnished by the plaintiff as 
part of,the proofs of death, is admissible as prima facie evidence of suicide 
tor the company. 

Held, That letters and directions written by the insured and found in his 
room, which tended to show the motives and condition of his mind shortly 
before his death, were admissible as part of the res gest as to suicide. 


Held, That only a preponderance of evidence is necessary to establish suicide. 


It is sufficient to charge that the presumption of the law is against suicide, 
without stating the reasons therefor. Sharland vs. Washington Life Ins. 
Co., 738. 

5. PRESUMPTION oF ACCIDENT. 


In a suit on an accident policy where it was claimed in defense that the 
insured committed suicide, the burden is on the claimant to show death 
from accident within the policy by a preponderance of evidence, and 
the rule is not changed by the legal presumption of sanity and against 
suicide. Fidelity § Casualty Uo. of New York vs. Weise, 74. 


SURETY. 
1. Lrapiniry FoR EMBEZZLEMENT. 


The contract indemnified a fire insurance company against loss through em- 
bezzlement by its general agents on representations in the application, 
which were part of the contract, that the cash would be compared and 
verified with the accounts and vouchers monthly. 


Held, That conditions were a warranty, and a further declaration that the 
representations in the application were true to the best of insured’s 
knowledge and belief did not qualify the statement that there should be 
such monthly verifications. 

Held, That a monthly comparison of checks received from the agent with 
accounts and vouchers sent by him two months before and which would 
not at any time show the cash which should then be in the agent’s hands, 
was not a compliance with the warranty. 


Held, That evidence that it was not the custom of such companies to go to 
the agent’s office and make such examinations of cash, but that it was 
customary to make the comparison as in this case, was not admissible to 
change the requirement of the written contract. Hunt vs. Fidelity § Cas- 
ualty Co. of N. Y., 694. 
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2. PLEADING. 


Where a contract of indemnity is made part of the answer, a failure to fully 
set it out in the plea is cured. 
A bank was indemnified by contract against fraudulent acts of the cashier. 


Held, That it was not necessary to set out all the conditions of the contract 
and application where its execution and renewal and substantial features, 
together with the fraudulent acts and notice thereof, were embodied in 
the complaint. Breaches of contract must be specifically pleaded if 
relied on. 


Held, That an answer alleging that the renewal was induced by false repre- 
sentations that the accounts of the cashier had been examined and found 
correct, is a plea in bar. 

Held, That the company must set out and allege such breach in the terms of 
the application where they exist, as will relieve it of liability. Bank of 
Tarboro vs. Fidelity § Deposit Co. of Maryland, 447. 


See GUARANTEE, 


TAXATION. 


Or Gross Premiums By Municrpat CorRPOoRATION. 


A tax imposed by a municipal corporation on the gross premiums of an insur- 
ance company doing business in the city where the tax is imposed is not 
a property tax, in the sense of the constitution, so as to require the ad 
valorem system to be applied. While, by a municipal ordinance, a tax 
on the gross premiums of an insurance company doing business in the 
city, at a given rate per cent, may be lawfully imposed, if the authority 
to do so be clearly given, an ordinance which by its terms only imposes 
such tax on nonresident companies, and expressly excludes resident com- 
panies from its operation, is void for the want of the uniformity required 
by the constitution. 

A license tax of a given sum imposed upon every agent of a fire or life insur- 
ance company is payable by an agent of an association which has no 
capital stock, but insures the lives of its members under the assessment 
plan; and this is true notwithstanding such agent is the employee of the 
company, and does not represent any other company. Mutual Reserve 
Fund Life Ass’n vs. City Council of Augusta et al., 319. 


TAXES. See Murvat Company. 
THREE-QUARTER CLAUSE. See Vauvep Poticy. 
THRESHER. See Morreacee 2, 
TITLE. 
1. AGREEMENT TO SELL, 
The policy provided that it should be void if the interest of insured became 


other than entire, unconditional, unincumbered and sole ownership. 


Held, That an agreement to sell, not attended by control or possession, did 
not avoid the policy. Arkansas Fire Ins. Co. ve. Wilson et al., 358. 


2. Lire INTEREST. 


The written application of a mutual company stated in answer to question, 
‘“‘What is your title?” ‘‘ Deed;” and stipulated that insured would abide 
by the regulations as contained in the policy and pay his proportion of 
losses and expenses during the continuance of the policy. The applica- 
tion was sent by the agent to the company, anda policy returned which 
was by.its terms void ifthe interest was misrepresented or not truly stated 
or was other than that of sole and unconditional ownership. 


Held, That the answer did not intimate the character of the estate, and the 
fact that he had no inheritable title, as his wife might become sole owner 
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in case of her survival, did not defeat the policy, since the company issued 
it with knowledge of the answer. Clawson vs. Citizen’s Mut. Fire Ins. 
Co., 167. 


3. NoNDELIVERY OF DEED. 


The policy provided that it should be void if the building was on ground not 
owned in fee simple. No evidence of alienation was produced by the 
company, and the plaintiff testified that a deed had some years before been 
executed in favor of his son, but never delivered. 


Held, That a nonsuit in an action on the policy was error. Shute vs. Man- 
chester Fire Assur. Co. et al., 821. 


4. Option on LUMBER ASSIGNMENT. 


The policy was on lumber owned by insured, or held in trust or on commis- 
sion, or sold but not delivered. 


Held, That an option by another party on part of the lumber, which was in 
no way separated or identified for future delivery, gave no title to such 
party under which suit on the policy could be maintained under a clause 
making loss payable to him as interest might appear. Such clause simply 
confers a condition right to receive a part or all of the insurance money re- 
covered by insured, but does not save the policy from the effect of breach 
of condition by insured. 

Held, That where in such case the insured had contracted to keep the lumber 
insured, and assign the policy as above, the policy is not an insurance of 
the party’s interest by the insured as his agent, which would entitle the 
party to sue. 

Held, That where the party had paid $2,000 for such option, his interest in 
case of total loss was this advancement, and where such sum was tendered 
the party as was due when he intervened in an action against the insurer, 
a judgment denying his claim will be sustained. 


Held, That the insured, in case of such loss, was not liable to the party for 
breach of contract to the extent of the market value of the lumber, less 
the unpaid purchase price. Wunderlich et al. vs. Palatine Fire Ins. Co. et 
al., 26. 


5. REPRESENTATIONS IN APPLICATION—SALE AFTER Loss. 


Where a party makes application for a policy of insurance to the agent of the 
company, designating in said application the company from which he de- 
sires the policy, describing therein the property, and answering the usual 
questions as to ownership, liens, etc., and in his absence, and without his 
consent or knowledge, said application is so changed as to make it an ap- 
plication to another and different company, which issues the policy, vary- 
ing in several respects from the application, which latter is sent by mail 
to the assured, although such party accepts the policy he is not bound by 
the representations and answers contamed in said application, and said 
policy will not be avoided if such representations and answers are not true. 


Where, during the life of the policy, a decree is obtained in invitum for the 
sale of the property insured, but sale under said decree is not made until 
after the loss by fire, and then the property is bought in by the assured, 
and there is no change of possession, the policy will not be avoided by a 
clause therein providing that the policy shall become void if any change 
takes place in the title, interest, location, or possession of the property, 
or any part thereof, whether by sale, gift, or other voluntary act of the 
assured, or by legal process or judgment, or otherwise. 


In the interpretation of a policy of insurance in all cases it must be liberally 
construed in favor of the insured, so as not to defeat, without necessity, 
his claim to the indemnity, which, in making the insurance, it was his 
object to secure ; and, when the words are without evidence susceptible 
of two interpretations, that which will sustain his claim and cover the 
loss must in preference be adopted. 


A doubtful or partial remedy at law does not exclude the injured party from 
relief in equity. 
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Where a policy of insurance is issued without any written application on the 
part of the assured so far as the facts appear, the assured, in offering in 
evidence the policy, is not required to read with it, as part thereof, a 
written application produced by the insurer, without proof that it was 
signed by the assured or his agent. Cleavenger vs. Franklin Fire Ins. Co. 
of Wheeling, W. Va., 528. 


6. Saxe or Part INTEREST, 


Written clauses will overrule those that are printed in case of conflict and 
the policy will be construed against the company rather than the insured. 


The policy insured the owner of a tugboat against fire ‘for account of whom 
it may concern,” but provided in printed clauses that it should be void 
if the interest be other than sole and unconditional ownership, or in case 
of change of interest or title. 


The insured afterwards sold a part interest without the company’s knowledge 
or consent. 


Held, That the intention was to protect the entire title to the boat whether 
retained or shared with or transferred to other parties, and the purchaser 
of such part interest, having adopted the policy, was entitled to recover. 
Hagan et al. vs. Scottish Union & National Ins. Co., 666. 


7. Sorz OwneERsHIP, 


The title was held under a bond given by insured and a brother jointly, and 
about half the purchase money had been paid by insured. 


Held, That where the nature of the title was explained, the company was 
estopped from setting up a policy provision requiring sole and uncon- 
ditional ownership. 

Held, That where the brother had died insolvent and had paid no part of the 
purchase money, his heirs had no interest in the policy. Clapp vs. 
Farmers’ Mut. Fire Ins. Ass’n, 468. 


8. UnpivipEpD INTEREST. 


The insured represented in a written application that they were sole and un- 
conditional owners, whereas they were only owners of an undivided half 
interest, with a verbal agreement from the owners of the other half to its 
conveyance on compliance with certain conditions. 


Held, That the misrepresentation defeated the contract, and there could be 
no recovery. Liverpool § London § Globe Ins. Co. vs. Cochran, 374. 


9. Watver spy ADJUSTER— FORECLOSURE. 


The adjuster, with knowledge that statements in the application regarding 
liens and judgments were untrue, furnished blanks and told him he could 
make out proofs of loss. 


Held, That where the insured is induced to incur expense or trouble in the 
belief that his loss will be paid, forfeiture is waived. But such waiver 
will not affect a forfeiture for misrepresentation as to title, at the time 
unknown to the company. 

Where the property at time of insuring had been sold under foreclosure to 
wife of insured who had given her notes for it and equity of redemption 
had expired, a representation that he was the sole legal and equitable 
owner worked a forfeiture. 


The burden is on insured to show waiver of forfeiture. 
The insured stated that the property was not in his name. 


Held, This did not prevent forfeiture for misrepresenting himself as the owner. 
Planters’ Mut. Ins. Co. vs. Loyd, 603. 


See Acent 2; ALIENATION; AssIGNMENT 2; INCUMBRANCE: Risk 5; Svurcrpe 2. 


TRUSTEES. See Orricer. 
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TONTINE. 


1. Ricutr to Divipenps. 


Under a policy issued on the 15-year tontine investment plan, providing 
‘that no dividend shall be allowed or paid on this policy, unless the per- 
son whose life is hereby insured shall survive until the completion of its 
tontine dividend period, and unless this policy shall then be in force,” the 
beneficiary is not entitled to dividends where the insured died a short time 
before the expiration of the tontine period, though after the last premium 
was paid, and after the actuary of the company had submitted to insured 
a statement showing what would be the value of the policy at the expira- 
tion of the tontine period if it should then be in force, and that state- 
ment included accumulated dividends. New York Life Ins. Co. vs. Miller. 
—Sutton et al. vs. New York Life Ins. Co., 1033. 


2. Ruiautr To Parp-up Poticy. 


The‘ insured is not entitled to a paid-up policy where he ceases to pay before 
the expiration of the tontine period, it being provided in the policy that 
previous to the completion of the tontine period the policy can have no 
surrender value in cash or a paid-up policy; and this is true, though a 
writing delivered with the policy stipulates that the amount of the policy 
‘may be reduced at any time, at the desire of the insured, to any less 
amount, or an amount equal to the sum of the premiums paid in on said 
policy, the premiums, after the reduction, being reduced in the same pro- 
portion as the amount assured is reduced,” as that stipulation has no 
reference to a paid-up policy. Equitable Life Assur. Soc. vs. Spillman, 651. 


TOTAL LOSS. 


1. INSURANCE ON PRoFITS—ABANDONMENT. 


A marine policy insured on profits of a cargo of sugar against total loss only. 
The cargo was abandoned and settled for by other insurers as a total loss, 
But a part of the cargo was saved by the insurers and returned to the 
insured in part settlement on about the basis of the average pro rata 
policy valuation. 

Held, ‘That this did not prevent a recovery on the insurance of the profits. 
Canada Sugar Refining Co., Limited, vs. Insurance Co. of North America, 193. 


2. Wauat ConstITUTEs, 


A brick building, where three of the walls and foundations were so far de- 
stroyed that none of them were used in the construction of the building 
replacing it, and only a very limited part of the fourth was used against 
the protest of the architect who considered it unsafe, and practically no 
joists or timbers, was totally destroyed within the meaning of a statute 
requiring full payment in case of total loss. 

The foundation is not a part of the building within the meaning of the pol- 
icy, and its condition should not be considered in the question of total 
loss. Murphy vs. American Central Ins. Co., 567. 


3. Wuat ConstITUuTES—ARBITRATION. 


An insured, by consenting to arbitrate the amount of loss sustained by fire, 
in pursuance to the provisions of the policy, is not precluded, in a suit 
upon the policy, from claiming and recovering as for a total loss, if the 
evidence sustains his claim. The provisions of section 3643, Rev. St., 
being founded upon public policy, the insured cannot be held to a waiver 
of them. 

Where a building is so far destroyed by fire as to lose its identity and specific 
character.as a building, and the parts that remain cannot be utilized to 
advantage in the reconstruction, there is a total loss, within the meaning 
of section 3643, Rev. St. Pennsylvania Fire Ins. Co. vs. Drackett et al., 841. 


TUG BOAT. See Tirtz 6. 
VoL. XXIX.—70. 
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ULTRA VIRES. See Rernsurance 2. 
USAGE. See Brinpine Suir. 


USE. 
1. For Immorat Purposes—WaAtver oF PROOFS. 


The failure of insured to disclose the fact that the insured house was occu- 
pied by women of ill repute does not invalidate the policy, there being no 
fraud or misrepresentation, especially as the company or its agents had 
full knowledge of the character of the occupants before the fire. 


The insured need not make written proofs of loss where the company has 
acted in such a manner as to authorize a reasonably prudent person to 
believe that it waived that requirement of the policy. National Fire Ins. 

Co. vs. United States Building § Loan Association’s Assignee, 253. 


2. Or DWELLING As STOREHOUSE. 


The application was made part of the policy, and represented that the build- 
ing was occupied as a dwelling; the policy insured it as a dwelling, and 
provided that it should be void if used for any other purpose. It was 
used as a storehouse. 


Held, That where the evidence would have authorized a finding by the jury 
that the agent agreed to so frame the application that it might be used 
as a dwelling or storehouse, it was error to direct a finding for the company. 
Cornelius vs. Farmers’ Ins. Co., 509. 


See Risk 5, 


VACANT. 
1. In Cask or DWELLING, 


Where a policy insuring a building ‘‘ occupied as a dwelling house” provided 
that it should be void ‘‘if the premises described” should be unoccupied 
for more than ten days, the ‘“‘ premises” referred to were not the various 
buildings on the tract of land on which the insured dwelling house was 
located, but the dwelling house itself, 


The dwelling house being unoccupied at the date of the policy, and remain- 
ing so until the time of the fire, more than ten days thereafter, the policy 
was void, the provision against the property being unoccupied being ma- 
terial to the risk. ‘ 

The fact that a tenant of insured and his servants had for two days before the 
fire, which occurred in the night, been cleaning the insured dwelling 
house preparatory to its occupation, did not constitute an occupation 
within the meaning of the policy. Thomas vs. Hartford Fire Ins. Co., 128. 


2. In Case or DwWELLING—WAIVER BY AGENT. 


Where a party avers that he has performed all the conditions of a contract to 
be by him performed, his proofs upon the trial must show such perform- 
ance, in order to entitle him to a recovery. Under such an averment it 
is not competent to prove a waiver of such conditions. If the waiver of 
conditions is relied upon, such waiver must be averred in the pleadings. 


The condition in a fire insurance policy was that the property is ‘‘ occupied 
and to be occupied by tenant asa private dwelling,” and to be void if the 
property should become unoccupied without the assent of the company. 
The tenant moved out, and the son of the owner slept in the house during 
the day and worked nights, having only a cot, a chair and an alarm clock 
in the oles. The family of the owner resided next door, and obtained 
their rain water from a cistern in the kitchen of this house, and the owner 
went through the house every day, the fire occurring late at night. Held, 
That in legal effect the house was unoccupied, and the court should have 
so instructed the jury, and then left the question to the jury as to whether 
the risk was thereby increased. 
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The power of an agent to waive conditions in a policy of fire insurance is not 
different from the same power in life insurance. As to such power, In- 
surance Co. vs. Hook (56 N. E. 906, 62 Ohio St. ——), is followed and 
approved. Eureka Fire § Marine Ins. Co. et al. vs. Baldwin, 608. 


3. TEmporary ABSENCE. 


The policy provided that it should be void if the premises became vacant by 
the removal of the occupant, and so remain for thirty days. 


Held, That where the occupant left on account of her health, intending to be 
absent about three months, leaving everything in the house ready for 
use on her return, this was not such vacancy by removal as a matter of 
law, the question was one of fact for the jury. 


Held, That the test in such case was not what was intended by the insurer, 
as shown by the rules of a board of underwriters, unless known to the 
insured, but what would be popularly understood. Stone vs. Granite State 
Fire Ins. Co., 250. 

4, TEMPORARY ABSENCE. 


The policy provided that it should be void if the premises should become va- 
cant by the removal of the owner or occupant, and so remain for more 
than 30 days. 

Held, That the policy was not avoided where there was only a temporary ab- 
sence, and no permanent removal. Johnson vs. Norwalk Fire Ins. Co., 371. 


5. Wuen Risk Is Ipte 1n Case oF MORTGAGEE, 


The policy stipulated that it should be void if the risk ceased to be operated for 
10 days. It was procured at the request of a representative of the mortga- 
gee by the company’s agent to protect the interest of the mortgagee, but the 
agent procured a written application from the mortgagor on his own re- 
sponsibility, and the insurance was in the name of the mortgagor, loss 
payable, etc. The mortgagee accepted it and paid the premium. 

Held, That the question whether the policy was issued on the written appli- 
cation was for the jury. 

Undisputed evidence that a creamery was shut down for over two months, ex- 
cept for the storage of butter, except that on two days some part of the 
machinery was going to work over some old butter, establishes the fact 
that it was idle for more than 10 days in violation of the policy. Cronin 
et al. vs. Fire Ass’n of Philadelphia, 564. 


See Risk 4; VALuED Poricy Law. 


VALUATION. See AcEnr 2. 


VALUED POLICY. 


THREE-QUARTER CLAUSE AND OTHER INSURANCE. 


The insurance was on a gin house, stands, feeders, and other property de- 
scribed in the policy. 

A statute of Mississippi provided that the insurer should not be permitted, in 
case of suit, to deny that the property was worth the full value upon 
which the insurance was calculated, or in case of the three-quarter clause 
that the amount insured was but three-fourths of the value, and in case 
of total loss the damages should be the amount of insurance. 


Held, That the statute rendered nugatory a three-quarter clause making the 
insured a coinsurer, and reducing the liability below the sum named in 
the policy. 

Nor under such statute can the amount of the policy for which the company 
is liable be reduced by concurrent insurance consented to by the insurers. 
Such aggregate must be taken as the value of the property. 


The insured cannot waive the statute by accepting a different rule for fixing 
the amouut of loss. 
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Knowledge of other insurance without consent is a waiver of the same. 
Western Assur. Co. of Toronto vs. Phelps, 506. 


See Torat Loss 2, 3. 


VALUED POLICY LAW. 


CoMPUTATION OF PartraL Loss—VaAcant—CLASSIFICATION, 


A judgment will not be reversed because of an error or defect in the proceed- 
ings which does not effect the substantial rights of the complaining party. 


Under the valued policy law (section 43, c. 43, Comp. St. 1899), the statute 
fixes the worth of the property insured conclusively at the valuation 
written in the contract of insurance, and in case of total loss that sum is the 
measure of recovery. 

Under such a policy, in case of partial loss the actual damage is the measure 
of recovery. 

If, under a valued policy, the property insured is totally destroyed as the re- 
sult of two or more fires, the measure of recovery for the final loss is the 
amount written in the contract, less the amounts paid in settlement of 
previous losses. 

After a partial Joss under a fire policy, which renders the building untenant- 
able, the insured is not guilty of a breach of the vacancy clause of the 
contract, where he permits the property to remain unoccupied pending the 
period during which the insurer is authorized to exercise its option to re- 
pair the damaged building. 7 

There is nothing in the Constitution of the United States or of this State 
which forbids classification of subjects for the purpose of legislation. 
The power to classify is subject only to the limitation that the classifica- 
tion must not be arbitrary. 


The provision of section 3 of the valued policy law (section 45, c. 43, Comp. 
St. 1899, permitting the taxation as costs of a reasonable attorney’s fee 
upon rendering judgment against an insurance anaes on a contract 
insuring real estate, is grounded on considerations of public policy, and 
is constitutional. Lancashire Ins. Ce. vs. Bush et al., 1028, 


VIOLATION OF LAW. See AccipEnt 7. 
WAIVER, See Assessment 4, 


WARRANTEE, 


PREMIOM AS WAIVER OF, 


Any untrue statement in an application for insurance, when made a part of 
the policy, and by the insured warranted to be true, avoids the policy of 
insurance, regardless of the question of its materiality; yet the insur- 
ance company may by its conduct waive its right to insist upon such for- 
feiture. The acceptance and retention of money in payment of premiums 
after the insurance company has knowledge of all the facts constitute 
such waiver. Johnson vs. Massachusetts Benefit Ass'n et al., 180. 


WARRANTY, 


Must Be Compuiep WITH. 


A warranty stipulated in a contract of life insurance must be strictly com- 
plied with, or literally fulfilled, before the insured is entitled to recover 
on the policy. A warranty need not be material to the risk, because it is 
of itself an implied agreement that the representations warranted are 
material. Petitpain vs. Mutual Reserve Fund Life Ass’n., 269. 


WIFE. See AssiGNMENT 1; Premium 11. 
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WIFE’S POLICY. 


1. Evrrect or Divorce. 


When a married woman is named as a beneficiary in a policy of insurance on 
the life of her husband, she is entitled to the proceeds of the policy, not- 
withstanding a divorce obtained by her before his death. Overhiser’s 
Adm’x vs. Overhiser et al., 861. : 


2. MISREPRESENTATION—RECOVERY BACK OF PREMIUM. 


Policies were taken out by the wife for her benefit on the life of her husband 
without his knowledge. A by-law of the company made such insurance 
void. The application purporting to be by the party whose life was in- 
sured warranted the statementstrue. The wife was ignorant and could 
not read and was misled by the representations of the agent. On dis- 
covering the facts she demanded a return of the premiums. 

Held, That she was not bound to continue the contract and was entitled to 
recover the equitable value of the policies. She was not obligated to 
accept a paid-up policy for a smaller amount than the original sum in- 
sured, nor an offer by the company to reinstate the policy. Delouche vs. 
Metropolitan Life Ins. Co., 284. 


3. NONPAYMENT OF Premium NotE—LoAN. 


Where a husband procures insurance on his life, payable to himself after a 
term of years, if he shall live so long, and, if not, then to his wife at his 
death, and, after paying premiums for some years, gives a premium note, 
which has a forfeiture clause therein more onerous, as against the inter- 
ests of the wife, than the forfeiture clause in the policy, such forfeiture 
clause in the note will not avail the insurance company, as against the 
wife, unless she assents thereto. 

Where a condition in a life insurance policy is to the effect that ‘in case of 
default for nonpayment of premium after three years, and no legal sur- 
render having been made, the insured having paid at maturity all notes 
given for premium, then this policy shall, without surrender, but upon 
payment of all outstanding premium notes, become a paid-up term policy, 
without change of terms or conditions,” the payment of all outstanding 
premium notes, though given after three annual premiums had been paid, 
is a condition precedent to such policy becoming a paid-up term policy. 

Where a policy of life insurance is issued and accepted upon the conditions 
and agreements contained therein, such conditions and agreements form 
the contract between the parties, and will not be varied or controlled by 
the subsequent course of dealing between them, in the absence of fraud 
or bad faith. 

Where it is provided in a life insurance policy that the company will loan to 
the insured on such policy, as collateral security, certain sums of money, 
graded as to amount by the number of annual cash premiums paid, the 
insured is not entitled to such loan after he is in default in the payment 
of a premium or premium note, when such default works a forfeiture of 
the policy by its terms and conditions, unless such default is waived by 
the company. Union Central Life Ins. Co. vs. Buxer, 519. 


4. PLEDGE oF. 


The pledge of a wife’s policy by the husband without the consent of the wife, 
under the Mississippi code of 1892, which vests the interest in the wife. 
Jackson Bank vs. Williams, 857. 


See AssIGNMENT 4; BENEFICIARY. 


| 
| 
| 
| 


Ee 


Mish 5 


ee 


~GiRiadis teasdoeelitent 


ane eemeemamaasagmmonmnmmapaiaie 
ee 





te Ee wah 


= Nc ae 


i! 
i; 
i 
| 
y 
4 





oe 


a 


Co Tags oe 





i 
\ 
| 
H 


CASES REPORTED. 





PAGE 
Etna Fire Ins. Co. et al. vs. Davis et al............46. Pe Oe Bisiacewesswess 560 
Agen vs. Metropolitan Life Ins. Co............ ...0- PEON Oe occcouscs 37 
Aloe vs. Fidelity Mut. Life Ass’n................00.- | A errr 679 
American Surety Co. of New York vs. Pauly.......... ht Oe We Ria ks kcieeesae 3 
Arkansas Fire Ins. Co. vs. Wilson et al............... le BS ies Crarawsns 358 
PROGID WE. PUGET TOR ADy i: 6-056:0:0'00:6's. obsso9se8s Oe Bivins cans ewniias 78 
Bank of Tarboro vs. Fidelity & Deposit Co. of Maryland.N.C.8.C. ......... 447 
Barnard vs. Lancashire Ins, Co. etal.... .. ......... ee Wel Misi ccnnes €31 
ee Se 8 eer rare ye Bh Chi Dh Dasicccinceins 848 
Barry vs. Farmers’ Mut. Hail Ass’n...............0. fowa: 6.0.05 <<. . 261 
Baxter vs. Covenant Mut. Life Ass’n................. BGs Br Ossi ccwavess 908 
Benard vs. Grand Lodge of the Ancient Order of United 

Workmen of the Dakotas et al................... Rn ii scenes 512 
Betcher vs. Capital Fire Ins. Co...............20005- BOR By Rises «anes 135 
Born vs. Home Ins. Co. of New York................ POU. occist.cvKenn 242 
Bradford vs. Hanover Fire Ins, Co. of City of New York.U. S. C0. C. A......... 886 
British America Assur, Co. vs. Kellner et al........... POM OV Ovicieveveses 845 
Canada Sugar Refining Co., Limited, vs. Insurance 

Company of North America......... 0 ...-...- oss Oy Mev eaivecce 193 
Cannon vs. Phoenix Ins. Co. of Hartford, COM iio.s:003 RE sac 8 suite ks 1023 
Carney vs. New York Life Ins. Co.................0.. ie ES oy Cree 662 
OO Ks NN NE i in ks toe accaprcpne seine saciid By Os ty Weke cow -as cue 452 
Chicago Guaranty Fund Life Soc. vs. Ford........... BONES Cs Sccwsse cus 953 
Citizens’ Ins. Co. of Pittsburg, Pa. vs. Crist.......... Ns We Pies ioe sea cecte 765 
Clapp vs. Farmers’ Mut. Fire Ins, Ass’n.............. Me Mee SEF es ghisrewissie.s 468 
Clark vs, Supreme Council, Royal Arcanum, et al..... POM Ws Os Sie scases 786 
Clawson vs. Citizen’s Mutual Fire Ius. Co............. Pe TG cvivevses 167 
Cleavenger vs. Franklin Fire Ins. Co. of Wheeling, 

ie NS a ohn Vines be bbs kiss ehiecaes Kabel aks We Wie OS Bs cec.cos 528 
Commonwealth Mut. Fire Ins. Co. vs. Wm. Knabe & 

RDG sos cstse ede de corp eve seae radon ee MOM BEB. ics scnees 34 
Conley vs. Washington Casualty Ins. Co............. PE Pe ieccccticwts 334 
Cook vs. Westchester Fire Ins. Co. et al.............. OM Ts csin cs culver 1041 
Cornelius vs. farmers’ Ins. Co ............. sie wiewlears WTB R. Dicss 5.56 .. 509 
Cronin et al. vs. Fire Ass’n of Philadelphia.......... EOD Os issccbicee 564 
Cummins vs. German American Ins. Co.............. Nis sain ke secciels 851 
Darlington vs. Phoenix Mut. Fire Ins. Co............. BG vckrenbesec ee 373 
Delouche vs. Metropolitan Life Ins. Co.............. We Mire Oka Cn tvances 284 
Doherty vs. Ancient Order of Hibernians Widows’ & 

sc cos nke aaa chbanneutier ow PORE De eso 5esc a 903 
Edwards vs. Planters’ & People’s Mut. Fire Ass’n of 

Rc cer An rarenGedaccannte es ane ede Kes aod tien awecen 945 
Elgutter vs. Mutual Reserve Fund Life Ass’n....... MO 0 d0es 0S RX 926 
Employers’ Liability Assur. Co., Limited, vs. Morris.Col. C. A............ 277 
Employers’ Liability Assur. Corp., Limited, vs. Back..U. S.C. C. A......... 827 
Equitable Life Assur. Soc. vs. Spillman.............. Des Ses ine Fs eNS 651 
Eureka Fire & Marine Ins. Co. vs. Baldwin... . ......Ohio S. C............ 608 
Expressman’s Mut. Ben. Ass'n vs. Hurlock........... Ps Me Ps e0. vig s''g sis ere 934 
Farmers’ & Merchants’ Ins. Co. vs. Wiard et al....... PRON NG Noes: c'e/e'ese so siete 465 
Farmers’ Mut. Ins. Ass’n vs. Austin............. .... MIB. Gin cede Ra eats 352 
Farrell vs. German American Ins, Co................ Mass, 8. J. C......... 341 
Fee vs. Nutional Masonic Acc. Ass’n................ PUT ciicacnsesccs 635 
Fidelity & Casualty Co, vs. Sittig.... ............66. PGMS anekweaes 65 
Fidelity & Casualty Co. vs. Weise..... .........0000: CN So aererrreern 74 
Fidelity & Casualty Co. of N. Y. vs. Lowenstein. ...... ee Os Bisas veces 111 
Fidelity Mut. Life Ass’n vs. Harriset al........... .. RMR aes Sa eas 769 
Fletcher vs. German American Ins, Co. of New York..Minn. 8. C........... 752 
Florida Cent. & P. R. Co. vs. American Surety Co. of 

New York...... SGN Che CSR ARS RS ere bnS Feeiales oa Me OS Oi Rivecccacs 673 


| 











Cases Reported, 1900. 1111 
PAGE 
Fraser vs. Home Life Ins. Co........... deniudewe vane Wi Pi Cnc casieas coos S41 
Germania Ins. Co. vs. Wingfield................0000. Pe Cr Bie seckbeunses 955 
Glens Falls Portland Cement Co. vs. Travelers Ins. Co.N. Y. C. A........4. . 748 
Going vs. Mutual Benefit Life Ins. Co................ BiG Br Chin caccsiscces 801 
Goodhue vs. Hartford Fire Ins, Co................... Mase. Bi di Os. cscews 207 
Halsey et al. vs. Adams et al...........cccceeee ceees Wa Oa Cle Eas Bite wcwisces 860 
Hanover Fire Ins. Co. vs. Hatton..............00e005 LAC errr 664 
Hathaway et al. vs. Mutual Life Ins. Co. of New York.U.S.C.C ......... 325 
Hill vs. Middlesex Mnt. Fire Assur. Co...... ........ MI Me ie Oss sccekes 185 
Hollowell et al. vs. Life Ins. Co. of Virginia.......... Wee Gite Ca sduwscaeue 458 
Home Fire Ins. Co. vs. Johansen..............ee00e- MOU REO. a cciuecasae 170 
ome Tae. COs, Vii COMMA) oa. ckdsnvdcciccvencesves eM A Gi cccksésdee 642 
Hopkins vs. Northwestern Life Assur. Co............. Ute 0, Oo Bess c-nqae Te 
Hubbard vs. Mutual Reserve Fund Life Ass’n........ Waa Oe Oo Med cceeus 577 
Hunt vs. Fidelity & Casualty Co. of New York........ Waite Cc Os Beccvcacias 694 
Improved-Match Co. vs. Michigan Mut. Fire Ins. Co..Mich. 8. C. ......... 53 
Insurance Co, of North Americu etal. vs. Wicker et al. Tex. S. C............ 790 
Towa Life Ins. Co. vs. Eastern Mut. Life Ins. Co...... Wee Oe Ms Baciccctces 299 
SROMND TOR Wis: WING as cee siciccidewidencveseeds We Be Oe vouvvvnaios 857 
Janneck vs. Metropolitan Life Ins. Co................ Ia he Ca Bec cestasaee 556 
Jauvrin vs. Rockingham Farmers’ Mut. Fire Ins, Co...N. H.S. C........... 855 
Johnson vs. Massachusetts Benetit Ass’n et al......... BOs Oo Bes occ svscwers 180 
Johnson vs. Norwalk Fire Ins. Co.................4-- Meee. B.S Os caccxss 371 
Jones vs. German Ins. Co. of Freeport, Ill............ MM a Co ceincacuces 60 
Knowlton, Att’y-Gen., vs. Equitable Acc. Ass’n....... Pees Bad One ic ae'e'es 282 
Kooistra vs. Rockford Ins. Co. of Rockford, Ill....... BION Be Orn ck iccvcks 247 
TORO We, Warmers’ ING. OG) 6 occ cc cckcvccccescssceces TOWER Oo cciccwsaces 265 
Lancashire Ins. Co. vs. Bush et al.............00.00: ONS GeO cociccvecce 1028 
Lancashire Ins, Co. et al. vs. Barnard................ We BO. Oe Ricvcc cess 631 
Larkin vs, Glens Falls Ins. Co................ ivvedes Minn. S. C..... vaaaws 833 
Lee vs. Union Central Life Ins. Co.................. MWe Ch Mis a viditinad wai’ 516 
Leftwich vs. Royal Ins. Co. of Liverpool............. Mls Oe Bokcnccwurvexs 940 
Liverpool & London & Globe Ins. Co. vs. Cochran....Miss. 8. C........... 374 
Lloyd vs. Supreme Lodge Knights of Pythias......... Mabe a Chel Be sie e carers 744 
McCabe et al. vs, Aitna Ins. Co...........2-e20eeee ee Ne Oe Oecd ba wale ene 138 
McDonald vs. Bankers’ Life Ass’n of Des Moines, Ia .Miss. S. C............ 780 
McMaster vs. New York Life Ins. Co................. Bre Oa Oe Cs Biacinc sus 335 
MacDonald vs. Grand Lodge A. O. U. W. of Kentucky. Ky. C. A............. 82 
Mallette vs. British America Assur. Co. of Toronto, 

CM iat cc Aiecescacncdrnccewe Caadccieticnnne’ Wee Ca Miacvavecwstawe 966 
Manhattan Life Ins, Co. vs, Hennessy.............-.- Ue 8 @. Co Avi wkes 289 
MANOR: VO. DIBVCIERS TUM, COV ec cc cesses csccvccccsn TGs Meda Ona snaddcns 354 
Matthes vs. Imperial Acc. Ass’n.............--eeeees Jowa 8. C..... «esses G8 
Metropolitan Ins. Co. vs. Rutherford................. Wav Re Oe Bicicce ws 365 
Metropolitan Life Ins. Co. vs. Howle................. Ooo. SO apart ae 756 
Metropolitan Life Ins. Co. vs. Mulleady’s Adm’x.. .. Ky. C. A............. 164 
Metropolitan Life Ins, Co. vs. Trende.............+.++- MeV Cr Beco catkins’ 69 
Milwaukee Mechanics’ Ins. Co. vs. Graham........... Bene aCe siwedcssaueds 175 
Minneapolis Threshing Mach. Co. vs. Darnall......... eRe Osacaceesc'aes 687 
Moore vs. Wildey Casualty Co............0.ceccceees st) eee 798 
Morrill vs. Manhattan Life Ins. Co. et al....... ..... BMS Orbea cas cases 481 
Mudd et al. vs. German Ins. Co. of Freeport, Ill...... Me Oe Bee caccuvesaas 961 
Murpiiy ve. Hoyal MNS. Cio 66 6o..s co ncsc icvccs cosas Fae Ba Svccdscecevaus 210 
Mutual Ben, Life Ins. Co. vs. Martin............. vx’ Og Mave de aaeeard 598 
Mutual Life Ins, Co. vs. Dingley.............-..+-00- Uo 5e6 Ci As. issc3. Se 
Mutual Life Ins. Co. of N. Y. vs. Elliott.............. ROMs On aveas stecus 131 
Mutual Life Ins. Co. of New York vs. Nellie Phinney..U. 8. 8S. C.. nce ome 
Mutual Reserve Fund Life Ass’n vs. City Council of 

PRU OF BBs ois vexc win cos cks vexceneine pO Me Cian cacacuweds 319 
National Fire Ins. Co. vs. United States Building & 

Loan Association’s Assignee. ..........2+ss0ee+e- BG: © Beccdsvcctssve 253 
New England Fire Ins. Co. vs. Haynes............... Whi Me GQeiccccsucceads 500 
Newport Imp. Co. vs. Home Ins. Co ...........+00-. Nake Ga Miwads cnusws 899 
Newtown Creek Towing Co. vs. Aitna Ins, Co........ a So Ge Bien cecwewes 1038 


Cie. ter ee ial LH ATE Se 


sets 


etait 


LR me ar te atte. (Ree «he nantes ee 


i 
4 
i 
i 
: 





1112 Cases Reported, 1900. 


New York Life Ins. Co. vs. Fannie Cravens 
New York Life Ins. Co. vs. Miller.—Sutton et al. vs. 

AW DO BNE, 05 is cvorvesie riverine saben 
New Zealand Ins. Co. vs. Paul Maaz ; 
Norris vs. Hartford Fire Ins, Co. et al................ 8. C. 8. C 
Northern Assur. Co. vs. Hanna 
Northern Assur. Co. of London vs. Grand View Bldg. 

Ass’n. . 8. C. 
Northern Pac. Exp. Co. vs. Traders’ Ins, Co. of Chicago.1I1l. 8. C 
Overhiser’s Adm’x vs. Overhiser et al i 
Packham vs. Germania Fire Ins. Co. of Baltimore 
Palatine Ins. Co. vs. McElroy 
Pennsylvania Fire Ins, Co. vs. Drackett et al 
People ex rel. United States Grand Lodge of Order of 

Brith Abraham vs. Payn N. YoGQvA 
Petit vs. German Ins. Co.. 

Petitpain vs. Mutual Reserve Fund Life Ass’n 
Petty vs. Mutual Fire Ins. Co. of Des Moines 
Phillips vs. Union Cent. Life Ins, Co 
Phenix Ins, Co. vs. Hale 
Planters’ Mut. Ins. Ass'n vs. Southern Savings Fund & 
Ark. 8S. C 
Planters’ Mut. Ins. Co. vs. . Loyd 
Provident Mut. Relief Ass’n vs. Pelissier.. ... 
Provident Savings Life Assur. Soc. of N. Y. vs. Hadley. U. S. C. C.A 
Prudential Ins. Co. of America vs, Liersch,. 
Prudential Life Ins. Co. of America vs. Higbee’s Adm’r. Ky. CA 


Ray vs. Security Trust & Life Ins. Co ie sckavs 


Reed vs. Union Cent. Life Ins. Co. 

Reynolds vs. London & Lancashire Fire Ins. Co. et al. Cal, 8. c 
Rines vs. German Ins. Co. of Freeport, Ill 

Seal vs. Farmers’ & Merchants’ Ins, Co 

Seibel vs, Lebanon Mut. Ins. Co 

Seiders vs. Merchants’ Life Ass’n of the U. Ss 
Sharland vs. Washington Life Ins. Co 

Shelden vs, National Masonic Accident Ass’n 

Shields vs. Equitable Life Assur. Soc. of U. 8S. et al.. 
Shute vs. Manchester Fire Assur. Co. et al.. . 
Smaldone vs. President, etc., of Insurance Co. of Norn 


Stowell vs. Greenwich Ins. Co. of City of New York...N 

Strouse et al. vs. American Credit Indemnity Co. of 
N. Y.—American Credit Indemnity. Co. of N. Y. 
vs. Strouse et al 


Supreme Council Catholic Knights of America vs, 
__ Winter’ 8 Adm’ r 


Union Cent. Life Ins. Co. vs. Berlin 

Union Cent. Life Ins. Co. vs. Buxer 

Union Central Life Ins. Co. vs. Hook 

Union Cent. Life Ins. Co. vs. Moreland 

United Ben. Soc. of America vs. Freeman 

Vandervolgen vs. Manchester Fire Assur, Co 

Washburn-Halligan Coffee Co. vs. Merchants’ Brick 
Mut. Fire Ins. Co 


Wisin 360 


653 
330 
183 
177 
+38 

97 


. 738 


488 
122 
821 


761 
103 


3 EES 
. 250 





Cases Reported, 1900. 


Washington Life Ins. Co, of N. Y. vs. Menefee’s Ex’r,.Ky. C. A. 
Watts vs. Equitable Mut. Life Ass’n of Waterloo...... 
Westerfield et al. vs. New York Life Ins. Co 

Western Axsur. Co. of Toronto vs, Phelps 

Western Assur. Co. of Toronto, Canada, vs. Decker. . 

White et al. vs. Home Mut. Ins. Co. 

Wildey Casualty Co. vs. Sheppard 

Wunderlich et al. vs. Palatine Fire Ins. Co. et al 


Clark vs. Schromyer 

Dolan vs. Missouri Town Mut. Fire Ins. Co 

Fry & Co. vs. Wm. Crabb, Defendant, and Fire Ass’n 
of Phila., Garnishee 

Hagan et al. vs. Seottish Union & National Ins. Co....U. 8. D. C 

Huey vs. Ewell 

McKenna vs. Firemen’s Ins. Co 

Marphy vs. American Central Ins, Co 


MISCELLANY. 


Zitna Ins. Co. vs. Shacklett 
JXtna Life Ins. Co. vs. Hicks et al 
Allen vs, Hartford Life Ins. Co. et al .S. 1049 
Allen vs. Thompson : a 672 
American Union Life Ins. Co. vs. Wood sO. C. 863 
Amey vs. Grauite State Fire Ins. Co ~ EES: 92 
Annan vs. Hill Union Brewery Co J. 863 
Bingler vs. Mutual Benefit Life Ins. Co 862 
Bliss et al. vs. Parks et al Mass. S. J. C 383 
Brown National Bank vs. Southern Ins. Co Wash. S. C 1054 
Cuhill vs. Maryland Life Ins. Co. - ve Ktkixaveaeeecane 
Calkins vs, Angell. 1048 
Cannon vs. Phoenix Ins. Co. of Hartford xa. S. 959 
City of New Orleans vs, Liverpool & London & Globe 
: 960 

Cole vs. Union Central Life Ins. Co Wash. S. C 1052 
Commercial Travelers Mut. Acc. Ass’n vs, Springstein.Ind. A. C 
Commonwealth Mut. Fire Ins. Co. vs. Fairbank Can- 

ning Co.. Wucslarey weaccieeiataae Site ae aoa 6 mache ter eee 
Concordia Fire Ins. Co. vs. Koretz . €. 
Continental Ins. Co. vs. Wickham a. 
Crew-Levick Co. vs. British Foreign & Marine Ins. Co.U. 8. C. C. Pa 
Decker vs. Righter et al Ma Oe Bec na vaccine 
Dryer vs. Security Fire Ins. Co Towa 8. C 
Elder vs. Grand Lodge A. O. U. W. of Minnesota.....Minn. 8S. C 
Fidelity Mutual Life Ass’n vs. McDaniel...:.......... Ind, A. C 
First National Bank of Fort Scott vs. Simpson et al.. Miss. S 
Fletcher vs. Minneapolis F. & M. Ins, Co...........-. Mann. 8. ©... 5 ccs 5an 
Fuller vs. Locomotive Engineers’ Mut. Life & Acci- 

OPM sc med cc ceces denwentcansertaccurans Mich. 8. C 
German Ins. Co, of Freeport vs. Emporia Mutual Loan 

&.Savings Institution 
German Mut. Fire Ins. Co. vs. Schwarzwaelder 
Gillon vs, Northern Assurance Co of London .S. 
Gruber vs. Grand Lodge A. O. U. A............-008 Minn. 8. C 
Hamm Realty Co. vs, New Hampshire Fire Ins. Co.. . Minn. 8. C 
Hanpt vs. Phoenix Mut. Life Ins. Co 
House Ins. Co. vs. Sylvester 
Independent Order of Foresters vs. Keliher et al 
Ins. Co. of North America vs. Wicker et al 
Johnsou’s Adm’r vs. Johnston et al 


Jefferson Co.(Ky.)C.C. 84 
k 6°6 


Zamna a stoner nent Beant ioe 


“ft 
Se TEE reg trceerenertomig 


sone oe Rerrmetone 


eset 


ck nian cantatas alana btaieaictens nonlin tae Seel 








1114 Cases Reported, 1900. 


A PAGE 
Kemendo vs. Western Assurance Co..............65- OE NC LOM cs cscdes 1052 
TR ES Og CRS OT, 0: ee ee mre er WY i s)Pii''e'e w's4'9 08:4 1053 
Lake Erie & W. R. Co. vs. Falk et al.......cccecceoes OOO. 0s cceeas 1052 
RUOPMOR WB AOU BOON «556605506: os wies caacu vine ernest PUR Ceres <ccicnwnn ews 380 
Leonard vs. New England Mut. Life Ins. Co.......... Re MG ES: ckn¥0s0'%0:9 4lale 959 
Milliken et al. vs. Woodward et al........ ...00 eeeee Is We Mallory sosa5sa0% 381 
Moore vs. Susquehanua Mut. Fire Ins, Co............ BR Aye. a sinsieeniecxbis 672 
Matual Life Ins. Co. vs. Houchins...............000% Rae Cre iinisinie ecaueien 1053 
Mutnal Life Ins. Co. of Kentucky vs. Clancy......... GRMN ciao hee sis os ein 1054 
Mutual Reserve Fund Life Ass’n vs. Boyer........ ebUMMlbe Mees crwenuests 10.5 
Newton vs. Northern Mutual Relief Ass’n............ Bee RN oi Seikisc, swe 286 
New York Life Ins. Co. vs. Beott.... 6. cscccccceessoe ORS Os OR 66:85 04:00 863 
Northern Assur, Co, vs. Goelet et al............200-5. Nee ices cccece eg 768 
O’Connell vs. Supreme Conclave Knights of Damon...Ga. 8. C............. 1047 
OVORINCE WEs LIVOPIIODE 6 '.:5.5:0:5)5-0:0 0 0s:0:0 vb ences coves’ OOO Big cis oes cea vie 192 
ME Fs UIAOU 0 aioiciniorelsin Wisisip nsw ixisib sin Wien ee wie seed SOWA ECs cc sivan oes 669 
ONE MND or Tw.) ah ak eG tone eeoncecorec en PION, WA Opie cee siss 1046 
Phenix Ins. Co, of Brooklyn vs. Smith............... MONS MOR 6 5 aie endoe' 862 
Phenix Ins. Co. of Brooklyn vs. Walters...........++. WOM ASO cciesiniesaa sce 1046 
Pheenix Ins. Co. of Hartford vs. Gray................ eee Coie ce veces’ 1045 
Phoenix Ins. Co. of Hartford, Conn. vs. Ireland et al.. Kan. C. A............ 190 
Recvse vs. Fidelity Mut. Life ea rari st MADE sins ase caiaern 1051 
Rome Grocery Co. vs. Greenwich Ins, Co............. MUR Wi rca veoiee pointe Oe 
RUCIIORISE We RURNED oo a5. :55) aie’. :0 yy sla laine ib'8 2,4 baceise siete PASS Wis caascne sae 288 
Sears vs. Grand Lodge Ancient Order of United 
MMR icc. sir apinw- SEK Aime eco Ee ewe we WSR a re aia seibiace'sicia 1049 
Security Co. vs. Panhandle National Bank............ POR MER awh eee eae 768 
PRES NOS REORN sso. cc aid iGo AcbSOe ses Ewen a eeeeees a Ons ccusascesa’ 671 
Shuman vs, Supreme Lodge Knights of Honor........ MOU TDG icc kiecaviakinin's 288 
Smith, Insurance Commissioner, vs. National Credit 
REO el esicatis, UcnereinERINeet ss RaITTGE NEEDS MIRE BO cc ceasicene 191 
Southern Fire Ins. Co. vs. Knight.................... MRR O Seiad esecok xis 1044 
Sparkman vs. Supreme Council American Legion of 
RMMNMID Geist te ead si Ais cre pis nix Reciniewie sie 6/«%10'ni, Neipinteie os ee eee excccintees 1047 
Squier ve. Hanover Fire Ins. Co....... ..  sssvssese DNs Pies Me Ws cos sais ere's 575 
Supreme Couclave Knights of Damon vs. Warwick... .Ga. S. C......0...0008 670 
Supreme Council Catholic Knights of America vs. 
SPOEE SUN 0 ding suo e4 asdip a0 wass wie hrs CSAS ere DN a ees ca Wiinred as 669 
Swedish Mission Society of Minneapolis vs. Lawrence 
BEIM chicks Scr SEG aR AbD ss Fo ieee einen anes MeN As Cicek cae cee 286 
ee os Soles cc ine god ewe nese aeeec Re Reni PORN BI Ais 5.08 sa0. seas 1048 
Taylor vs. Pacific Mut. Life Ius. Co...............66- WOW TS Ors si oa ciere, eas 1049 
ERASE 108; CO; WA. CORBIE ss so osinc cc cewcccasncreews LT Be SS 0 eee? 1051 
Uniou Fraternal League vs. Walton...........-....-- MOM e tsar aseisnens 1055 
Union National Bauk of New Orleans vs. Manhattan 
AAR ME Os 05 cin naes GA VAWSRE SOO REd SESE Ra ROR DOs wxsssons 92 
United Brothers of Friendship vs. Haymon........... APE. BUC. cscsceesiccs 767 
TWN WINE a scp edce lente e rast sees! Ge n10% PaN siete WUsssia: sins sescsae' ares 192 
Westchester Fire Ins, Co. vs. Coverdale.............. jy ee 190 
Whitney vs. American Ins. Co. et al.............0005- Bike fativscens 1050 
NOTES OF RECENT CASES. 
Aitina Tite Dns. Co. ve ClOUGN. 5. «.5:0.0:9500sis.0sinwee see's Mee OS .cceewececs 96 
Davis vs. tna Mutual Fire’ PHD M005. 6 60.ccscveanenes Nees BCs sicccetivans 96 
BODO VE; ee POR NOO.:. 6 6iiossic bose seb adnnscssweeee PIO. Cis ccc cceews 95 
German American Ins, Co. vs. Paul................0+ Me, Rete Oscdscese 95 
Gordon vs. United States Casualty Co........... and COR WOR csvset 95 
Independent Order of Foresters vs. Keliher........... EC Es ovencacs vas 95 
McGowan vs. Supreme Court of Independent Order 
Pe EPNEN Scio aies 5:59 5.5 te abeies ed vinsinbiesny steele WIR Bi Osrviscc cncases 95 
Moore vs. Continental Ins, Co......5:..00000cccccc08. 00 scx civkcecsusts 95 
BECUAD CATE RS, 150; V8, TIE 5.5005 cosdceesescisinesien De BHO, OV Res<aeases 95 
National Life Ass’n vs, Berkeley..... osceve Sannaeees NO Wis cesses cents 95 





« 
: 


ET 





——— EE 





Cases Reported, 1900. 1115 


Pacific Mutual Life Ins. Co. vs. Walker.............. Mat Be Cenc ccccenea 96 
Polish Roman Catholic Union vs. Warezak........... WUE AO: si WVecisncvcnne 96 
Preferred Accident Ins. Co. vs. Stone...............4 ME avccucecsces 96 
Robinson, executor, vs. North British & Mercantile 

Wi CM tans eee ceate. nauseous a3 la ne mene ann WO. Mes cacanecuass 96 ‘a 
Ryan vs. Mutual Reserve Fund Life Ins. Co.......... U.S. C. C., Iowa..... 96 if 
Bente Wi CORE RNs OR pies scccincsccceneddacceace Mae Be ds Qanivacicees 95 : 
Senate We. AN Ew EON CO. cca cscccaccsicotcass Wa Se Oe cy sazawese 95 ea 
Sullivan vs. Metropolitan Life Ins. Co................ MOMS Bh Oo OR sc ascies 96 





ee eee 


: 
' 
i 


ath Aen Potion cient mene aot 


rm ct An ecm 


nein 


LQ ou 


ee omen 
2 sont ae fe nee Hn 


a 


; 
‘ 

| 
; 
; 
« 





CASES AND AUTHORITIES CITED. 


PAGE 
Baile vs. Insurance Co 
Bailey vs. Insurance Co 
Baird vs. Baird 
Baker vs. Insurance Co 
Balchen vs. Crawford 
Bank vs. 
Bank vs. 
Bank vs. 
Bank vs. 


Abbott vs. 

Adams vs. Bushney 
Adams vs. Grand Lodge 
Adams vs. Insurance Co 
Adema vs. Insurance Co 
Aitna Ins 


Alexander vs. Insurance Co.... 
Allen vs. Insurance Co Bank vs. 
Aloe vs. Association. .683, 684, Bank vs. 
783, 784 Bank vs. 

Bank vs. 
Bank vs. 
Bank vs. 
Bank vs. 
Bank vs. Trimble... .. .. 
Banking Co. vs. Abbott 
Barbier vs. Connolly 
American Fire Ins. Co. vs. First Barclay vs. Cousins 

Nat. Bank of Vicksburg.... 509 Barnard vs. Insurance Co.. 
American Towing Co. vs. Ger- Barnard vs. Jewett... .. .. 


McLean... .. 
Norton.... « 
FRICMOPASOR. 6s 36 oe 
POMREOM ccs 0s 


Aloe vs. Insurance Co 

Altman vs. Altman 

American Credit Indemnity Co. 
vs. Athens Woolen Mill.... 

American Credit Indemnity Co. 
vs. Carrollton Furniture 


man Fire Ins. Co...........1027 Barnard vs. Kellogg 
Barnes vs. Insurance Co 


Ames vs. Richardson 
Amherst College vs. Ditch 
Anderson vs. Fitzgerald...115, 


Barr vs. Insurance 
Barrett vs. Insurance Co 
Bartlett vs. Stanchfield 


Andrews vs. Pond 

Angell vs. Insurance Co....1438, 
Armstrong vs. Insurance Co.... 
Ashworth vs. Insurance Co.... 
Association vs. 
Association vs. 
Association vs. 
Association vs. 
Association vs. 
Association vs. 
Association vs. 
Association vs. 
Association vs. 
Association vs. 
Association vs. 


PROMGIG.<. ce0cs 
PORNO cccoxne 427, 
Kettenbach .... 
Kryder.. ..388, 
Matthews.. 
Musser... .. 
Robinson... 
Rosenthal 


Assurance Co. vs. Lister 
Assurance Co. vs. Norwood.388, 


Baubie vs. Insurance Co 
Baxter vs. Insurance Co........ 
Beauregard vs. Construction Co. 
Bedsworth vs. Bowman........ 
Beebe vs. Insurance Co........ 
Beers vs. Insurance Co 
Benard vs. Ancient Order of 
United Workmen amore 
Bennecke vs. Insurance Co..660, 
Bennett vs: Butterworth 
Bennett vs. Insurance Co...106, 
108, 
PORE Fi PUIG iio ss Khe si 60 once 
Bentley vs. Insurance Co 
Benton vs. Martin 
Bidwell vs. Insurance Co 
Bigelow vs. Legg 
PE is CNN vidin biscg chee ace w eet 


208 
395 
218 
663 


789 
951 
298 


897 


419, 594 Bishop vs. Insurance Co........ 
Assurance Co. vs. Sainsbury...1019 Blake vs. Insurance Co......... 
Atkinson vs. Truesdell 156, 159 Blakely vs. Grant 
Attorney-General vs. Massachu- Block vs. Association 

setts Benefit Life Ass’n.... 282 Blood vs. Shine 

Austin vs. Drewe Bloom vs. Insurance Co....174, 
Ayers vs. Insurance Co Boetcher vs. Insurance Co 
Babb vs. Mackey Bohler vs. Schneider........ 
Babbitt vs. Insurance Co Boorman vs. Express Co 
Babcock vs. Babcock Bosworth vs. Hopkins 
Bacon vs. Association Botsford vs. Burr 





Cases and Authorities Cited, 1900. 


Botsford vs. McLean 


Bowden vs. Burnham........... 


Boyd vs. Insurance Co 
Boyden vs. Association 
Boyes vs. Summers 
Bradley vs. Insurance Co 
Brady vs. Association 
Brady vs. Insurance Co 


Brant vs. Virginia Coal & I. Co. 924 


Braswell vs. Insurance*Co 

Breedlove vs. Society 

Brennan Lumber Co. vs. Great 
Northern Ry. Co 

Brewster vs. Striker 

Bridgers vs. Howell 

Britt vs. Insurance Co 

Brooks vs. Norris 

Brown vs Insurance Co..... 


Brown vs. Smart 

Brown Shoe Co. vs. Hill 

Browning vs. Insurance Co 

Brunner vs. Telegraph Co 

Bryan vs. Association 

Buck vs. Swazey 

Buffalo Steam-Engine Works 
vs. Sun Mut. Ins. Co 

Bunker vs. Shed 


PAGE 


5 Cayan vs. Insurance Co 


Central Nat. Bank vs. Hume 


919, 


Central Ohio National Gas & 
Fuel Co. vs. Capital Dairy 


i Chandler vs. Insurance Co. 362, 


Chapin vs. Fellowes 


2 Charlotte vs. Chouteau 


Chatfield vs. Simonson 

Cheeves vs. Anders 

Chester vs. Bank 

Chippewa Lumber Co. vs. Phe- 
nix Ins. Co 

Church vs. Insurance Co 

City of Augusta vs. Planters’ 
Loan & Savings Bank 

City of Davenport vs. Peoria 
Marine & Fire Ins. Co 

Clara Academy vs. Insurance 


Clark vs. Insurance Co.. .. 


» Clark vs. Patterson... 


Bureh Ve. - Mayo? .... sci cece 322, 323 


_, Burghardt vs. 

Burnham vs. Insurance Co..... 
Burns vs. Grand Lodge 
Burrus vs. Insurance Co 
Bursinger vs. Bank 


Burt. Ve: BOW icin ia ccs ccd 389, 


Butler vs. Railroad Co 

Button vs. Hoffman 

Cameron vs. Railway Co 
Camp vs. Bates 

Campbell vs. Insurance Co..145, 


209 
476 


594 


1003, 1006. 1012 


Carey vs. Insurance Co..... 223, 


Carpenter vs. Insurance Co.106, 


331, 567, 593, 


Carr vs. Insurance Co 
Carrigan vs. Insurance Co 


Carroll vs. Insurance Co....317, 


Carson vs. Insurance Co 

Carson City Sav. Bank vs. Car- 
son City Elevator Co....... 

Carstairs vs. Insurance Co 

Cascade Fire & Marine Ins. Co. 
vs. Journal Pub. Co 

Case vs. Codding 

Castellain vs. Preston 

Castleberg vs. Wheeler 


Castner vs. Insurance Co....... 
. 623 


Casualty Co. vs. Sittig... 


Casualty ‘Co. vs. Teter... ..388, 


Casualty Co. vs. Waterman.114, 
Catlin vs. Insurance Co 
Catoir vs. Insurance Co....216, 


898 
689 


318 


492 


594 
116 
362 
219 


Clarke vs. Assurance Co.. 

Clarke vs. Schwarzenberg . 

Cleaver vs. Insurance Co.. /220, 
236, 567, 


Clevenger vs. Insurance Co.... 


Clodfelter vs. Hulett........ 
Coal Co. vs. Heeman 

Cobb vs. Association 

Cobb vs. Welcher 

Coburn vs. Watson 
Cochran vs. Toher 


Coghlan vs. Railroad Co....435, 
Coghlan vs. S. Carolina R. Co.. 
Cohen vs. Insurance Co....144, 


Cole vs. Insurance Co 


Coleman vs. Insurance Co. .644, 


Coles vs. Allen 


Colt vs. Owen 


Columbian Ins. Co. vs. Catlett.. 


Com. vs. Desmond 

Com. vs. Wetherby 

Commercial Mut. Marine Ins. 
Co. vs. Union Mut. Ins. Co. 


143, 145, 


Commercial Union Assur. Co. 
Commissioners of Wake vs. Ra- 


Connecticut Mut. Life Ins. Co. 
vs. Union Trust Co 


Conner vs. Lewis.............. 706 


Considine vs. Insurance Co. 


1001, 1002 


Cook vs. Association 
Céok vs. Benefit aihiapi of Min- 
nesota.. cies 


rte ming te teh perl 


roe eee éRtes 


SS et RE as a tee a 
Fa a os oo 


| 
i 
gf 
H 
i 
qi 
i 
4 
I 
ig 
i 
| 








1118 


PAGE 
Cooper vs. Omohundro......... 397 
Corkery vs. Insurance Co..... 240 
ee PE Ae dncscckaraend Pinas 449 
Craig vs. Insurance Co......... 130 
Cravens vs. Insurance Co...... 777 
Credit Co. vs. Ark. C. R. Co.... 917 
Croft vs. Insurance Co..... 144, 146 
Cromwell vs. Insurance Co..... 162 
Cronin vs. Insurance Co....... 567 
Cross vs. Armstrong........... 938 
Crotty vs. Insurance Co........ 295 
Cruikshank vs. Insurance Co... 909 
oo i a re 789 
Cummings vs. Arnold.......... 210 
Cummins vs. Insurance Co..251, 372 
Cunningham vs. Norton........ 298 
Cutliff vs. Mayor, etc.......... 323 
Daggs vs. Orient Ins. Co....880, 881 
Dalby vs. Assurance Co....293, 295 
PRG, GO; TOME ie 6 0.0:6: 00d 008608 156 
Daniels vs. Insurance Co....... 856 
SOS WE; DONG s ka 6st vassrinseee 788 
Davenport vs. Adler........... 231 


Davenport vs. City of Hannibal 
Davenport vs. Insurance Co. 


180, 317, 319 
Davidson vs. Society........... 626 
ae | eee 935 
Davis vs. Insurance Co.. ..620, 856 
DAVIS VE. PAOTUOR. .i6ksc ce ius 518 
Davis ve: Schmidt... 20 cence 444 
De Frece vs. Insurance Co..... 421 
Deitz vs. Insurance Co...... 393, 541 
SG 9G BIG i seansdsacreccmas 811 
SORES GE: TOO a i 58.6 bn0 0 6esecnvs 1006 


Des Moines Nat. Bank vs. War- 


ron County Bank......0s006 636 
Dickerson vs. Colgrove..... 411, 892 
Dickey vs. Converse........ 169, 170 
Dilling vs. Draemel............ 1017 
Dinning vs. Insurance Co...... 148 
Dinsmore vs. Stimbert......... 172 
District of Columbia vs. Hutton 747 
Dodd vs. Insurance Co......... 148 
Donnelly vs. Insurance Co..... 418 
Dornes vs. Supreme Lodge..... 747 
Dove vs. Insurance Co......... 127 
STE WE ik iden ie ceieisevs 208 
Drug Co. vs. Teasdall.......... 172 
Dryer vs. Insurance Co........ 511 
DUM V8. TARGA ....20.0s0s00e 332, 333 
Dugger vs. Insurance Co....... 509 
Dunham vs. Insurance Co..... 1020 
SRI WR BG ividic vseivas vance 378 
Early vs. Insurance Co......... LIT 
Edes vs. Insurance Co......... 620 


Ellerbe vs. Barney..........ee. 351 
Elliott vs. Insurance Co........ 785 
Ellis vs. Insurance Co...148, 184, 246 
FElsey vs. Association.......... 788 
Elsey vs. Insurance Co........ 904 





Cases and Authorities Cited, 1900. 


PAGE 


Emery vs. Insurance Co....145, 
567, 970, 1031 
Emmett vs. Penoyer........... 157 
England vs. Dearborn......... 723 
Enos vs. Insurance Co......... 596 

Equitable Life Assur. Soc. vs. 
Clements... .. .. «..-- 888, 919 
Erb vs. Insurance Co.......... 764 


Ermentrout vs. Insurance Co... 898 


tO VE. COUR cin vincccccccwsaes 203 
Fairfield vs. Gallatin........... 1002 
Farnum vs. Insurance Co. .590, ; 
592, 702, 819 
Faunce vs. Assur. CO... 2. sseee 126 
POStON VE. POEM. ciccceccisccee 390 
Ferris vs. Van Vechten..... .. 714 
Festermaker vs. Publishing Co. 662 
Fink vs. Insurance Co......... 834 
Finley vs. Cartwright.......... 850 
Fire Ins. Association vs. Mer- 
chants’ & Miners’ Transp. 
sa ahd in Gok whameee kan 668 
First Cong. Church vs. North 
British & Merc. Ins. Co..... 856 
First Nat. Bank vs. Hartford 
re ER Osis 65: 9.0600 604s 409 
First Nat. Bank of Kansas City 
vs. Hartford Fire Ins. Co.. 579 
PAROROE VE, DANG is ickccctiedssvs 309 
Fitchner vs. Association....... 418 - 
Fitzgerald vs. Association...... 636 
Fitzmaurice vs. Insurance Co.. 773 
Fitzpatrick vs. Association..... 931 
PIGtO VE. BIUIRAN .... ccc cccsesee 785 
Flower vs. Railroad Co........ 890 
Fogg vs. Insurance Co......... 943 
Poland vs. JOBNSGOR....0.cccee% 662 
Fosdick vs. Norwich W. Ins. Co. 204 
Foster vs. Insurance Co........ 620 
aD WH, ROMEO 656 <ssees Keane 787 
Fraim vs. Insurance Co........ 640 
Frankel vs. Frankel........... 789 
Franklin Fire Ins. Co. vs. Chi- 
eS HEE I cb dob sne seen 236 
French vs. Sheplor......ssee>» 706 
Fuller vs. Cunningham........ 172 
Fuller vs. Insurance Co........ 390 
PAOD “FE. DOMMOD cic5c ois sciceic ces ? 
Pune ‘CO. Ves TOPS. occccccves 517 
Galbraith’s Adm’r vs. Insurance ~ 
MMs a6 cid Lb ie ee vine Rate OOSw ec BSE 219 
CR WE, BROS o0s.005,6ip0.0scoees 721 
Garesche vs. Investment Co... 660 
Garland vs. Wholebau......... 764 
Garner vs. Insurance Co....... 858 
Garretson vs. Association...... 638 
Gasser vs. Sun Fire Office...... 314 
Gerling vs. Insurance Co...539, 541 
Germond vs. Insurance Co..... 363 
Giddings vs. Insurance Co..... 819 


Gibbons vs. Savings Inst...... 1026 
GIGOR VE. PLIGG. oc aivnccecets 








.Cases and Authorities Cited, 1900. 1119 
PAGE ; PAGE 
Girard Life Ins. Co. vs. Mutual Hawley Wh GOs isccccssccincds 933 
Life Ins. Co. of New York.. 349 Hay vs. Insurance Co........... 414 
Gladding vs. Association....... 596 Hayden vs. Frederickson...... 172 
Glade vs. Insurance Co......... 180 Hayne vs. Indemnity Co....... 683 
Glen vs. Insurance Co......... 309 Hayward vs. Insurance Co...... 180 
Glover vs. Insurance Co........ 589 Hebb vs. Insurance Co......... 436 
Godchaux vs. Insurance Co.... 382 Heiman vs. Insurance Co...... 392 
Godsall vs. Boldero............ 293 Helvetia Swiss Fire Insurance 
Golden Cross vs. Merrick....... 904 Co. vs. Edward P. Allis Co.. 834 
Golder vs. Mueller............. 632 Helwig vs. Insurance Co....... 367 
Goldman vs. Insurance Co..... 211 Hendrickson vs. Margetson.... 203 
Goodwin vs. Mayor, etc....... 323 Hendrix vs. Nunn...........-- 721 
Gormley vs. Bunyan............ 432 Herhat V6. LOW@cc.ccccscdscccs 390 
GOGSR VE. DAWBs vckccics ccccanc 242 Herndon vs. Triple Alliance... 390 
Gould vs. Insurance Co.237, 596, Herrman vs. Insurance Co...251, 557 
853, 898, 906 Heusinkveld vs. Insurance Co.... 266 
Gould vs. Mayor........... 321, - Hickerson vs. Insurance Co.... 755 
Grabbs vs. Insurance Co....... 470 Hickman vs. Painter........... 537 
Grable vs. Insurance Co........ 362 Hicks vs. Assurance Co........ 762 
Grace vs. Insurance Co......... 409 Hicks vs. Insurance Co......... 777 
Graham vs. Insurance Co....... 442 Hill vs. Protection Co.......... 362 
Graves vs. Insurance Co....... 222 Hiscock vs. Harris............. 318 
Green vs. Railway Co. .388, 390, 395 Hix vs. Light Co........... 658, 661 
Griffey vs. Insurance Co....106, 108 Hobbs vs. Insurance Co........ 645 
Griffith vs. Insurance Co....421, 858 Hodgson vs. Glover............ 203 
Gristock vs. Insurance Co...... 417 Hoffman vs. Insurance Co..346, 362 
GQPOGS Whi MEIHOP . oecic ci ce cevecs 623 Holbrook vs. Insurance Co..... 331 
Guarantee Co. of North America Holiday vs. Association........ 187 
vs. Mechanics’ Sav. Bank & Hollinshead vs. Simms......... 721 
THONG QOicecisce vccas .-- 679 Holmes vs. Gilman.....707, 723, 731 
Gall. Wik PAPE kc ik cwccccinccics 310 Holmes vs. Insurance Co....... 391 
Gunther vs. Association....... 931 Home Insurance Co. vs. Balti- 
Gunther vs. Insurance Co...... 641 more Warehouse Co........ 834 
Gurney WS. HOWGs ccc cccccccese 461 Home Ins. Co. vs. City of Au- 
Baddow va. Ean y: 6.66 6cccces 714 BUGKA.. cass soe se cSOky Goa, Ga0 
Hagan vs. Insurance Co....... 418 Hood vs. Hartshorn........ 317, 318 
Wale vs. Insurance Co......... 595 Hooker ve. SUBS. .....ccscccescs 858 
SSIS: WG COs edo eke es Chace 746 Hooper vs. California. .881, 885, 886 
Tall Ves COPGell. 66 ccccccces 435, 774 Hooper vs. Insurance Co....... 346 
Fall We, FRAEPORG oc 6s 6 sccccsce 1017 Hopper vs. Robinson....... 667, 668 
Hamilton vs. Insurance Co..314, Hopper v8. Sa®@....ccsccccesces 156 
316, 317 Horn vs. Keteltas.............. 159 
Hand vs. Insurance Co........ 340 Horton vs. Insurance Co....470, 785 
Hanford vs. Association. ..683, Hotel Co. vs. Wharton......... 394 
684, 783 Houghton vs. Butler........... 789 
Hankins vs. Insurance Co..223, FIOWGE Wi WOR o vcvcceccsccs 890 
236, 390, 596 Hoxie vs. Insurance Co........ 660 
Hanley vs. Donohue........... 432 Hoyt vs. Insurance Co......... 392 
Hardwick vs. Insurance Co..... 144 Hudson Canal Co. vs. Pennsyl- 
Harl vs. Insurance Co......... 626 vania Coal Co. ....2605 389, 594 
FOAPIGS VEi EROIRE. os cc kcwceccves 858 Huston vs. Insurance Co....... 763 
Harnickell vs. Insurance Co.126, 819 Hutchcraft’s Ex’r vs. Insurance 
Harrington vs. Connor......... 723 Cie vases cdwude cst. Congweds 355 
Harrison vs. Insurance Co..... 372 Hutchison vs. Insurance Co.... 474 
Hartford Fire Ins. Co. vs. Bon- ROG -WOs Tlic ds cts ntcdavcancass 478 
ner Mercantile Co.......... 632 Tdaho Forwarding Co. vs. Fire- 
Harvey vs. Insurance Co....... 537 mans Fund Ins. Co......... 145 
Hassard-Short vs. Hardison... 460 Imperial Fire Ins. Co. vs. Coos 
Hastie vs. De Peyster.... ...... 308 CNtetivuceds, cacewen 186, 259, 979 
Hastings vs. Insurance Co..... 620 Indemnity Co. vs. Berry........ 777 
Havens vs. Insurance Co....507, Indemnity Co. vs. Cassard..... 983 
508, 842, 844 Indemnity Co. vs. Dorgan...... 115 


nis Rhee 


Fr slain 8 et 


pe iain ne Ace 3 uel ate aPeea Rainn seamen mse Pos ae wena ire 


oats * 


ee  — 


Acteente 


' 
' 





1120 Cases and Authorities Cited, 1900. 


PAGE 
106 Insurance Co. 


PAGE 


Inman vs. Insurance Co vs. Folsom. . .. 397 


In re Dobbel’s Estate 


In re Moore 


In re Pelican Ins. Co. of New 


Orleans 


Institution vs. Burdick......... 
. Copeland 


Institution vs 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 


Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 


Insurance Co. 


Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 


Insurance Co. 
Insurance Co. 
Insurancé Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 


Insurance Co. 


vs. 
vs. 


Vs. 
VS. 


vs. 
vs. 
vs. 
Vs. 


vs. 


Vs. 


vs. 


vs. 


vs. 
vs. 
VS. 
vs. 
vs. 
vs. 
vs. 
vs. 
vs. 
vs. 
Vs. 
Vs. 
vs. 
vs. 
vs. 
vs. 


vs. 


VS. 
VS.- 
vs. 


vs. 


vs. 
vs. 
vs. 
vs. 


vs. 
vs. 
vs. 


Angel. ..765, 766 
Applegate.. . 527 
Archdeacon.. 382 
Armstrong 
297, 472 
Bachelder. .. 172 
Bachler.179, 1031 
Bailey... ... 294 
Batcheller. .. 502 
Dern .. . « Sta 
Bethel.... .. 862 
Bohm.. .179, 253 
Bowes... .. 703 
Brown... .. 241 
prane’.. « +. 447 
Buffum. . .. 648 
Capehart. .. 236 
CRIP is cc x0 OOO 
Chamberlain. 400 
Cheever . . . 527 
Chestnut. . . 382 
Colt.. ..145, 970 
Cooper. . 218 
Coos Co.. .... 409 
Corey. -1032 
Crist.. . ..765, 766 
Cropper.. .. 944 
Davenport. . 644 
Davis... .188, 338 
De Graff.. .. 640 
eerks,. «-.. 2 
Dingley 328, 
421, 422 
Dougherty. . 834 
Downs. .339, 906 
Eddy. .842, 1032 
Eggleston 
427, 459, 931 
BHicholtz. . .. 971 
Engle.. .. .. 943 
Erb... «. «0s 366 
Ewing... .475, 819 
Fahrenkrug.. 218 


. Fallon.. .340, 467 


. Ficklin.. 
. Fields. 


>is 
. 436 


’ Fischer. .419, 588 


Gs we 


s. Fleming.. 


oss OU 
297 
.. 605 


ys. Fletcher 


. Floyd. . 


224, 285, 773, T77 
« » 400 


Insurance Co. 


Insurance Co. 
Insurance Co. 


Insurance Co. 
Co. 
Co. 
Co. 


Co. 
Co. 


Insurance 
Insurance 
Insurance 


Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 
Insurance 


Vs. 


vs. 
Vs. 


vs. 
Vs. 
Vs. 
Vs. 


vs. 
vs. 
. VS. 
. VS. 
. VS. 
. VS. 
. VS. 
. VS. 
. VS. 


Baw? .... 0 


Insurance 
Insurance 
Insurance 
Insurance 
Insurance 


Insurance Co. 
botham.. . 
Tnsurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 


Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 


Insurance Co. 


Insurance Co. 
Insurance Co. 
Insurance Co. 


Insurance Co. 
Insurance Co. 


Insurance Co. 
Insurance Co. 


Insurance Co. 
Insurance Co. 


Insurance 
Insurance 
Insurance 


Insurance Co. 


Co. 
Co. 
Co. 
Insurance Co. 


. VS. 
. VS. 
. VS. 
. VS. 
. VS. 


France 
181, 580, 
Franklin .. . 
Garlington 
572, 
Gerteson. 
Gertiesen.. . 
Gibbons... .. 
Gibson. .340, 
509, 605, 
Goehring.. . 
Gracey... 
Gruver... 
Gueck. 
Gunter. 
Gustin.. . 
Hammang. 
Bart... . 467, 


Hayden’s 


Hazen. . 
Hazlett. . .. 
Hearne.. 
eigak. « «+ 
Henderson 

387, 388, 390, 


vs. Higgin- 


4). 


. Kelly.. 
. Kempner.. 


sisdule COM 


. Hildebrand’. 
ys. Hill... 
. Hodgkins. .. 
. Home Bene- 


. 242, 


697 
188 


836 


- 766 


357 
596 


619 
632 
340 
856 


1043 
-- 184 
. -1032 

. 589 


958 


wo. 121 
. 897 


26 


. 414 


898 
594 


739 
340 
328 
391 


349 
898 


. 567 
-- 218 
. 362 


145, 


. Lawrence 


607, 


Se ee 
. Leslie.. ..509, 
842, 1030 
o DO WIBs csi. aes 


. Lyman. 389, 


394, 


- McClelland.. 


. McConkey 


. McCrea. 
. McIntyre. . 
. McKinley . 


355, 409, 741, 


. McMaster 


386, 388, 394, 


. MeMillen 


649, 


467 
971 
362 


. 794 


372 


- 965 


644 
516 


279 
594 


499 


742 


. 703 
. 573 
. 644 


594 
650 





Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 


Insurance Co. 


Insurance Co. 


Insurance Co. 


Insurance Co. 
Insurance Co. 
Insurance Co. 


Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 


Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 


Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Tnsurance Co. 
Insurance Co. 
Insurance Co. 


Insurance Co. 
Insurance Co. 


Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Tnsurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insvrance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 
Insurance Co. 


vs. 
vs. 
vs. 
vs. 
vs. 


vs. 


vs. 


Vs. 


vs. 
vs. 
vs. 


vs. 
vs. 
vs. 
Vs. 
vs. 
vs. 
vs. 
Vs. 
vs. 


vs. 
vs. 
vs. 
Vs. 


vs. 
vs. 
vs. 
vs. 
vs. 
VS. 
vs. 
VS. 
vs. 
VS. 
vs. 
VS. 
vs. 


vs. 
vs. 


vs. 
vs. 
vs. 
vs. 
vs. 
vs. 
vs. 
vs. 
vs. 
vs. 
vs. 
vs. 
vs. 
vs. 
vs. 


Cases and Authorities Cited, 1900. 


PAGE 
Mahone .224, 393 
Mine... «. «2 6% 
Morgan. . - - 368 
Morris.. . .. 146 
Mowry . .388, 
389, 394, 594, 597 
Neiberger 
389, 391, 594 
Newman. . . 607 
Newton. 366, 
367, 738, 739 
Neyland. . . 121 
Norton. .. .. 459 
Norwood 
588, 590, 594 
Padfield.. .. 130 
Palmer. . .. 492 
POCK 6c. 2c cee GBC 
Phillips. .. . 958 
Pruett.. . .. 703% 
Reddin.. .... 579 
Roberts. . . 620 
Robinson. . 1001 
Robison 
393, 591, 777 
Rodefer . .. 539 
Rounds . . . 467 
Rosenfield. .. 979 
Russell 
393, 400, 932 
Ryland. .145, 970 
Saindon. . . 644 
Scales... .. . 645 
Scammon . . 339 
Schaefer 295, 861 
Schreck. . .. 172 
Sibert. . . . 368 
Simmons . . 834 
Skoumal. . .1032 
Smith... .. 527 
Snowden . . 395 
Spankneble . 245 
Spiers . .121, 
766, 965 
Staats. . . . 236 
Statham 
326, 703 
Steiger . . . 856 
Storrow. . .1918 
Stoy.. .. .. 126 
Swank. ... 391 
Thomas. 593, 597 
Titec « « « OE 
"STOUR... «+ 2 BE 
Tnsell. . . . 427 
Walsh. . 644, 969 
Watson. . . 567 
Weed... . . .1932 
Weikel. .. . 447 
Weiss. ..... 236 
Wells. . . . 609 
West. . . .. 368 


Vou. XXIX.—71. 


Insurance Co. vs. Wilkinson 


218, 224, 393, 412, 
. - 223 
<< 2 
- 390 
. 367 


Insurance Co. vs. Wolff.. . 
Insurance Co. vs. Wright. 
Insurance Co. vs. Yates. . 
Insurance Co. vs. Zaenger . 
Insurance Co. of North Am- 
erica vs. Com 
Investment Co. vs. Baum 
Iron Works vs. Hall 
Jacobs vs. Association 
Jacobs vs. Insurance Co. 
Jaeckel vs. Indemnity Co...... 
James vs. Association 
Jamison vs. Insurance Co..418, 


511, 


Jeffries vs. Insurance Co....181, 


580, 
.. 309 


Johannes vs. Insurance Co.. 
Johnsen vs. Insurance Co 


Johnson vs. Insurance Co...137, 


Johnson vs. Power Co.. 
Johnson ve. State... .2 cc ssces 
UOMRGOT: WEL. Weiktiks 6c we ween 
Jones vs. Jones 

Joseph vs. City of Milledge- 


Joy vs. Legion of Honor 
Junction R. Co. vs. Bank of 
Ashland 
Kahn vs. Insurance Co.. . 
Kahknweiler. vs. Insurance Co. 
313, 316, 


Karelsen vs. Sun Fire Office.153, 


Karthaus vs. Ferrer 

Kausal vs. Association 
Kayser vs. Maugham 

Keith vs. Insurance Co 
Kempton vs. Insurance Co..... 
Kendall vs. Green 


Kenyon vs. 

Key vs. Insurance Co 

Kimball vs. Insurance Co...... 
King vs. Cornell 

King vs. Cox 

King vs. Faist 

King vs. Insurance Co.. .. .. 
Kingman vs. Insurance Co..... 


Kirkman vs. Insurance Co..236, 


Kister vs. Insurance Co 


1121 


PAGE 


417 


321 
297 
702 
784 


. 180 


986 
782 


764 
697 
172 


343 


Kitchen vs. Insurance Co...... | 


Kneil vs. Egleston 
Knights of Pythias vs. Cogbill. 
Knights of Pythias vs. Rosen- 


Knox Co. vs. Morton 


Knudson vs. Insurance Co..223, 


Kratzenstein vs. Assurance Co.. 


nn incense nate inact o Mae Eo nionns tomato et one Bc im 





1122 


PaGE 
Kreatz vs. School Dist 
Kuhn vs. Brownfield 
Kyte vs. Assurance Co.186, 595, 
Laclede Fire-Brick Mfg. Co. vs. 
Hartford Steam Boiler In- 
spection & Ins. Co 
Lamb vs. Cecil.... 
Land Co. vs. Doll 


596 


393 
539 
943 
346 
298 
840 
893 
516 
478 
397 
527 


Lanes vs. Squyres 

Langan vs. Insurance Co 

Leas vs. Walls 

Lee vs. Insurance Co... .246, 347, 

Lehman vs. Clark 

Lehnen vs. Dickson 

Lemon vs. Insurance Co 

Levine vs. Insurance Co....314, 
317, 

Lewis vs. Headley....100, 389, 
499, 

Lightbody vs. Insurance Co.... 

Lipman vs. Insurance Co...153, 
154, 

Lippincott vs. Insurance Co... 

Litch vs. Insurance Co 

Little vs. Blunt 

Livermore vs.. Jenckes 

Liverpool & L. Ins. 

Massachusetts... .. 1. sees 
Logan vs. Casualty Co..684, 783, 
London Assur. Co. vs. Compa- 
nhia de Moagens do Barriero 

Loomis vs. Shaw 

Lovick vs. Insurance Co 

Lowell vs. Insurance Co 

Lumber Co. vs. Finney 

Lutz vs. Insurance Co 

Lyman vs. Insurance Co 

McAllister vs. Insurance Co.... 362 

McArthur vs. Goddin 

McCarthy vs. Order of Protec- 


Co. vs. 


McComb vs. Insurance Co...418, 511 
McConnell vs. Society 
McDonald vs. Arnout 
McDonald vs. Insurance Co.... 285 
McElroy vs. Assur. Co 418, 419 
McElroy vs. British America 
Assur. Co 

McElroy vs. Insurance Co..589, 944 
McElvaine vs. Brush 
McEwen vs. Insurance Co 
McGee vs. French 
McGlother vs. Accident Co..114, 

117, 409 
McGurk vs. Insurance Co 
McHard vs. Williams 
MecKiring vs. Bull 
McLanahan vs. Insurance Co..1006 
MeMaster vs. Insurance Co 
MeNally vs. Insurance Co..107, 108 
Mack vs. Insurance Co 901 


Cases and Authorities Cited, 1900. 


Magruder vs. Gage 
Mallory vs. Insurance Co 
Manchester vs. Assur. Co 
Manufacturing Co. vs. Booth... 
Manufacturing Co. vs. Jones... 
Manufacturing Co. vs. Wright.. 
March vs. Insurance Co......... 
Markey vs. Insurance Co 
Marsh vs. Legion of Honor 
Martin vs. Ward 
Martinton vs. Fairbanks 
Marvin vs. Insurance Co 
Masters vs. Insurance Co 
Matthews vs. Insurance Co..106, 
May vs. City of Gloucester 
Mayer vs. Attorney-General... 
Maynard vs. Vanderwerker.... 
Mayor, etc., vs. Hartridge....322, 
Mayor, etc., vs. Weed 
Mead vs. Parker 
Mead vs. Tzschuck 
Mehurin vs. Stone 
Menard vs. Sydnor 
Menneiley vs. Assur. Corp 
Mercantile Co. vs. Elder 
Mercantile Co. vs. Mt. Pleasant 
Equitable Co-operat. Inst... 
Merchants’ & Manufacturers’ 
Nat. Bank vs. Pennsylvania.1002 
Merrett vs. Insurance Co 
Merserau vs. Insurance Co 
Middleton vs. Selby 
Miller vs. Insurance Co 
241, 541, 


720 


Mills vs. Insurance Co 
Minturn vs. Insurance Co 
Miotke vs. Insurance Co.....169, 
Mispelhorn vs. Insurance Co. 
840, 
Missouri K. & T. Trust Co. vs. 
German Nat. Bank 
Mitchell vs. Chancellor 
Mitchell vs. Insurance Co 
Modern Woodmen of America 
vs. Von Wald 
Montague’s Adm’r vs. Massey.. 
Monteleone vs. Insurance Co. 
836, 
Montgomery vs. Insurance Co.. 
Mooney vs. Kennett 
Moore vs. Association 
Moore vs. Insurance Co.... 
252, 596, 
More vs. Insurance Co 
Morrell vs. Insurance Co....... 
Morrison vs. Insurance Co. .390, 
Morrissey vs. Ferry Co 
Morville vs. Society........... 


Mullaly vs. Austin 





Cases and Authorities Cited, 1900. 


PAGE 

Mumford vs. Hallett 
Munro vs. Collins 
Murdock vs. City of Memphis... 
Mussina vs. Cavazos 
National Bank vs. Insurance Co. 
National Bank of D. O. Mills & 

Co. vs. Union Ins. Co 
Neal vs. Beckwell 
Nease vs. Insurance Co..... 


Newark Mach. Co. vs. Kenton 
vie dince cheep, JAG, 

Newell vs. Mayberry 

Newhall vs. Appleton 

Newmarket Sav. Bank 
Royal Ins. Co 

New York Cent. Ins. Co. vs. 
National Protection Ins. Co. 

New York L. Ins. Co. vs. Stat- 


Niagara Fire Ins. Co. vs. 
delity Title & Trust Co. 
1018, 19°’ 
Nichols vs. Nichols 
Nickell vs. Insurance Co 
Nordyke & M. Co. vs. Gery 
Norris vs. Jackson 
Northwestern Life Ins. Co. vs. 
Muskegon Bank 
Norton vs. Coons 
Noyes vs. State 
Nugent vs. Association...1001, 1002 
Numrich vs. Lodge 
Nurney vs. Insurance Co 
O’Brien vs. Insurance Co...106, 236 
Ogden vs. Insurance Co 242 
O’Keefe vs. Insurance Co...... 574 
Olcott vs. Bynum 
Oliver vs. Washington 
Olmsted vs. Keyes 297, 472 
Omaha & R. V. Ry. Co. vs. 
Granite State Fire Ins. Co...1018 
Order of Foresters vs. Callahan..788 
Order of Golden Cross vs. Mer- 


O’Rielly vs. London Assurance.. 144 
Orient Ins. Co. vs. Daggs...884, 885 
Oshkosh Gaslight Co. vs. Ger- 

mania Fire Ins. Co....508, 1031 
Owen vs. Insurance Co....517, 906 
Page vs. Burnstine 
Page vs. Rogers 
Palmer vs. Insurance Co....390, 414 
Palmer vs. Railroad Co 478 
Paltrovitch vs. Insurance Co... 107 
Parker vs. Hotel 
Parrott vs. Bank 
Parsons vs. Grand Lodge 
Patapsco Ins. Co. vs. Coulter 

202, 9AF 

Patterson vs. Rabb 164 
Paul vs. Insurance Co 


Paul vs. Virginia 

Peabody vs. Accident Ass’n.... 

Pearce vs. City of Augusta.... 321 

Pearson vs. Carson 

People vs. Commercial Alliance 
Life Ins. Co 

People vs. Empire Mut. Life 


Perins vs. Railway Co 
Phelan vs. Insurance Co 
Philadelphia Fire Ass’n_ vs. 


Philip Schneider Brewing Co. 
vs. American Ice-Mach. Co. 431 

Phillips vs. Insurance Co 

Phinney vs. Insurance Co 

Phenix Assur. Co. vs. Allison... 331 

Pickett vs. Insurance Co 

Piercy vs. Sabin 

Pilcher vs. Insurance Co 

Pingrey vs. Insurance Co 

Pinnock vs. Clough 

Platt vs. Railroad Co 

Platte Valley State Bank vs. 
National Live Stock Bank.. 486 

Polleys vs. Black River Im- 
provement Co 

Pollock vs. Insurance Co 

Porter vs. Insurance Co 

Porter vs. Wakefield 

Post vs. Insurance Co.141, 142, 

Potter ‘vs. Insurance Co 

Presby vs. Parker 

Preston vs. McMillan 

Preston vs. Roberts 

Pretzfelder vs. Insurance Co... 

Price vs. Weaver 


Quarrier vs. Insurance Co..245, 644 
Queen Insurance Co. vs. Jeffer- 
son Ice Co 508 
Quinlan vs. Insurance Co..108, 
390, 596 
Railroad Co. vs. Morrison...... 449 
Railroad Co. vs. Trimble...... 943 
Railway Co. vs. Belliwith 390 
Railroad Co. vs. Duggan.. . ..1033 
Railroad Co. vs. Ellis.. .. .. .1032 
Railway Co. vs. McDonald 
Railroad Co. vs. Matthews 
1032, 1033 
Railroad Co. vs. Mower.. .. ..1033 
Railway Co. vs. Dey 
Railway Co. vs. Phelps 
Railway Co. vs. Wilkinson 
Railway Co. vs. Wyler 
Rand vs. Society 
Rathbone vs. Insurance Co.... 
Rawls vs. Insurance Co 


‘nt tee nen 


ete a Fim? tetomaine camer acer Be 


A 0 cl Or At tees I em 








| 
| 
| 
| 
| 
| 





1124 Cases and Authorities Cited, 1900. 


PAGE 
Reese vs. Association........... 1055 
Reeve vs. Insurance Co....221, 222 
Reid vs, PROC PGI sco n oc cvcec ccs 378 
Reilly vs. Insurance Co.508, 842, 1031 
Reynolds vs. Insurance Co..... 511 
Rheims vs. Insurance Co...... 339 
Richardson vs. Burrows....... 1038 
Richelieu Nav. Co. vs. Boston 
SOG TOR iccaks wccieen 738, 739 
Ricker vs. Insurance Co........ 527 
Riddlesbarger vs. Insurance Co. 
517, 518 
Rife vs. Insurance Co.......... 856 
Rindge vs. Insurance Co....... 904 
ReOragan VE, DOU i.< viicssvicvwne 809 
BID WS, TIRIG oo i cis cicgsccwces 172 
Robbins vs. Insurance Co...... 591 
Roberts vs. Bonaparte......... 944 
Roberts vs. Mill Co... .sccccees 753 
Robinson vs. Association...... 567 
Robinson vs. Thornton....332, 333 
Roby vs. Insurance Co.......... 476 
Rockhold vs. Society........... 478 
Rogers vs. Association......... 766 
Rohrback vs. Insurance Co.... 607 
Rokes vs. Insurance Co........ 236 
Rosenplanter vs. Society...329, 
421, 422 
Ross vs. Insurance Co......... 492 
Royal Arcanum vs. Tracy..... 789 
Ruggles vs. Insurance Co...... 146 
Ruthven vs. Insurance Co..236, 
266, 268, 596 
Ryan vs. Insurance Co.....180, 
390, 391 
Ryan vs. Railway Co.......... 100 
Sagers vs. Insurance Co....... 267 
St. John vs. Insurance Co...... 297 
Same vs. Insurance Co..... rie 
ARNG VE: “THCDRO sc ciiccscdensccx 747 
Same Ve. THIMBMC 0. :56:0400000¢0 328 
Sanborn vs. Insurance Co...... 145 
Sanford vs. Insurance Co...... 210 
Sawyer vs. Insurance Co....... 346 
Scarborough vs. Pargoud...... 917 
Schaefer vs. Insurance Co...... 944 
Schmid vs. Humphrey......... 623 
Schrepfer vs. Insurance Co.... 755 
Schuster vs. Insurance Co..... 644 
Schwartz vs. Insurance Co..... 776 
OU, WEY 6.5 sive sewesese 314 
Scott vs. Insurance Co........ 239 
Batt. Vi. WETHIBB ices ccccesses 323 
Seranton Steel Co. vs. Ward’s 
Detroit & Lake Superior 
AO 4 co cies WS. ins eee Kons 145 
Scudder vs. Bank.......csees 937 
Searle vs. Insurance Co........ 800 


Security Fire Ins. Co. vs. Ken- 
tucky Mar. & Fire Ins. Co. 145 

BER DOP Wh. TORR oink oewcdisece 891 

Seiders vs. Association......... 774 


PAGE 
Seitz vs. Machine Co........... 870 
Sergent vs. Insurance Co....107, 762 


Seyk vs. Insurance Co..... 842, 844 


Shaler vs. Trowbridge......... 723 
Shank vs. Insurance Co....139, 145 
Shattuck vs. Insurance Co..... 776 
Shaw vs. Insurance Co......... 349 
BOW WE. PBOORCSE .kcccscecccses 660 
Shea vs. Association.......... 904 
Shearman vs. Insurance Co.... 184 
Shepherd vs. Insurance Co.541, 856 
Silberman vs. Clark........... 156 
Sims vs. Insurance Co......... 1018 
Sleeper vs. Insurance Co....... 252 
Sloat vs. Insurance Co........ 242 
Slobodisky vs. Insurance Co. 

179, 1042 
Small vs. THICKCF «occ scvssics 3438 
Smith vs. City of Goldsboro... 449 
CR Se te 156 
Smith vs. Insurance Co... .236, 


243, 297, 361, 362, 382, 596, 898 
Smith vs. Railroad Co......... 264 
BME VS. BOCISES.....0.0ciececcics 515 
Snyder vs. Insurance Co....... 641 
Society vs. Clements....... 400. 1001 
Society vs. McElroy. ... .392, 

407, 408 
Society vs. Nixon. ... . .328, 

434, 435 
pociety Vs. O'HATA.. . «2. ses 116 
Society vs. Pettus. ..... wtO, ttt 
Society vs. Trimble... .. ..434, 4385 
Somers vs. Overhiser.......... 706 
Sonneborn vs. Insurance Co... 130 


Soorholtz vs. Insurance Co.... 240 
Sorenson vs. Swensen......... 753 
South Bend Toy Mfg. Co. vs. 
Dakota F. & M. Ins. Co.... 147 
Southern Home Building & 
Loan Ass’n vs. Home Ins. 


Ms wc ec lekcestenieie w “6 Releee Re 1025 
SPANN: VE. DAME. .oi56cceeces 610 
Speagle vs. Insurance Co....... 643 
Stanton vs. Stanton........ 501, 502 
State vs. Farmers’ & Mer- 

CRAG: FEE. CO i iicce in cccws 1032 
NON NOs TUN 6-5 ose tdeseva cae. 172 
BERS VE. BORO... occ cccccec 880, 881 
Steamship Co. vs. Joliffe...... T47 
Steamship Co. vs. Tugman...... 738 
Stearns vs. Insurance Co...... 162 
Steele vs. Insurance Co..... 339, 906 
Stephens vs. Williams........ 764 
Stephenson vs. Association.... 174 
Stevens vs. Fertilizer Co........ 936 
Stevens vs. Reeves............. 621 
Stewart vs. Insurance Co..122, 145 
Stickley vs. Insurance Co.:.... 144 
Stone vs. Insurance Co......... 418 
Story vs. Insurance Co......... 224 
Straker vs. Insurance Co....... 856 


resem OSI I 





RS 





Cases and Authorities Cited, 1900. 1125 


PAGE 
Strauss vs. Insurance Co....... 475 
Straw vs. Truesdale........ 342, 344 
Strohn vs. Railway Co......... 417 
Stupetski vs. Insurance Co..... 251 
Sullivan vs. Cement Co........ 664 
Supreme Lodge vs. Knight..... 746 
Supreme Lodge vs. Kutscher... 747 
Surety Co. vs. Pauley.......... 409 
Sutherland vs. Insurance Co... 623 
Swenson vs. Sun Fire Office.... 620 
Swick vs. Insurance Co........ 297 
Symonds vs. Insurance Co..... 362 
Tank Vs. HORWGGGP..occcccsias 632 
Tayloe vs. Insurance Co..461, 
462, 970 
Taylor vs. Insurance Co....... 144 
Taylor va. Ypotlantt. «...ccceccs 1002 


Tennant vs. Insurance Co..... 703 
Thacher vs. Densmore......... 703 
Pe Mae is. c esac cumkae caceas 1017 
Thierolf vs. Insurance Co...... 834 
Thomas vs. Cochran........... 936 
Thomas vs.. Mueller. ......0s0 789 
Thomas vs. Scutt...... 159, 869, 870 


Thompson vs. Insurance Co. 
387, 388, 409, 509 


TROMPOONR Vi LOG. ccccvcesscs 811 
Thorndike vs. Association..... 315 
TUIGG Vi. TORRES oécccccccccic 706 
Timayenis vs. Insurance Co.... 527 
Titus vs. Insurance Co........ 476 


Toomey vs. Supreme Lodge 
684, 783, 784 


Town of Grand Isle vs. Kinney. 503 


"TEMGe Ci Tee v6 kc datnccecccus 147 
Travelers Ins. Co. vs. Sheppard. — 
Treadwell vs. Reynolds........ 

Tripp vs. Insurance Co........ ss 
Trott vs. Insurance Co..... 605, 607 
Truscott. Wei Bibs oss ccccccces 159 
Trust Co. Vis, WO0Gi 6s cece ccces 397 


Trustees of 1st Baptist Church 

vs. Brooklyn Fire Ins. Co. 
143, 970 

Trustees of 1st Methodist Epis- 

copal Church vs. City of 
PRIOURR <«. ceacnc: cousucceuce 323 
Tubbs vs. Dwelling Ins. Co.... 339 

Union Nat. Bank vs. German 
Wes (Oa ws o's eaaeeawacess 388 


Union Nat. Bank of Oshkosh 

vs. German Ins. Co....593, 594 
United States vs. Bowen....... 747 
United States vs. Fisher........ 395 
United States vs. Robeson..... 316 
United States vs. Tynen....... 747 
Utter vs. Insurance Co......... 355 
Vangindertaelen vs. Insurance 


COrincixe encau neceakes 339, 755 
Van Loan vs. Insurance Ass’n. 144 


PAGE 
Van Valkenburgh vs. Insurance 
Ce cccs: codec eeeeekincecun 377 
Veginan vs. Morse............. 341 
‘VOGGR: Ves POROC is cc ccisccccduce 1033 
Vose vs. Insurance Co....219, 1006 
Wagner vs. Insurance Co...... 382 
Wainer vs. Insurance Co....... 186 
Wall va. S0clety sc ccccccce 777, 778 
Walla va. Balley.....cccciscccse 156 
Walsh vs. Insurance Co....591, 
. 596, 648, 898 
WA8G Vai AG isc cdctsccéaccee 126 
Warner vs. Gouverneur’s Ex’rs 621 
Warnock: vs. D@Vi8«<.cccsccscs 294 
Warren vs. Paving Co......... 395 . 
Warring ve. Mayor...cccccecce 322 


Warshawky vs. Insurance Co.. 235 
Washburn-Halligan Coffee Co. 
vs. Merchants’ Brick Mut. 


Pive. Wes Cee ccc ccccaccncses 268 
Waters-Pierce Oil Co. vs. Texas 881 
Weaver va. Fisher... ..ccccccses 721 
Weaver vs. State.......ccccece 323 
Weed vs. Insurance Co......... 476 
Weiberg vs. Association....... 497 
Weidert vs. Insurance Co...130, 596 
Weil vs. Insurance Co.......... 275 
Weinberger vs. Insurance Co... 223 
Wells We: CaHIAR. << cccccncccces 364 
Wells Fargo & Co. vs. Robinson 721 
Welsh vs. Insurance Co........ 235 
West va: De MOGs. ccc ccccsccece 231 
West vs. Insurance Co......... 896 
Western & A. Pipe Lines vs. 

Biome Be: Coh coccccecucss 346 
Wheaton vs. Insurance Co..... 236 
Wheeler vs. Insurance Co..108, 186 
2 White vs. Ashton............. 390 
White vs. Carpenter. ........ 706 
White vs. Insurance Co....130, 

507, 842 
White: va... Walk@?. <<. ccccccicns 390 


Whitley vs. Insurance Co..460, 461 
Whitney Arms Co. vs. Barlow. 498 


Wilcox vs. Insurance Co...... 390 
Wide. Wh... JQmMiiGs . . cc ccccciecs 723 
WMG? VE POPE . 2 cidascccesics 323 
Wilkins vs. Insurance Co...... 246 
Williams vs. Bailes........... 793 
Williams vs. Insurance Co..253, 

573, 842, 856 
Willis vs. Hammond........... 825 
WiRlGVGr We. FEUER. ccc cwccacaceas 662 
Wilson vs. Assurance Co...... 454 
WWII Wik SEMEN ic ocacthaceaceas 620 
Wilson vs. Insurance Co....... 518 


Wilson vs. North Carolina..... 1002 
Winona & St. P. R. Co. vs. St. 
rant & 6. C. Be COiceccses 723 
Wirgman vs. Miller............ 1037 
Wist vs. Grand Lodge.......... 746 


4 


ee ee 








; 
6 
4 
’ 








1126 Cases and Authorities Cited, 1900. 


PAGE PAGE 
Wiswall vs. Harriman......... Boo Wright VB. COM ses seccicccecen 503 
Wolf V6. MATER <..60cccccces 658, 661 Wright vs. Hughes............ 498 
Wolfe vs. Insurance Co........ 347 Wright vs. Mayor............. 322 
Wolpert vs. Assur. Co......... 539 Wyeth Hardware & Mfg. Co. vs. 
Wood vs. Insurance Co....346, 591 James-Spencer-Bateman 
Woodruff vs. Insurance Co..... 591 MDs ic, Se ip kU RSE ew, aa 720 
Woodward vs. Spurr........... 788 Xenos vs. Wickham........... 804 
Worcester Bank vs. Hartford Yates vs. Stuart’s Adm’r....... 537 
jet |) a 0: 595 Yoch vs. Insurance Co......... 640 
Wortman vs. Kleinschmidt....1033 Zalesky vs. Insurance Co....... 314 


WHEIERG “FR. BRB sy oe.cis cscs acto 664 Zimmerman vs. Insurance Co.. 236 





INDEX OF CASES REPORTED 


Volumes JI-IX. New Series. 


Adair vs. Southern Mutual Ins. 
os Nisicha Mele ki eee exa ae 510 


os dee ees XXVI., 634 


tine, vs. New York Bowery Fire 
Wee CR ccnptinieuensnceuiecus ..-XXI., 833 


Adams’ Adm’r vs. Reed et al..... XXVII., 478 


Adams et al. vs. Northwestern En- 
dowmentand Legacy Ass’n..... XXV., 352 


Addis et al. vs. Addis............... XXVI., 636 
Adkins vs. Globe Fire Ins. Co..XXVIII., 288 
tna Fire Ins. Co. et al. vs. 





BUUE CO Qlereesducusnenkusus XXIX., 560 
tna Ins. Co. vs. Daniel Norman. XXIV., 611 
tna Ins. Co. vs. Holcomb.....-.... XXV., 833 


tna Ins.Co. vs.McKernan et al. XXVII., 870 
tna Ins. Co. vs. McLead et al.....XXV., 669 


®tna Ins. Co. vs. Meyer........... XXVI., 367 
tna Ins. Co. vs. People’s Bank 

| ee XXIII., 807 
A®itna Ins. Co. vs. Shacklett...... XXIX., 960 


£=tma Ins. Co. vs. Thompson etal. XX VII., 742 
Etna Ins. Co. et al. vs. Glas- 

gow Electric Light & Power 

Giiincses soncadae sadawens XXVIII., 992 


£tna Ins. Co. et al. vs. Rosenberg 
GUN Radnsicnss veskeutenseersaces XXVI., 461 


Etna Life Ins. Co. vs. Clough....XXIX., 96 
tna Life Ins. Co. vs. Florida...... XXV., 110 
tna Life Ins. Co. vs. Herman 


Te Wa wxcceectsacanducss XXVII., 481 
{tna Life Ins. Co. vs. Hicks et 

Gh nks. nrosisece “cadeacsunces XXIX., 670 
tna Life Ins. Co. vs. Smith..XXVIII., 36 
tna Life Ins. Co. vs. Ward......... XXI., 289 
Agen vs. Metropolitan Life Ins. 

Gains istesneds seawannane en XXIX., 37 


Agnew vs. Farmers’ Mutual Pro- 
tective Fire Ins. Co. of Town 
Ce PaO OO Ge cc cncvccdesecccs XXVI., 671 


Agricultural Ins. Co. vs. Fritz...XXVII., 710 
Agricultural Ins. Co. vs. Hamilton.XXV., 336 
Agricultural Ins. Co. vs. Morrow.XXIV., 346 
Agricultural Ins, Co. vs. Potts......X XII., 509 
Ahlberg et al. vs. German Ins, Co.X-XII., 307 
Alabama State Mutual Assur. 


Co. vs. Long Clothing & 
WRG Te beccacncenscnescas XXVIII., 924 


Alamo Fire Ins. Co. vs. ShacklettX XIII., 799 
Albert et ux.vs. Mutual Life Ins. 


CO OE TA BOM, cnccnsiecssecss XXVII., 723 
Alexander et al. vs. Parker........ XXII., 199 
Allen vs. Hartford Life Ins. Co. 

Ce Ghcivckne tonccsuccesntnes XXIX.,1049 
Allen vs. Massachusetts Mut.Acc. 

py” a aa xXXVI., 316 
Allen vs. Thompson.............XXIX., 672 
Allen et al. vs.German-American 

BE lis dncnnncctssnnacesecacnen XXIII., 378 


Allred et al. vs. Hartford Fire Ins. 


A 
Widucsvenddkaastsaqsecascansysines XXVI., 828 


Aloe vs. Fidelity Mut. Life 


MOE Becvias cdccces «etcousscdeaey 
Aloe vs. Mutual Reserve Fund 

NAGS BAM Mines can ceaceepene XXVIIL, 293 
Alspaugh vs. British America 


Ins. Co. of Toronto, Can., etal. XXVII., 441 
Alston vs. Northwestern Live- 


stock Ins. Co .................-KXVII., 935 
Alston > Phenix Ins. Co. of 

Pi vekas cantncnacedunses SEVIE, 77 
Alter vs. Home Ins. Co....... XXVIII., 900 
American Acc, Co. vs. Carson.......XXV., 786 


American Acc. Co. vs. Clubb.. . XXV., 876 
American Acc, Co.vs. Reigart......XXIII., 148 
American Acc.Ins. Co. vs.Norment.XXI., 301 
American Building & Loan Ass’n 





vs. Farmers’ Ins. Co...........XXIV., 838 
American Casualty Ins.& Sec. Co. 

Wl? A iccchcacuccucweus vend XXVI., 458 
American Central Ins, Co. vs. 

PN anki cendivracocaadaen XXVI., 718 
American Central Ins. Co. vs. 

NE bh odendantecdagsdccosnast XXV., 711 
American Central Ins. Co. vs. 

WHE OU Gcicacnssaencvanncnews XXVII., 785 


American Central Ins. Co. et al. 
vs. Gerhardt W. J. Landau...XX VIL, 276 


American Credit Indemnity Co. 
vs. Carrollton Furn. Mfg. Co.XXVIII., 849 


American Credit Indemnity Co.vs. 


Sc iacaccasacsenacensanaxaal xXXvV., 868 
American Credit Indemnity Co. vs. 

WRONG Bilis oxen cerccccnsnenesaaecn XXV., 641 
American Employers’ Liability 


Ins. Co. vs. Sloss Iron & Steel 
Gh adsdntascasmddecsieamaateares XXVILI., 333 


American Employers’ Liability 
Ins. Co. et al. vs. Fordyce et al XXVI., 461 


American Fire Ins. Co. vs. Bland.XXVI., 925 
American Fire Ins.Co. vs. Brooks 


GE dannctadasicactiucvosenccanes XXVI., 3 
American Fire Ins. Co. vs 
Landfare et-al...........+.. “XXVIIL., 187 


American Fire Ins. Co. vs. Sisk...XXVI., 458 
American Fire Ins. Co. et al. vs. 


WOON: sacatecsieh asdcecnccetexcans XXVI., 860 
American Fire Ins. of 

Phila. vs. Buford & eae 

HROMORE Obi cccccs sccces XXVIII., 91 


American Steam Boiler Ins. Co. 
vs.Chicago Sugar Refining Co.XXIII., 91 


American Surety Co. of New 


WORE WR. FOUR. hic ccisccnscas XXIX., 3 
American Union Life Ins. Co. vs. 
WOES cede s6q00  ceckssacece XXIX., 863 
Amey vs. Granite State Fire 
Pn Oiivecs wadavacddneucees XXIX., 92 
Anderson vs. John Hancock Mut. 
BD Bs Ca sencudcccncancensss XXVI., 175 
Anderson vs. Manchester Fire 
MI Di iacinravnscadessaiusnas XXIV., 222 
nderson vs. Mutual Reserve 
Fund Life Ass’n............... XXVIL., 249 


Simard yg: 














— 


=e 








i 
I 


ee 


AE IGT EGE LALIT OS 








1128 Index of Cases Reported. 


Anderson vs. Supreme Council of 
Chosen Friends................ XXIII., 439 


Angier etal.vs. Western Assur.Co.XXVI., 795 


Annan vs. Hill Union Brewery 
OOsiccs wefoe 
Anoka Lumber Co. vs. Fidelity & 
Casualty Co. (Nelson, Interv’r).XXV., 241 
ee See Assur. 


in chaeconnnes pesokecnssesdeanéeusss XXI., 284 
Anthony vs. Mercantile Mutual 
Accident Ass'n. ................ XXIV., 226 
Anthony et al. vs. Massachusetts 
PE MAE Mince cinwocennencoesces XXII., 821 
—- vs. Interstate Casualty 
iseaeeeneenhenconsnasenheeeenen XXVI., 925 
imams Fire Ins. Co. vs. Wil- 


PE Ga arene cache vesanes eae XXIX., 358 
Armstrong vs. Agricultural Ins.Co..XXI., 431 
Armstrong - al.vs.Western Mfrs. 


BEG, SOD iin ccsccncsuvcscncnse EET., 706 
——- a vs. Guardian Assur. 
Lcntuveudstaumateontneesennvonntes XXV., 858 
Arthur et al. vs. Palatine Ins. 
Ga, TARE, .cccccvescacs XXVIII, 545 
Arthurholt vs.Susquehanna Mut. 
RI MON ecadnapesessssveese XXIII., 846 
Ashenfelter vs. Employers’ Lia- 
bility Assur. Corp............. XXVII., 887 
Atchison, T. & 8. F. R. Co. vs. 
FAOMES TMS, OO. 2 2csc0ccccascces ere 790 
Atchison, T. & S. F. R. 
We. Meet OC Gl...ccscersscee ®: XXVIII, 189 
Atherton vs. British America 
ANTEPANCE CO. 0.00 cccccsccees XXVIII., 96 
Atlanta Accident Ass’n vs. 


RIOMABGE 0.6000. 6sonssonns XXVIII., 83 
Atlanta Home Ins. Co. vs. Tullis..XXVI., 75 
Attleborough Sav ings Bank vs. 


Security Ins. Co................ XXVI., 620 
Au Sable Lumber Co. vs. Detroit 

Mfrs’. Mut. Fire Ins. Co.......... XXI., 311 
Bachmeyer vs.Mut. Reserve Fund 

ee: XXII., 98 
Bachmeyer vs. Mutual Reserve 

py er XXIII., 519 


Baille & Co., Ltd., in Liquidation, 

vs. Western Assurance Co. of 

I oSiakckcesgacteckdaavasecat XXVI., 497 
Baker vs. New York Life Ins. Co.XXVII., 524 
Baker vs. Spaulding et al.....XXVIII., 470 
Baker vs. State Ins. Co........ occa Vane, 86 
Baker et al. vs. Insurance Cos.....XXIiV., 512 
Baldwin vs. Citizens’ Ins. Co.....XXVI., 638 
Baldwin vs. German Ins. Co. of 

Freeport, I1l.—Same vs. New 

Hampshire Fire Ins. Co....... XXVII., 794 
Saldwin vs. Phoenix Ins. Co......XXIX., 78 
Ball vs. Northwestern Mutual 

Accident Ass’ seas enenrr naam 448 
Bancroft vs. Russell.. XXI., 864 
Bangor Sav ings Bz unk’ vs. “Niagara 

DE eee st 
Banholzer vs. New York Life 

TGs Si ncevoscasicveseses XXVIII., 193 
Bank of Glasco vs. Springfield 

Fire & Marine Ins. Co..........3 XXVI., 926 
Bank of Tarboro vs. Fidelity & 

Deposit Co. of Maryland......XXIX., 447 





Bankers’ Acc. Ins. Co. Ys. 

NB so. 50:5. vnanee:) 0b00.¢ coe ees ae 
Bankers’ Life Ass'n vs. Lisco.......XXV., 386 
Bankers’ Life Ins. Co. vs. Robins 

ba cn ctacccdebecesons ctanscecuan ay Gee 
Barbot vs. Mutual Reserve Fund 

RTS niin ccanensenaieanan XXVII., 338 
Barbour vs. Connecticut Mut. Life 

| eae «a 
Barbour, Admr., vs. Conn. Mut.Life 

BR, Gh GO vinccessessecuncestces XXI., 3 


Barbour’s Administrator vs. 


Larue’s Assignee........... XXVIII., 576 
Barbour’s Adm’r vs. Laure’s 
Ns 0s 45.585 tas tckcknae XXVIII, 767 


Bard vs. Penn Mut. Fire Ins. Co...XXII., 375 
Barnard vs. Lancashire Ins. 

Ie: WE Whi cccexecesasenscvns XXIX., 631 
Barnard vs. People’s Fire Ins.Co..XXVI., 405 
Barnes vs. Fidelity Mut. Life 

ME Mekenes, Ssevesay dees XXVIII, 664 
Barnes vs. Hekla Fire Ins.Co..... XXIII., 305 
Burrett vs. Northwestern Mut. 

WE NN a ocd cnn ccacévevernne XXVI., 269 
Barron vs. Williams et al peeinnsee XXIX., 848 
Barry vs. Farmers’ Mut. Hail 

DER scree 1406 66%0, 10608 Ham XXIX., 261 
Bartow vs. Northern Ins. Co.....XXVII., 477 
Bateman vs. Lumbermen’s Ins. 


I s66Fh5.0, see keene. a0dinee XXVIII., 159 
Baumgartet al. vs. Modern Work- 

men of America...............++- XXII., 707 
Baumegartel vs. Providence-Wash- 

AONE BINS Ci eneccctencvecsascca XXII., 367 
Baxter vs. , Gemenane Mut. Life 

REP Riise eden vawes. «stent XXVIII, 636 
Baxter vs. * Covenant Mut. Life 

Pree ee ooeeKRIX., 908 
Bayley vs. Employers’ Liability 

BOGE, COED. occcsccecceccssaavils, 6@ 
Beakes vs. Phoenix Ins. Co........ XXIV., 37 
Bean vs. Travelers Ins. Co.......... XXI., 826 


nian vs. Supreme Commandery 
of the United Order of the 
COIBOR CrOGB se xo. cReccivcccs XXII., 880 


Becker vs. Berlin Benefit ‘Soviety...XXI. 189 


Becker vs. Merchants’ Mut.Ins.Co.XXII., 227 
Becker vs. Minnesota Odd Fellows 


Mut. Ben. Soc, et al.............. maa 28% 
Beckett vs. Northwestern Ma- 

Q0ni0 Ald ASSN. ........00..-+0-dae Via 7230 
Beebe vs. Ohio Farmers’ Ins. Co...X XII., 753 
Bellevue Roller Mill Co. et al. vs. 

London & L. Fire Ins. Co......XXIV., 331 


Benard vs. Grand Lodge of the 

Ancient Order of United 

Workmen of the Dakotas et 

Miacteoeue seceetens — 0 cdhaklahes O12 
Benedict vs. Grand Lodge A.0.U.W.XXI, 438 
Benedix vs. German Ins. Co. of 

Freeport...... sAvaehasibuhoaseecs XXVI., 270 
Benjamin vs. Connecticut Indem- 

Pere es Pe | 
Bennett vs.St.Paul F.& M.Ins.Co.XXITI., 78 
Bennett vs. Van Riper etal....... XXIII., 302 
Bentley vs. Lumberman’s Ins. 

ices: anede” 650900005060 XXVIII., 552 
Bentley vs. Standard Fire Ins. Co..XXV., 760 
Bentz & Habenicht, Liquidators 


of the Home Brewing Co., vs. 

Oe ee ere XXIII., 160 
terger vs. Pacific Mut. Life 

SR Ree ee XXVIII., 479 
Bergeron vs. Pamlico Insurance & 

po err: st a 
Bergman vs. Ins. Cos... .......0...-. RAK, B71 
Berliner vs. Travelers Ins. Co. 

SI in oa casuccatssantiscce XXVII., 841 
Berliner vs. Travelers Ins. Co. 

ENG cicba en ctichaguas een ensnak XXVII., 847 


Berry vs. American Central Ins. Co.XXI., 455 

setcher vs. Capital Fire Ins. Co..XXIX., 135 
Betts vs. Connecticut Indem- 

ST SRR Bes. vie way meanness XXVIII., 943 
Bickford vs. Travelers Ins. Co.....XXV., 71 
Biermeister & S pane vs. City of 

London Fire Ins. Co............ XXVI., 687 


irene 








Index of Cases Reported. 1129 


Billings vs. Accident Ins. Co. of British America Assur. Co. vs 
PR XXI., 605 PE oidneni decnadden'cxusunsens “.XXVIL, 538 
Billings vs. German Ins. Co.......... XXI., 929 British Assurance Co. vs. Cooper..XXV., 437 
Bingler vs. Mutual Benefit Life Brock vs. Des Moines Ins. Co......XXV.. 219 
Ime. CO. ..00 sccccccecccceses XXIX., 862 Brock vs. Des Moines Ins. Co....XXVII., 893 
Bishop vs. Agricultural Ins. Co......XXI., 345 Brock vs. Dwelling-House Ins.Co.XXIV., 464 
Blackwell vs. Ins. Co..............-.+ XXI., 97 Brooks vs. Georgia Home Ins. Co..XXV., 719 
Blake vs. Metzgar..........-..---.--- XXI.,1056 Brown vs. Cotton & Woolen Manu- 
Blake vs. National Life Ins. Co..XXVIII., 358 facturers’ Mut. Ins. Co........... XXI., 862 
Blinn vs. Dresden. Mutual Fire Brown vs. Equitable Assur. So- 
FU Gea ks kancndavdacdeacissveds XXIII., 707 COEF OB Ue. Dicasicccdcevas XXVIII., 315 
Bliss et al. vs. Parks et al.......XXIX., 383 Brown vs. Equitable Assur. So- ¥ 
Bloom vs. State Ins. Co.........-..- XXV., 511 CAF OE Ga Ridcsascvescees XXVIII., 843 
Bole et al. vs. New Hampshire Brown vs. Franklin Mut. F.Ins.Co.XXV., 630 
Oo vo cavcaccacacsucies XXIII., 857 Brown vs. Fraternal Accident 
, 7 
Bonanno vs. The Boskenna Bay— SE Bie cicc es sete eeeeeeeeeees XXVIII., 1038 
Graziano vs. Same.—Mirto vs. Brown vs. Greenfield Life 
ene vs. Same, Ae CGE isicicudee XXVIII., 321 
—Sgobel et al. vs. Same.—Fot Brown vs. Iowa Legion of HonorXXVIII., 285 
nan 173 Brown vs. Palatine Ins. Co.......-.. XXV., 812 
Standard Fire Ins. Co....-.....XXVI., 506 Brown vs. United States Casu-_ , 
2 MF Gi vc ncn cen scccccesceaue enn. Gee 
Boren vs. Manhattan Life Ins. Co..XXV., 861 % 
a a Brown vs. Westchester Fire 
Born vs. Home Ins. .Co. of New Kite. @da crv cncccacceuseuas XXVIII., 1040 
YORK. eceeee seeees ceeeeeees XXIX., M2 piwwn ot ux. vs. United States 
Boston Ins. Co. vs. Globe Fire , OanUREY 00... 6002-0: setcees. XXVII., 591 
Hist O0sas ie asecccdverses XXVIII, 927 prown National Bank ve. South- 
Boston Marine Ins, Co. vs. OPM Te Oli xa cccccacucauavus XXIX.,1054 
Bones Depesité Taste” * Bryan va. Nat. Life Ins. Ass’n.XXVIII., 330 
; e 
VS. ae ee 839 Buick etal. vs. Mechanics’ Ins.Co.XXIV., 375 
Bosworth et al. vs. Cleary...........- XXI., 184 Bullman vs. Insurance Companies.XXII., 668 
Bottomley vs. Metropolitan Life Burke vs. Prudential Ins. Co...... XXII., 536 
BM Wisurcdviasndenanecuacenien XXVII., 557 Burkheiser vs. Mutual Accident 
Bouflden vs. Phoenix Ins. Co........ XXII., 176 Ass’n of the Northwest. ....... XXIII., 762 
Boulden vs. Phoenix Ins. Co....... XXVI., 461 Burlington Ins. Co. vs. Brockway...XXI., 624 


Bourgeois vs.Mutual Fire Ins.Co.XXIII., 299 Burlington Ins. Co. vs. Campbell 





20is vs. Northwestern Na- eta : XXIV., 379 
aT ao = okak cakes XXIII., 860 Burlington Ins. Co. vs. Kennerly..XXV., 40 
Bowen vs. National Life Ass’n....XXIII., 200 Burlington Ins. Co. vs. Lowery.....XXV., 610 
Bowie vs. Grand Lodge of Legion Burlington Ins. Co. vs. Ross......... XXI., 799 

OE RAE Wee iicdsacccwacccascesces XXIII., 225 Burlington Ins. Co. vs. Threlkeld..XXV., 32 
Bowles vs. Fidelity & Casualty Burlington Voluntary Relief De- 

Ins. CO....-2..-+----00-+-200--- XXVITI., 840 partment of Chi., B. & Q. B.R. 
Bowman vs. Moore.............---- XXVI., 271 Cl Wie WWM vo ccecanscessliwss XXVI., 224 
Bowring vs. Providence-Wash- Burmood vs. Farmers’ Union Ins. 

ington RGA se eres XXVI., 639 cccucsiducddtoaconis ..XXIV., 308 








Boyd vs. Mississippi Home Ins.Co.XXVI., 532 Burnam et al. vs. White. ........... XXII., 688 
Boyle et al. vs. Northwestern Burner’s Adm’r vs. ¢ 
Mutual Relief Ass’n........... XXVL., 758 American Ins. Co.............. XXVII., 732 
Boyle’s Sons vs. Hamburg-Bre- Burnham vs. Royal Ins. Co.. 2 
men Fire Ins. Co........--.---- XXIV., 699 Burnham et al. vs. Interstate 
Bradford vs. Hanover Fire Ins. Casualty Co. of New York....X XVII., 688 
Co, of City of New York.....XXIX., 886 Burns et al. vs. Grand Lodge i‘ 
Bradshaw et al. vs. Agricultural Gis Ble ico ta ccnmatamavadauneues XXVI., 730 
“ es ee ieee .---XXII., 161 purr vs, German Ins Co........... XXIII, 151 
rady vs. Northwestern Masonic — _-, Burrows Vs. McCalley........-...XXVIL., 479 
Aid Association........... XXVIII., 572 Burrus vs. Life Ins. Co. of Va.XXVIII., 354 
Brady vs. Prudential Ins. Co... -... XXIV., 717 Butero vs. Travelers Accident 
Brady vs. United Life Ins. Ass’n.XXVI., 138 BN SIRs ic adstecndcuscaececdunnn XXVI., 805 
Breedlove vs. Norwich Union Button vs. American Mutual Acci- 
. Pinte: THR BeGs i ccccucuncesssvere oe dent Association................. XXV:, 464 
Breedlove vs. ‘Norwich Union Cahill vs. Maryland Life Ins. 
Pare FOR. BeGiccccccssceses XXVIII., 447 CBisnncs: covtine euanndeecees XXIX., 575 
‘ Brennan vs. Prudential Ins. Co....XXII., 638 Caledonian Ins. Co. vs. Cooke....XXVII., 318 
Brennan et al. vs. Mississippi q Caledonian Ins, Co. vs. Traub et al.XXV., 791 
Home Ins. Co......-.------------XXII., 719 Qajedonian Ins.Co.vs.Traub etal. XXVII., 493 


ee ae ae el 288 California Sav. Bank. of San 


7. Dieg . Ameri Surety 
Brew et al. vs. Clement et al......... XXI., 513 ook Nee Sak. . eh “ XXVIII, 688 


Bridge vs. Wheeler............-.-. XXVI., 269 Calkins vs. Angell......-+.sseee. XXIX.,1048 

Bridges vs. National Union....XXVIII., 382 Canada Sugar Refining Co., 

Brigham et al. vs. Wood et al........ XXI., 461 Limited, vs. Insurance Com- 

British America Assur. Co. vs. pany of North America...... XXIX., 193 
po errr meer XXVIII., 262 Canfield vs. Great Camp of Knights 

British America Assur. Co. vs of the Maccabees......-....--.--- XXI., 22 
URE i cacce sthvse seuves .XXVIIL., 950 Cannon vs. Home Ins. Co.......... XXVI., 737 

British America Assur. ~ vs. Cannon vs. Phoenix Ins. Co. of 
Kellner et al....... 366000 0ccdeaaddne OOe Hartford. .oc. ceccccs coccces XXIX., 959 





ye pte 








' 


} 
{ 
. 


See 


a A EL a AS RNR Bi 5 RRR: SDAP TELE 


A a TTT TT a ie 


| 





1130 Index of Cases Reported. . 


Cannon vs. Phoenix Ins. me “ 


Hartford, Conn...... .-XXIX.,1023 
Canton Ins. Office, Limited, vs. 
Woodside et uxX..........6- XXVIII., 269 


Capital City Ins. Co. vs. Autrey...XXVI., 635 
oa City Ins. Co. vs. Caldwell 


ibs anes vngxesavebhissanincansdsull XXI., 776 
Capital Ins. Co. vs. Bank of Blue 
Pcisacccctossanscusnaneecnnes XXI., 152 
Capital Ins. Co. vs. Bank of Pleas- 
Dace pxcniicetbesescusanss enaee XXI., 519 
Capital Ins. Co. vs. Bank of Pleas. 
kn cehacbnatnsensavsepentincs XXII., 361 
Capital Ins. Co. vs. Wallace.......... XXI., 516 
Capital Ins. Co. vs. Wallace........ XXII., 397 


Caplis vs. American Fire Ins. Co..XXIV., 551 
Carberry & Hodgson vs. German 
TG ncapanctenananensaven: nae XXIII., 137 


Cay vs. Allemania Fire Ins. Co. 
I anne sihsiticntinaaegee XXV., 137 


Carey vs. Farmers’ & Merchants’ 
SR sida ds diac casaceccauente XXIV., 843 


Carey vs.German-Amer. Ins.Co...X XIII., 123 
Carey vs. Liverpool & London «& 


Globe Ins. Co.—First National 

TORE WR. TID, occnicnescsnnsscas XXV., 556 
Carleton et al. vs. China Mu- 

RR. TR. TR vas ccacnssnces XXVIII, 916 


Carlson vs. Presbyterian Board of 

Relief for Disabled Ministers 
nape ssa dendcinecnnbaitensaiead XXVI., 731 
Carmien et al. vs. Cornell et al....XXVI., 648 

Carnes vs. Iowa Traveling 
MOOS AMD Re scccscceseeses XXVIII. 345 

Carney vs. New York Life Ins. 
DEGtcasade eben ROekes XXIX,, 662 

Car peuiter vs. Allemania Fire Ins. 
heh Sepihenepenetneewianeenmnont XXII., 634 

Ca caine vs. United States Life 
PERL onccgksasecaconie Azwwnek XXIII., 497 


Cc nter et al. vs. American Acci- 
PE. Du nctunctionsdinenctsanceane XXV., 543 


Carpenter etal. vs. German-Amer- 
POE CSO ie nikcvsxhetasnscnce aa. 87 


Case of Charter Oak Life Ins. Co..XXVI., 634 
Case of German American Title 


and Trust Co.............-X&VIII., 576 
Case of Knoedler’s Estate......... XXIII., 160 
Case of the Ontario. . cpetsovecnDe S Acg AGO 


Cassa Marittima vs Phenix Ins.Co.XXI., 449 
Catholic Knights of America vs. 






REPT 
Cave vs. Home Ins. Co.......... XXIX., 452 
Cerys vs. State Ins. Co. of Des 

Rn cbussnncnewheskee XXVII., 258 
Chalaron vs. Insurance Co. of 

SHORE ASROTIOR. . oc cccccscscccse XXVI., 465 
Chambers vs. Northwestern Mut. 

Se 2 
Chandler vs. Ins. Co. of North 

PONE sinks: aee00e> sane XXVIII., 1028 
Chandos et al. vs. mpnanenanies Fire 

Ins. Co...... --XXII., 425 


Charch vs. ‘Chare Reiss 
Cheeves vs. Anders. ... 


XXVIL., 382 
..XXIII., 398 


Cheeves vs. Anders....... iiionmut XXIV., 160 
Chicago Guaranty Fund Life Soc. 

Pe Ws ste AtNAe bce0d Saeee XXIX., 953 
Chicago Sugar Refinery Co. vs. Am. 

a eee XXI., 59 
Chickasaw County Mutual Fire 

Ins. Co. vs. Weller............. XXVI., 730 


China Mutual Ins. Co. vs. Ward..XXIII., 320 
Christian et al. vs. Connecticut 

Mut. Life Ins. Co..............XXVII., 968 
Christian et al.vs.Niagara Ins.Co.XXIII., 851 


Church of St. George vs. Sun Fire 
Drvinunciceustneisinausibanawe XXII., 789 


Citizens’ Ins. Co. of Pittsburg vs. 


PR iicaskicavhanstaesescunethes XXVI., 615 
Citizens’ Ins. Co. of Pittsburg, 
is, TO Cr cvescascccccdun XXIX., 765 


City of New Orleans vs. Liver- 
pool & London & Globe Ins. 


Thc y Bebe s MaRaehoe eae Ree XXIX., 960 
Claflin et al. vs. United States 

Credit System Co................ XXV., 524 
Clapp vs. Farmers’ Mut. Fire 

BO Ena tossees avabsces XXIX., 468 
Clark vs. Reis, Treasurer.......... XXVI., 368 
Clark vs. Schromyer.............XXIX., 477 
Clark vs. Supreme Council, Royal 

Arcanum, et @).....0 ccocese XXIX., 786 
Clark vs. Svea Fire Ins. Co....... XXIII., 876 


Clark et al. vs. Western Assur.Co XXI., 281 
Clarke vs. Swartzenberg et al..... XXVI., 521 


Clawson vs. Citizen’s Mutual 
ea Sr XXIX., 167 
Cleavenger vs. Franklin’ Fire 
Ins. Co. of Wheeling, W. Va..XXIX., 528 


Clemans vs. Sup. Ass’y Royal Soc. 
of Good Fellows...............-... XXI., 856 


Clement et al. vs. New York Life 






XXVII., 827 
Clifton Coal Co.vs.Scottish Union 

& National Ins. Co............. XXVI.,1007 
Clubb vs.American Accident Co.— 

American Acc. Co. vs. Clubb ...XXV., 876 
Coats vs. West Coast F.& M.Ins.Co..XXI.,1049 


Cobb vs. Preferred Mut. Acc. Ass’n 
et al.—Preferred Mut. Acc. 


Ase’n et al. va. Cobb. ............ xXXvV., 59 
Cobbey vs. Dorland et al.......,...XXVI., 458 
Coburn et al.vs. Life Indemnity & 

ee XXII., 302 
Cochran vs. London Assurance 

aa XXVI., 927 
Cochran etal. vs. Mutual Life Ins. 

SMe ieaskwecuckcuhianavueciacseaeok XXVI., 661 


Codigan Transit Co.vs.The MajesticXXV., 800 
Colby vs. Cedar Rapids Ins. Co...XXIV., 695 
Colby vs. Life Indemnity & In- 


VOSUMROME OO. 5.0... sccsececccecs XXIII, 675 
Colby vs. Parkersburg Ins. Co..... XXII, 460 
Cole vs. Manchester Fire As- 

OO Gtk ssrsceccves ceaseccon XXVIII., 1040 
Cole vs. Union Central Life Ins. 

MARvcks sWosnecs Sevavene oc XXIX.,1052 
Coleman vs. Retail Lumber- 

MAN'S TOS: AAO Becicccc asics XXVIII., 650 
Coleman et al. vs. New Orleans Ins. 

She ciencsebembasanianciuisiiasews --XXI., 769 
Coles vs. Jefferson Ins. Co.......... XXV., 247 
Collins vs. Bankers’ Acc. Ins. Co. 

Ee abe ua owecncoostsescateeiis XV., 223 
Collins vs. London Assurance 

ROS nsesdenesrssacseines XXIV., 658 
Collins vs. North British & Mer- 

eantile Ins. Co............ XXVIII., 80 
Commercial Bank vs. Firemen’s 

0, EE re XXIII, 543 
Commercial Fire Ins. Co. vs. 

ES XXVI., 632 


Commercial Travelers Mut. Acc. 

Ass’n vs. Springstein.........XXIX., 192 
Commercial Travelers’ Mut. Acc. 
* Ass'n of America vs. Fulton 


Ss citdankadecctaspeaissnnaccenc XXVI., 565 
Commercial Union Assur. Co. vs. 

BN ac cU hoscadtunatccnscoatenca XXVI., 460 
Commercial Union Assur. Co. v 

EE ctichs somadedacewengeae Savi. FTt 
Commercial Union Ins. Co. vs. 

ee XXIII., 800 
Commonwealth vs. Andrews...... XXIIi., 65 


Commonwealth vs. Morningstar....XXI., 88 
Commonwealth vs. Provident Bi- 
I A se Pees casnscasccousen XXVI., 829 








Index of Cases Reported. 1131 


Commonwealth vs. Reinoehl...... XXVI., 267 
Commonwealth ys. Roswell....XXVIII., 384 
Commonwealth vs. Vrooman. ..... XXIV., 400 


Commonwealth ex rel. sane 
rick, Attorney-General, 
American Life Ins. Co 


Appeal of Little. ............... XXIII., 739 
Commonwealth ex rel. Williams 
vs. Provident Life Ass’n....... XXIV., 238 


Commonwealth Mut. Fire Ins. 

Co. vs. Fairbank Canning Co..XXIX., 92 
Commonwealth Mut. Fire Ins. 

Co. vs. Wm. Knabe & Co. 


Bs Qincncs. <ctene sanccoee XXIX., 34 
Commonwealth Mut. Fire Ins. 
oe eae XXVII., 935 


Companhia de Moagens do Barri- 
ero vs. London Assurance Co. 


and Mannheim Ins. Co.......... XXII., 717 
Concordia Fire Ins. Co. vs. 

Rakes Kctesens secneende XXIX., 382 
Conley vs. Washington Casualty 

WN Sn tenenes eueueicccan es XXIX., 334 
Connecticut Fire Ins. Co. vs. 

aan ccucnniniienspaetaienn XXIII., 241 
Connecticut Fire Ins. Co. vs. 

PD kacisacatsdensdtenss wetness XXVI., 929 


Connecticut Fire Ins. Co. vs. Tilley.XXI., 558 
Connecticut Indemnity Ass'n 


vs. Grogan’s Adm’r........ XXVIII., 1031 
Connecticut Mutual Life Ins. Co. 

We Ft Oe Ns badccetsnaecasensia XXV., 721 
Continental Ins. Co. vs. tna Ins. 

ve cvan cncardnenseneetsiansasssas XXII., 501 
Continental Ins. Co. vs. Ander- 

GOR OF Ge cccscvseccenceses XXVIII., 938 


Continental Ins. Co. vs. Board of 
Fire Underwriters of the 
NO Giga a cdses anstcsascesne XXIV., 561 


Continental Ins. Co. vs. Chase et al. XXV., 398 
Continental Ins. Co. vs. "4 re XXVI., 464 


Continental Ins. Co. vs. M. 
Loud & Sons’ Lamber oe. Riteeati XXIII., 729 


Continental Ins. Co. vs. Ward..... XXII., 373 
Continental Ins. Co. vs. WickhamXXIX., 576 


Converse vs. Knights Templars’ 
and Masons’ Life Indemnity 


OWcirevce Sasave. «abeoeus XXVIII., 481 
Conway vs. Phenix Mutual Life 

BE QBs ne cctccnssenccecsninousns XXIII., 231 
Cook vs. Benevolent League of 

PMR 6 60:0 ba tetcasase veces ,XXVIIIL, 848 
Cook vs. Westchester Fire Ins. 

OOO deka beh enweiccannue XXIX.,1041 


Cooledge vs. Continental Ins. Co..XXVI., 730 
Cooper vs. Insurance Co. of State 


TE Saco cinaraiepedseuviccceaeed XXVI., 985 
Cooper vs. United States Mut. Ben. 

ee XXI., 665 

Copeland vs. Pheenix Ins. Co...... XXII., 224 


Copeland vs. Western Assur. Co..XXIV., 559 
Corbett vs.Spring Garden Ins.Co.XXVII., 606 
Corey et al. vs. Sherman etal...... XXVI., 365 
Corkery vs. Security Fire Ins. Co.XXVI., 331 
Cornelius vs. Farmers’ Ins. Co...XXIX., 509 
Cornell vs. Tiverton & L. C. Mut. 


pp ea XXVIL., 520 
Cornwell vs. Fraternal Accident 

Ass’n of America. ............. XXVII., 90 
Corporation of London Assur. 

vs. Paterson et al......... XXVIII., 385 
Cotter vs. Royal Neighbors of 

BMATIR s occ cnccce ceseece XXVIII., 668 
Couadeau vs. ‘American Accident 

Uilitenevisusdamidnaaialenantankek XXIII., 344 
Covenant Mut. Ben. Ass’n vs. 

WEIN cacndcceseckwnexsdacas XXVI., 108 


Cowart vs. Capital City Ins. Co...XXVII., 246 


Craig vs. Continental Ins. Co........XXI., 127 
Crawford et al. vs. Transatlan- 

tie Fire Im Od... ccccivces XXVIII, 935 
Creed et al.vs. Sun Fire Office....XXIII1., 461 
Crescent Ins. Co. vs. Vicksburg 

Y. & 8. R. Packet Co............ XXII., 748 
Crew-Levick Co. vs. British & 

Foreign Marine Ins. Co., Ltd.XXVII., 554 
Crew-Levick Co. vs. British 

Foreign & Marine Ins. Co....XXIX., 767 


CIM WOEE WE GD nicsasccccsasnncesees XXI., 763 
CRI WOTE WR in cise ciciicccccas XXII., 319 
Crittenden vs. Springfield Fire & 

SEATING TRG. OO ise sc wcscecdcnccovsse XXI., 726 
Cronin vs. Vermont Life Ins. 

De sccectasccvctesendusecsaes XXVIII., 1040 
Cronin et al. vs. Fire Ass’n of 

PUN iss Fines wmenrs XXIX., 564 


Cross vs. National Fire Ins. Co......X XI. 571 
Crotty vs. Union Mut. Life Ins. Co..XXI., 645 
Crown Point Iron Co. vs. Ins. Cos...XXI., 31 


Crutchfield vs. Bailey.............. XXVI., 463 
Cummins vs. German American 

BA COicccccccsdaces ccncneu taeeeen Gee 
Cunyus vs. Guenther..............- XXII., 239 
Curnow vs. Phoenix Ins. Co....... XXIIL, 143 
Curtiss vs. Aitna Life Ins. Co....XXVII., 646 
Cushing et al. vs. Williamsburgh 

CERF FSO TBE. OO. .cccccccceccecoss XXI., 934 
Cushman et al. vs. New England 

PINS BI, OW inn cccciccccscencenctaeenaien - Oe 
Cyrenius vs. Mutual Life Ins. Co..XXIV., 554 
Dade vs. Atna Ins. Co.............. XXII., 874 
Daggs vs. Orient Ins. Co...........XXVIL., 67 
Dailey vs. Preferred Mass. Mut. 

Accident Ase'N. ...........-.. 00 XXIV., 27 


Dale et al. vs. Continental Ins.Co..XXV., 10 


Dae vs. Grand Lodge A.O. U. 
Vipdcusuadain anes teaiaaoa veda -XXIII., 830 


sr vs. Phenix Mut. Fire 
WS Giiccicwe Siudcenkwene das XXIX., 373 


Daugherty vs. Knights of Pythias.XXVI., 460 
David vs. Oakland Home Ins. Co..XXIV., 348 
Davis vs. tna Mutual Fire Ins. 


Ginccotaess eidasenddavadsadhes XXVII., 549 
Davis vs. Aitna Mutual Fire Ins. 
Ge kde vadinn 2ndneese eodetace XXIX., 96 


Davis vs. Anchor Mut. Fire Ins. Co.XXV., 299 
Davis vs. Atlas Assurance Co....XXVII., 463 
Davis vs. Imperial Ins. Co........ XXVII., 478 
Davis vs. Phoenix Ins. Co........... XXV., 676 
Davis vs. Pioneer Furniture Co..XXVIII., 474 


Davis & Co. vs. Insurance Co. of 
North America................ XXVII., 184 


Davis Lumber Co.vs.Home Ins.Co.XXVI., 925 
Davison vs. London & Lanca- 


shire Fire Ins. Co......... XXVIII, 152 
Deardorff vs. Guaranty Mut. Acc. 

PI sou sce sninasasccacevens XXI., 667 
Decker vs. Righter et al........ XXIX., 190 


De Frece vs. National Life Ins.Co.XXII., 112 


De Jernette vs. Fidelity & Casualty 
GAN inicevsanasccccnsenartiawaeaceat XXV., 315 


Delaware Farmers’ Mut. Fire Ins. 
Co. etc. vs. Wagner.........---- XXIV., 237 


Delouche vs. Metropolitan Life 
Be GU cavcavacenseae lncatas XXIX., 284 


Deming vs. Sup. Lodge Knights of 
Pythias of the World............ XXII., 606 


Denton vs. Farmers’ Mutual 
Wee We Otis cccccsveaxes XXVIII., 848 


Des Moines Ice Co. vs, Niagara 
pF. eS XXVI., 378 


Des Moines Life Ass’n vs. Owen.XXVII., 172 
Detroit Mfg. Mut. vs. Merrilletal XXIV., 68 
Devereaux vs. Insurance Co...XXVIII., 192 


De Witt vs. Home Forum Benefit 
CIR den cicswossciniccsndneses XXVII., 269 


a SUE tT 


Pet) SESS. 


5 DM Prd He OL 


Ps 


i 








1132 Index of Cases Reported. 


Deyo et al. vs. The Oswego et al...XXVI., 172 


Diamond Plate Glass Co. vs. Min- 
neapolis Mut. Fire Ins. Co..... XXII., 559 


a et al. vs. a Home 


SN TD cc accuvcstslvccuiecscnkenee XXI., 736 
Dick et al. vs. Rquitebie Fire & 
Marine Ins. Co. et al............ XXV., 449 


eee. vs. Vermont Mutual 
re. 





Semana vs. Wnion Fire Ins. 


Co. of San Francisco...... ..... Zitz... 7% 
Dishong vs. Iowa Life & Endow- 
ment Association...............2 XXVI., 366 


Dixon vs. National Life Ins. Co...XXVI., 776 
Dixon vs. Order of Railway Con- 


Pad cncnsncsnccneséstunsnensd XXI., 690 
nee me Bay State Beneficiary 

namie opines <anmantase see XXVII., 762 

gaan vs. iene Mut. Ins. Co......... XXI., 352 
Dodd vs. Home Mut. Ins. Co., re- 

| ee XXI., 359 


Dodge vs. Boston Marine Ins. Co.XXIII., 465 


Dodge vs. Hamburg-Bremen Fire 
SEE ae XXVI., 255 


Doherty vs. Ancient Order of Hi- 
bernians’ Widows’ & Or- 
phans’ Fund. .cccccs scsscess XXIX., 903 


Dohmen Co., Limited, vs. Niag- 
ara Fire Ins. Co. of New York.XXVII., 357 


Dolan vs. Missouri Town Mut. 

DENG BM. 0k: 5 556 0.0:06.0 6-00-00 ce ces EO 
Donald vs. Chicago, B.& Q. Ry.Co.XXIV., 640 
Donaldson vs. Sun Mut. Ins. Co....XXV., 277 
Donnell vs. Donnell et al........... XXIV., 371 
Donogh vs. Farmers’ Fire Ins. Co..XXV., 472 
Dorey vs. Metropolitan Life 


DRAM ae Seghash Imes aeenwe XXVIII, 350 
D’Orlu vs.Bankers’ & Merchants’ 

BEGG PATS AGO... ..... 02.2000 01 deme dey BOR 
Dorsey vs. Fidelity & Casualty Co.XXVI., 462 
Doten vs. Aitna Ins. Co......... XXIX., . 95 
Dougherty vs. Pacific Mut. Life 

 iunkabnbnnnhscdeedeunenenne XXII., 729 
Douglass vse. Parker. ..........2...- XXII., 714 
Douglass vs. Phoenix Ins. Co.......X XII., 561 
Dover Glass Works vs. American 

oo | ae XXIV., 12 


Dowling etal.vs. Lancashire Ins.Co.XXV., 430 
Doying et al.vs. Broadway Ins.Co.XXI1i., 394 
Dryer vs. Security Fire Ins. Co....XXIV., 541 
Dryer vs. Security Fire Ins. Co...XXITX.,1046 
Duncan vs. New York Mut. Ins.Co.XXI., 960 
Duncan vs. New York Mut.Ins.Co.XXII., 526 
Duncan vs. Preferred Mut. Acc. 


ME Ta ccuseenchcupiohansadsuieal XXVI., 366 
Dunham et al. vs. Morse........... XXII., 793 
Dupuy vs. Delaware Ins. Co.......XXIV., 161 


Durkee vs. India Mutual Ins. Co..XXIII., 35 


Dwelling-House Ins. Co.” vs. 
RO a XXIV., 284 


Dwelling-House Ins.Co.vs.DowdallXXV., 267 
Dwelling-House Ins. Co. vs. Gould..XXI., 535 


Dwelling-House Ins. Co. vs. John- 
Ps i aspects casscaseansdwasnt Ri, $12 


Dwelling-House Ins. Co. vs. John- 
kc nocdcscnksnannibasecaccee XXI., 849 


Dwelling- House Ins. Co. vs. Kan- : 
sas Loan & Trust Co............ XXVI., 603 


Dwelling-House Ins. Co. vs.SnyderXXV., 715 
Dwelling-House Ins. Co. vs. Weikel.XXI., 219 
Eagan vs. Oakland Home Ins, Co..XXV., 534 
Eagle Fire vs. Globe Loan & 


EI cntukucusupanbscusesnacue XXIV., 615 
Early vs. aan Life & Acci- 
To Se ee eee XXVL., 820 


Earnshaw vs. California Ins. Co..XXVI., 116 


Easley vs. New Zealand Ins. Co.XXVII., 289 
Easley vs. Valley Mut. Life Ass’n.XXIV., 453 
East Texas Fire Ins.Co.vs.CrawfordXXI., 39 
East Texas Fire Ins.Co.vs.FlippinX XIII., 219 
East Texas Fire Ins. Co.vs.HarrisXXIII., 552 


East Texas Fire Ins. Co. vs. 
POPGE. cnsccscnccssassntsn ses XXIII, 549 


East Texas Fire Ins.Co.vs.Perkey.XXVI., 53 
Eaton vs. Atlas Accident Ins. Co.XXVI., 577 


Eberman vs. American Fire 
I ado dttins ovens sncdanvesudi XXIV., 160 


Eddy vs. Insurance Co............. XXIV., 3 


Edwards vs. Planters’ & People’s 
Mut. Fire Ass’n of Georgia...XXIX., 945 


Edwards et al. va o uette (Agri- 
cultural Ins. Co. Garnishee)...XXIV., 290 


Egan vs. Westchester Fire Ins. Co.XXV., 361 
Ebrlich vs. #tna Life Ins. Co.......XXI., 100 


Ehrsam Mach. Co. vs. Phenix 

ee Sv ancaneincscvccctneasasnns XXIV., 316 
Elder vs. Grand Lodge A. O. U. 

W. Of BEIMMOSOCR. «000.00 s0000% XXIX.,1046 
Elgutter vs. Mutual Reserve 

Fund Life Ass’n.............XXIX., 926 
MNTOO V6. BORO F i nc cccccesssces« XXIII., 356 
Ellerbe vs. Faust.................. ZETIL., 368 


Ellerbee, Supt. Insurance, vs. 
United Masonic Benefit Ass'n. 
(Cannon et al. Interveners)....X XII., 445 


Elliott et al. vs. Merchants’ & 


Bankers’ Fire Ins. Co..... XXVIIL, 677 
Ellis vs. Massachusetts Mut. Life 
BI itinesnncéecesuseanetscsncnas SVE, O87 


Elmondorph vs. Citizens’ Mut. 





Ee Bs Onis céscvcuncces essence XXII., 618 
Embry’s Adm’r vs. Harris..... XXVIII., 1034 
Emigh vs. State Ins. Co........... XXIII., 688 
Empire State Ins. Co. vs. Ameri- 

can Central Ins. Co............. XXIL., 626 
Employers’ Liability Assur. Co. 

Limited, vs. Morris.......... XXIX., 277 
Employers’ Liability Assur. Cor- 

poration vs. Anderson........ XXVII., 476 
Employers’ Liability Assur. 

Corp., Limited, vs. Back..... XXIX., 827 
Endowment Rank, Knights of 

Pythias, vs. Cogbill............. XXVI., 920 
Endowment Ranks, Knights of 

Pythias, vs. Rosenfeld.......... XXII., 547 
England et al. vs. Westchester Fire 

ee ree ee ere ei 
Enos etal. vs. St. Paul Fire & 

DEREING TOG: OO. 6s ccciscccansess XXIII., 258 
Enright vs. Standard Life and Ac- 

cident Ins. Co. of Detroit....... XXII., 628 
Enterprise Lumber Co. vs. 

PE 6655 0.0-56.048 8 0b w eed XXVIII., 479 
Epstein vs. State Ins. Co............. XXI., 612 
Equitable Accident Ins Co. vs. Os- 

ME ba ien.cteeeheksncssteresaseandd me. O47 
Equitable Fire Ins. Co. vs. Alex- 

OS ee 
Equitable Life Assur. Society 

V6. Morey Ot al.........-cccses XXVII., 561 
Equitable Life Assur. Soc. vs. 

ERNE s i5 abe sees Kone XXIX., 651 
Equitable Life Assur. Society 

PEs Me avvasencnvssstcaces XXVII., 322 
Equitable Life Assur. Society vs. 

WIE oc SSieucxcavdccsucankens ZEIT. 1 
Equitable Mut. Acc. Ass’n vs. Mc- 

a ponkss cedecresedsassncnnun XXI., 540 
Erb vs. German Ins. Co............ XXV I. 576 
HKrmentraut and Maxcy vs. Girard 

Oe Be SR Bs cede icssncnscoen avy OT 
Eureka Fire & Marine Ins. Co. 

VE. Os x0:6 ave cues ...-XXIX., 608 
Everson vs.Equitable Life Assur. 

p diuceeeebasdsvepnasktanngeiaust XXIV., 401 





‘ 








Lnidea of Cuses Reported. 1138 


Everson vs. Equitable Life As- 


surance Society. .............. XXVII., 647 
Exchange Bank of Macon ys. 

EGR. OG GBs vcieevccsvnds case XXVIII, 186 
Expressman’s Mut. Ben. Ass’n 

WR -BeREENO Motes Catesaue seve XXIX., 934 


Fairfield Packing Co. vs. South- 
ern Mut. Fire Ins. Co......XXVIII., 983 





Falk vs. Janes et al................... XXI., 479 
Farmers’ Fire Ins. Co. vs. John- 

i a daeeeuicss sentccnaa XXVII., 217 
Farmers’ Mutual Fire Ins. Ass’n 

WENGE watdGuatxetcekaevancsace XXV., 560 
Farmers’ Mut. Fire Ins. Co vs. 

RNa cicdaicchacesensineswasses XXIV., 34 


_ Farmers’ Mutual Fire Ins. Co. vs. 





OI hina wdicceusnsacdcenianden XXV., 552 
Farmers’ Mut. Ins. £ 1 vs. 
pi Tare cere ---X&IX., 352 


Farmers’ Mut. Ins. Co. vs. Kryder.XXII., 62 
Farmers’ Union Ins. Co.vs.Wilder.XXII., 129 
Farmers’ & Merchants’ Ins. Co. 


WE I da lncsstcccenccsteas XXVI., 711 
Farmers’ & Merchants’ Ins. 

CR WR DORs ccccncsesceas XXVIII., 366 
Farmers’ & Merchants’ Ins. 

Co. V8. JONSON. ......ccccccMm Ville, 664 
Farmers’ & Merchants’ Ins. Co. 

a rer XXV., 785 
Farmers’ & Merchants’ Ins. Co. vs. 

FOE vsensndaniisdxsatatennccecdssag. ae 
Farmers’ & Merchants’ Ins. Co. 

VE: WEE GE Diiccscevcnrses XXIX., 465 


Farnum etal. vs. Phenix Ins. Co.XXVI., 473 
Farr vs. Trustees of Grand Lodge 


PCS A | ee XXII., 760 
Farrell vs. German American 

PO Checcccere sch reccacdess «deem eaey Cee 
Faughner et al. vs. Manufacturers’ 

Pe a 3 ee XXI., 154 


Faust vs. American Fire Ins. Co...XXV., 176 
Fawcett vs. sere * ee 


Order of Iron ue XVI. 160 
Fayerweather et al. vs. Phenix ‘Ins. 
OWN ccudnan eosdiii's de xancaucewausss salen Caen 


Feder et al vs. Iowa State 
Traveling Men’s Ass’n.....XXVIII., 276 


Fee vs. National Masonic Acc. 

BE Menter. ovedus. moheteenana XXIX., 635 
Fenn vs. Union Central Life Ins.Co.XXV., 321 
Fennell vs. Zimmerman........ XXVIII, 95 
Ferris vs. Home Life Assur. 

CPi cvcnctardactcunvsnsececas XXVIII., 188 
Fidelity Mut. Life Ass'n vs. Ficklin 

WEG y dose. eencvncocsusesakeaucasapn XI., €58 
Fidelity Mut. Life Ass’n vs. 

Harria et Gl. cccccccscccscces XXIX., 769 
Fidelity Mutual Life Ass’n vs. 

MeDanbel. 06s sccccese secece XXIX.,1045 
Fidelity Mut. Life Ass’n vs. 

MEMCP cscs cose, Snanneee XXVIII., 487 


Fidelity Mut. Life Ass’n vs. Winn. XXV., 409 
Fidelity & Casualty Co. vs. Alpers 


Octave ccctmvaielewtasecns ase XXIV., 831 
Fidelity & Casualty Co. vs. i 

Ballard & Ballard Co...... XXVIII., 227 
Fidelity & Casualty Co. vs. For- 

ORME cndecavavinecesusudss XXVII., 233 
Fidelity & Casualty Co. vs. Ran- 

dolph, Executor...............- XXVI., 291 


— & Casualty Co. vs. Sit- 
 SORERE. eEaeERS cee mheeee XXIX., 65 


eee & Casualty Co. vs. The 


Consolidated Bank............-- XXV., 320 
Fidelity & Casualty Co.vs. Water. 

We ckacdducdtinysehwscseecaasnaa XXVI., 63 
Fidelity & Casualty Co. vs. 

WEOMccunek cercasnnen saved Sax, 


Fidelity & Casualty Co. of N. Y. 
vs. Lowenstein..... ..cseees XXIX., 111 


Fidelity & Casualty Co. of New 


York vs. Willey et al........... XXVI., 897 
Fillmore vs. Great Camp of the 

PERCU occ adcscnssicaviscuess XXV., 640 
Finch vs. Grand Grove, ete., 

Ancient Order of Druids........ XXV., 494 
Finch vs. Modern Woodmen of 

TE sass snes iitimsunindalocin XXVII., 375 
Fire Ass’n of Philadelphia vs. 

ETE e XXIII., 535 
Fire Ins. Ass’n, Limited, vs. Wick- 

NO vx cc a vansdcscsduccsenans XXI., 193 


Firemans Fund Ins. Co. vs. Pe- 
kor.—Sun Mut, Ins. Co. vs. 


SOME ccc. Kuctsse cencvecedaeee iin: Gee 
Firemans Fund: Ins. Co. vs. 

BIDS kk g, .4shccs. acdvcssumee ween 
Firemen’s Fund Ins.Co.vs. Buck- 

Ce oc sete, OOO 
Firemen’s Ins, Co. vs. Appleton 

Paper & Palp OO. 2... <cccccccccss XXV., 634 


Firemen’s Ins. Co. vs. Barnsch....XXVI., 101 
First Baptist Church of Jackson 
vs. Citizens’ Mut. Fire Ins. 


CMiiccdneh (Gncen) woakeeu sas XXVIII., 165 
First Congregational Church vs. 
Insurance Cos............-...... XXII., 449 


First National Bank of Baton 

Rouge vs. Dakota F. & M. Ins. 

iin cctascadeescavunsescdesaceas XXVI., 631 
First Nat'l Bank of Dev il’s Lake 

vs. American Central Ins. Co..XXIV., 56 
First Nat. Bank of Devil’s Lake vs. 

Manchester Fire Assurance Co.XXV., 272 


First National Bank of Fort 


Scott vs. Simpson et al....... XXIX., 576 
Fischer vs. American Legion of 

HONOR. ....00¢--ccercerccccecenee ava Fe 
Fischer vs. London & Lanca- 

shire Fire Ins. Co.............. XXVII., 417 
Fisher vs. Donovan et al......XX-VIII., 186 


Fisher vs. Metropolitan Ins. Co...XXIV., 129 


alae vs. Metropolitan Life Ins. 
iideekasabvesasnuddineeegcarwed XXIII., 238 


Senne r et al. vs. Fidelity Mut. 
SEN AN ls iis aka Chm eacadan dak XXVI., 326 


Fitzmaurice vs. Mut. Life Ins. Co...XXI., 830 
Flanaghan vs. Phenix Ins. Co..... XXVI., 459 


Fleeman vs. Fleeman et al......... XXVI., 361 
Flei+ch et al. vs. Ins. Co. of North 
BS SEE XXITII., 634 





Fletcher vs. German American 
Ins. Co. “a FO WANs. kn ensen XXIX., 752 


Fletcher vs. Minneapolis F. & 
We Se, Gs ce caccadsas ktecnes XXIX.,1056 


Flint vs. Travelers Ins. Co....... XXVII., 478 
Florida Cent. & P. R. Co. vs. 


American Surety Co. of New 
MOGRiades c46ue acnenecenuee XXIX., 673 


7 vs. Massachusetts Benefit 
URN cc cuncigttac ss xaasaaneaeetes XXVI., 438 


Fogg et al. vs. Supreme Lodge of 
Order of Golen Lion........... XXII., 848 


Folb et al. vs. Phenix Ins. Co..... XXIII., 685 
Foley vs. Farragut Fire Ins.Co..XXIIL, 78 
Foley et al. vs. Manufacturers & 


Builders’ Fire Ins. Co.......... XXVI., 598 
Follis vs. United States Mutual 

DERN DIE Ghia a 5 cacnsaxasnscca XXV., 498 
Forbes vs. American Ins. Co.......XXV., 101 
Forbes et al. vs. Union Central 

pf oS. Es ee oe XXVII., 902 
Fowler vs. Phoenix Ins. Co. of 

HeaviteeG, CORB icc. ccccccs XXVIII., 681 
Fowler vs. Preferred Acc.Ins.Co.XXVII., 168 
Fox vs. Capital Ins. Co............. XXIV., 203 
Fox vs. Masons’ *rvterral Acc. 

Ase’n of America. ............. XXVILI., 225 
Frane vs. Burlington Ins. Co...... XXII, 364 


Frank vs.Pacific Mut.Life Ins. Co.XXIV., 538 


Har 0: 


Se a ee Se ee Se ee ee ee 


AT ORE ANE BIO Bain 


te 





1134 


Frankfurter vs. Home Ins. Co. 


Franklin Brass Co. vs. Phoenix 
Assur. Co 


Franklin Fire Ins, Co. vs. Hel- 

lerick et al XXVIII., 1034 
Fraser vs. Home Life Ins. Co..XXVIII., 1005 
Fraser vs. Home Life Ins. Co....XXIX., 541 
Fred J. Kiesel & Co. vs. Sun 

Ins. Office of London XXVIII., 
Fred Miller Brewing Co. vs. Coun- 

cil Bluffs Ins. Co 
Freedman vs. Fire Ass’nof Phila...XXV., 74 
Freedinan vs. Providence-Wash- 

ington Ins. Co XXVIL., 215 
Freeman vs. Mercantile Mut. Acc. 

Ass’n XXI., 663 
French vs. Hartford Life & An- 

nuity Ins. Co.. an --XXVII., 331 


French vs. Mutual Reserve Fund 
Ass’n. 


French vs. The People 
Friedman vs. Feunell 
Fritz vs. Lebanon Mut. Ins. Co.... 


Fritz vs. Quaker City Mut. Fire 
Ins. Cu 


Fromherz 
Ins. Co 

Fry & Co. 
fendant, 
Phila., 


Fuller vs. Locomotive Engineers’ - 
Mut. Life & Accident Ass’n..XXIX., 575 


Fulton vs. Stephens............. -XXVII., 646 
Fulton & McNett, Trustees for 

the Phenix Mutual Life Ins. 

Co. vs. Phenix Ins. Co XXIII, 314 
Gale vs. Mutual Aid & Acc. Ass’n.XXII., 240 
Gallant vs. Metropolitan Life Ins. 

Nils cudsnsivecswcdsasoonestansenes XXVI., 543 
Galloway vs. Standard Fire 

Ins. Co.... XXVIII., 125 
Gandy vs. Orient Ins. Co XXVII., 575 
Garber vs. Bressee et al XXVIIL., 1058 
Garbutt vs. Citizens’ Life & En- 

dowment Ass'n 
Gardner vs. Fidelity Mut. Life 

Ass’n.—Warner vs. Same 
Garfield et al.vs. Rutland Ins. Co. 

et al XXVI.,1019 
Garretson vs. Merchants’ and 

Bankers’ Ins. Co XXIV., 320 
Garrettson vs. Equitable Mut. 

Life & Endowment Ass’n...... 
Geare et al. vs. United States Life 

BRR ic soso was cons cadnesuaceana ZEVi.,. Si7 
Georgia Home Ins. Co. vs. Allen. XXVIII, 199 


Georgia Home Ins. Co.vs. Bartlett.XXIV., 685 
Georgia Home Ins. Co. vs. Hall 


434 


XXII., 240 
XXII., 590 


XXIII., 480 


Yanktown Fire 
XXIV., 672 


vs. Wm. Crabb, De- 
-_ Fire Ass’n of 


vs. 


84 


XXVI., 633 


XXVI., 202 
Gerling vs. Agricultural Ins. Co..XXIV., 385 


German-American Fire Ins. Co. ' 
vs. City of Minden.......-.....XXVII., 542 


German-American Ins. Co. vs. 
DUNE: vs hscncesceusceeucaes XXIII., 641 


German-American Ins. Co. vs. Com- 
mercial Fire Ins. Co 


German American Ins. Co. vs. 
ES a Ciiesen rAcecsctensocesbocace XXIV., 273 


German-American Co. 
Humphrey 


German-American 
Norris et al 


German American 


XXI., 626 


95 


German-American Mutual Life 
. Ass’n vs. Farley XXVII., 657 


German Fire Ins. Co. vs. Laggart...XXI., 374 
German Fire Ins, Co. vs. Roost...XXVI., 699 


Index of Quses Re; orted. 


German Ins, Co. vs. 
German Ins. Co. vs. 
German Ins. Co. va. 
German Ins. Co.{vs. 
German Ins. Co. vs. 
German Ins. Co. vs. 
German Ins."Co. vs. 
German Ins. Co. vs. 
German Ins. Co. of Freeport, I11., 
vs. Davis 
German Ins. Co. of Freeport vs.* 
Emporia Mutual Loan & Sav- 
ings Institution 


German Ins. Co. of Freeport, I11., 
vs. First National Bank of 
Booneville, N. Y XXVI., 600 

German Ins. Co., of Freeport, 
vs. Frederick XXVIII., 

German Ins. Co. of Freeport vs. 

Penrod et al 


XXIV., 635 
--XXITI., 768 


286 
41 


German Ins. & Savings Institu- 
tion vs. Kline 


German Mut. Fire Ins. Co. vs. 
Schwarzwaelder.... -XXIX., 191 
German Mut.Ins.Co.vs. Niewedde.XXVI., 730 


Germania Fire Ins. Co. vs. Home 
Ins. Co 


Germania Ins. Co. vs. Anderson. X XVII., 267 
Germania Ins. Co. vs. Bromwell...XXV., 372 
Germania Ins. Co. vs. Wingfield..X XIX., 955 
Germania Life Ins. Co. vs 

POOR oo. exes ints c ccs ieee 


Gettelman et al. vs. Commercial 
Union Assur.Co. et al XXVII., 160 


Gibb et al. vs. Fire Ins. County 
of Philadelphia XXIV., 313 
86 


_—— vs. Connecticut Fire Ins. 
-XXVI., 815 


189 


Gibson vs. Imperial Council of 
Order of United Friends. ..... 

one vs. St. Paul Fire & Marine 
ns 

Gibson Electric Co. vs. L. & L 
eae “XXVIIL, 

ono. et al. vs. New Zealand em 


XXVI., 94 


629 


cary. 147 

Gillon vs. Northern Assurance 
120s. OR, SOOM oiiie'0-5 0 5k0 0 oes XXIX.,1051 
Ging vs. Travelers Ins. Co....XXVIII., 279 


Girard F. Ins Co. vs. Boulden 
Given vs. Rettew 
Givens vs. Veeder. 


Glaze vs. Three Rivers Farmers’ 
Mut. Fire Ins. Co 


Glenn vs. Burns et al 
Glens Falls Portland Cement 
Co. vs. Travelers Ins. Co..... XXIX., 748 


Globe Reserve Mut. Life Ins. Co. 
vs. Duffy et al 


Glover vs. National Fire Ins. Co. 
of Baltimore 


jane vs. Mutual Benefit Life 
Le Oat en ee eae XXIX., 801 
Goldbaum et al. vs. Blum et al XXVI., 829 


Golden vs. Metropolitan Life 
Ins. Co XXVIII, 185 


Golden etal. vs. Northern Assur. Co.XXI., 360 


Goldman et al. vs. North British & 
Mercantile Ins. Co 





Index of Cases Reported. 


—— vs. Hartford Fire Ins. 


emma vs. Cohen 


Goodwin vs. Provident Savings 
Life Assur. Society 


Gordon vs. United States Casu- 
RAF OBs ociccse: coccestvccscens XXIX., 95 


Gould vs. Dwelling-House Ins. Co..XXI., 328 


Grable, Trustee, vs. German Ins. 
Co., of Freeport. 132 


Grace et al. vs. Northwestern 
Mut. Relief Ass’n 


Graham vs. American Fire Ins. 
Co 


699 
744 


eons Lodge A. O. U. W. etal.vs. 
Belcham 


— Lodge A. O. U. W. of Ind. x 


Grant Rapids Fire Ins. Co. vs. 
Dib ss tsveencansoccevewnne XXVIIL., 


Granger vs. Manchester Fire 
Ins. Co s XXVIIL., 
Graves et al.vs. Merchants’& Bank- 
ers’ Ins. Co 
Gray vs. Merriman 
Gray vs. Reynolds.................- XXVI., 
Gray etal. vs.Germania Fire Ins. 
Co. of City of New York 
Green vs. Des Moines Fire Ins. Co. XXIL., 
Green vs. Equitable Mut. Life & 
Endowment Ass’n 


Green vs. Liverpool & London & 
GUD TR. Oa eorsicscnnccenassed XXIV., 


Greene et al. vs. Northwestern = 
Live Stock Ins. Co XXII., 256 
Greenlee vs. Iowa State Ins. Co..XXVI.,1016 


Greenlee et al. vs. North British 
& Mercantile Ins. Co 


Greenwich Ins. Co. vs. Dough- 
CHEE 6.6.6. 6c anwavedvieascaaacves XXVIIL., 


Greenwich Ins. Co. vs.Sabotnick. X XIII., 
Greenwich Ins. Co. vs.Waterman 


765 
937 


474 
543 


935 
180 


XXVI., 801 


383 
154 


651 
633 


Greenwood Ice & Coal Co. 
Georgia Home Ins. Co. .........X 


Greiss vs. State Investment & 
Ins. C 


Griesa et al. vs. Massachusetts 
Benefit Ass’n 


Griesemer vs. Mutual Life Ins. Co. XXVI. 
Griflith vs. New York Life Ins.Co.XXVI., 
Grimley vs. Harold et al XXVIII., 
Grindle vs. York Mutual AidAss’n.XXVIL., 
Gristock vs. Royal Ins. Co....... 


Griswold vs. Illinois Central Rail- 
road C 


Griswold vs. Ill. Cent. R. R. Co.. 

Gross et al. vs. Ins. Companies 

Grubbs vs. Virginia Fire & Marine ib 
Ins. C 


629 


638 
731 
212 
672 
631 
871 


961 
, 400 
631 


470 
287 
552 


Ins. Co 


Guiterman etal.vs.German 
ican Ins. Co 


Gutterson vs. Gutterson et al........ 


Hadley vs. Provident Savings : 
Life Assur. Society........ =XVEIL, 


Hagan et al. vs. a 
Union & National Ins. Co....XXIX., 


Hahn vs. Guardian Assurance Co..XXII., 721 


XXI., 


1135 


Haider et al. vs. St. Paul Fire & 

Marine Ins. Co XXVII., 222 
Haire vs. Ohio Farmers’ Ins. Co...XXII., 66 
Hale vs. Life Indemnity & Invest- 

ment Co 


Hale vs.Life Indemnity & Invest- 
ment Co 


Hall vs. Allen 


Hall vs. American Employers’ Lia- 
bility Ins. Co 


Hall vs. American Masonic Acci- 

dent Ass'n 
Hall vs. Concordia Fire Ins. Co. 

Hall vs. Niagara Fire Ins. Co 
Hall vs. United States Fidel- 

ity & Guaranty Co........ XXVIII., 661 
Halsey et al. vs. Adams et al.XXVIII., 734 
Halsey et al. vs. Adams et al... _XXIX., 860 
Hamberg vs. St. Paul Fire & 

Marine Ins. Co 
Hamill vs. Supreme Council of the 

Royal Arcanum XII., 860 
Hamilton vs. Dwelling House Ins. 

Cie cadddvscaswedendacwaleucdiag XXIII., 339 
Hamilton vs. Royal Arcanum...XXVIII., 183 
Hamilton etal. vs.Pheenix Ins.Co.X XIII., 561 
Hamm Realty Co. vs. New 

Hampshire Fire Ins. Co......XXIX.,1054 
Hand vs.National Live-stock Ins. 

Cc XXIII., 794 
Handwerker vs. Die rmeyer etal..XXVI., 462 
—, vs. Massachusetts Ben- 

e 
Hankins vs. Rockford Ins. Co 
Hanna vs. Connecticut Mut. Life 

EMG Citi dacatnakecenddneucdwassecs XXVI., 312 
Hannon vs. Hartford Fire Ins. 

Gio vine crave crcecctawsces oe eae ORs 
ae Fire Ins. Co. vs. Brown 


» 192 


942 


Hanover Fire Ins. Co. vs. Craw- 
ford.—Crawford vs. Hano- 
ver Fire Ins. Co............X&XVIII., 945 
Hanover Fire Ins. Co. vs. Dole..XXVII., 743 
Hanover Fire Ins. Co. vs. GustinX XIII., 651 
Hanover Fire Ins. Co. vs. Hat- 
cueneees XXIX., 664 
Hanover Fire Ins.Co.vs. Lewis et al.X XI., 316 


Hanover Fire Ins. Co. vs. National 
Exchange Bank et al V., 475 


Hanover Fire Ins.Co.and Citizens’ 
ee eee x 


Hanover Fire Ins. Co. et al. vs. 
Bohn et al 

Hanover Fire Ins. Co. et al. vs. 
CGIATIAR OU. 555 occas. ccasscso ee 

Hanover Fire Ins. Co. et al. vs. 
Stoddard etal 

Hanscom vs. Home Ins. Co.— 
Same vs. North British & 
Mercantile Ins. Co............XXVILI., 


Hansen vs. Sup. Lodge Knights 
of Honor 


Hanson vs. Minnesota Scandi- 
navian Relief Ass’n et al 


Harding vs. Norwich Union Fire 
Ins. Co 


Hardwick vs. State Ins. Co........ 
Hardy et al. vs. Lancashire Ins.Co.XXV., 746 
Hare vs. Headley et al XXVI., 459 
Harnden vs. Milwaukee Mechan.- 

ics’ Ins. Co XXV., 124 
Harris vs. Phenix Ins. Co.......... , 116 
Harris, Resp’t, vs. Mutual Life, 

FMV GS AVON E. «2... scccceccccrcthan Via SOR 
Harrison vs. Hartford Fire Ins.Co.X XIII., 161 
Harrison vs. Hartford Fire Ins.Co.XXVL., 271 
Harrison et al. vs. Masonic Mut. 

Benefit Society 


II., 560 


69 
XXVII., 120 


19 


XXVII., 255 








1136 


Hart vs. Citizens’ Ins. Co......... XXIII., 
Hart vs. National Masonic Ac- 
cident Association.......... XXVIIL., 
Hart et al.vs. Niagara Fire Ins. Co.XXIV., 
Hartford Fire Ins. Co.vs.Clayton.XXVII., 
Hartford Fire Ins, Co. vs. Josey..XXVI., 
Hartford Fire Ins. Co. vs. Kahn..X XIILI., 
Hartford Fire Ins. Co. vs. Keat- 
DG caksancesaecssaneuneuee 
Hartford Fire Ins. Co. vs. Mc- 
RAD WO Me i sick dcdcanstccanse XXIII., 
Hartford Fire Ins. Co. vs. Small..XXVIL., 
Hartford Fire Ins. Co. et al. vs. 
Bonner Mercantile Co....... .. x 
Hartford Life & Annuity Ins. Co. 
vs. Unsell x 
Hartford Life & Annuity Co. vs. 
Wayland 
Hartford Life . 8. 
FigGe: CC Gli cvcsccvescvecsse XXVIII., 
Hartford Steam-Boiler Insp. & Ins. 
SOR WE) SNE cnscsvcnndviecesset XXI., 503 
Hartford Steam-Boiler Insp. & 


32 


96 
87 
384 
829 
184 


406 


788 
635 
801 
481 


880 


Ins. Co.vs. Lasher Stocking Co.XXVI., 207 
Hartwell vs. California Ins. Co....XXII., 636 
Harvey vs. Detroit Fire & Ma- 

FING ING. OO.rccccccvcceces XXVIII., 834 
Harvey vs. Van Cott et al......... XXIII. 78 
Hass et al.vs.Mutual Relief Ass’n 

EID, 6s <csceciccsovnstiene XXVI., 992 


Hastings vs.Brooklyn Life Ins.Co.XXII., 
Hathaway vs. Orient Ins. Co...... XXII., ¢ 
Hathaway et al. vs. Mutual Life 





Ins. Co. of New York......0+ XIX., 325 
Haupt vs. Phenix Mut. Life 

Be Me ccaccceceasene “ee nee XXIX., 575 
Havens et al. vs. Germania Fire 

| eee XXIV., 321 
Haverstick vs. Penn Tp. Fire Ins. 

Cc a TII., 451 
Hawkins vs. McCalla et al........ XXIV., 720 
Hawley vs. L. & L. & G. Ins. Co..XXIII., 874 
Hawley vs. Michigan Mut. Life 

i 8. Co cee pLRMERWEERA ADRS aaeeEe XXIV., 216 


Hayne vs. Metropolitan Trust Co.XXYVI., 


Haynie et al. vs. Knights Temp- 
lars’ & Masons’ Life Indem- 450 


Hazen vs. Massachusetts Mut. 
Life Ins. Co 


Heidenrich vs. tna Ins. Co...... aed 
Heinlein vs. Imperial Life Ins.Co.XXIILI., 
Helwig vs. Mutual Life Ins. Co..... XXI., 


Hembeau vs. Great Camp of 
Knights of Maccabees. ........ EXIT. 


Henchel vs.Oregon F.& M.Ins.Co.X XIIL., 
Henderson vs. Travelers Ins. Co..XXTIV., 


Hendrick vs. Employers’ Liabil- 
ity ASSUL, OEP... cress cscseses x 


Hennessy vs. Niagara Fire Ins. 


242 
800 
690 
660 


704 
80 
351 


XIV., 69 


XXIII., 796 


Henschel vs. Oregon F. & M. Ins. 
DN Nn ds teoiecan : pens ubnepeseonatetys XXI.,1039 


Henschel vs. Oregon F. & M. Ins, 
Co 


95 


990 
363 


, 690 


Herman et al. vs. Katz et al..XXVIII., 
Herndon vs. Imperia)] Fire Ins. Co..XXT., 
Herndon et al. vs. Ztna Ins. Co..XXVI., 


Heron vs. Phenix Mutual Fire 
Ens. O0..<... ain vecneeaseiweeeee xXxXVI 


Heuer vs. Northwestern National 
Ins. 


Heuer vs. Westchester Fire Ins.Co.XXIV., 
Heusinkveld vs. St. Paul Fire & 
» 392 


Marine Ins. Co 
Gemnity Co. .....-.....-ceee--eee XXVI.,1012 


XXII., 518 
471 


Hey vs. Guarantors’ Liability In- 





Index of Cases Reported. 








Heydorf vs. Conrack........... XXVIII, 93 
Heye vs. North German Lloyd....XXVI., 172 
Heywood vs. Maine Mutual Acci- 

ee RS XXIII., 480 
Hibernia Ins. Co. vs. Malevinsky.X XIII., 593 
Hickerson et al. vs. Ins. Cos..... XXV., 422 
7 et al vs. National Life Ins. 

Lickin ti bapienaendemeadins’ © XVI., 134 
sn © ourt of Foresters vs. Zak..XXVI., 270 
Hill vs. Commercial Union Ins. Co.XXV., 185 
Hill vs. Middlesex Mut. a As- 

surance Co........ -XXIX., 185 
Hill vs. Ohio Ins, Co............... “XXIIL, 559 
Hill vs. Phenix Ins. Co. of Brooklyn. XXV., 663 
Hill vs. United States Life Ins. 

MI iin sen casivs ass keescesosacsncen II., 394 
Hills et al. vs. Mackill et al........ XXVI., 173 
Hilton vs. Phoenix Assur. Co. 

Ce eee XXVIII., 309 
Hines vs. Mutual Life Ins. Co...... XXV., 555 
Hirsch] et al. vs. Clark............. XXVI., 361 
Hogan vs. Metropolitan Ins. Co.....XXV., 228 
Hogben vs. Metropolitan Life 

BE NID. ccupecnsescncstuetsxeuens XXVI., 998 
Hogue vs. Minnesota Packing & 

DOES GI cccacecanieccssnane XXIV., 119 
Holbrook et al. vs. Baloise Fire 

Ins. Co.. 639 
Holbrook et ‘al. vs. Mill Owners’ 

PE BE AiO dicdasccacastsesanes XXII., 832 
Holdom vs. Grand Lodge A.0.U.W.XXV.. 44 
Holland vs. Supreme Council of 

Order of Chosen Friends........ XXII., 719 
Holliday et al. vs. State Board of 

Tax Commissioners et al....... XXVI., 732 
aw vs. Dwelling-House Ins. 

prastunndsccakhbuwingudsonsssendat XXI., 379 
Hellowsil et al. vs. Life Ins. Co. 

CE VRGMRccs cc crccceseccecdeabhane, GB 
Holmes vs. Davenport. .............. XXI., 479 
Holmes vs. Gilman et al............ XXII., 641 
Holter Lumber Co. vs. Firemen’s 

PE Aa cick rc niekscecenabi main 10 
Home Benefit Ass’n vs. Sargent....X XI., 204 
Home Fire Ins. Co. vs. Bean...... XXIV., 516 
Home Fire Ins. Co. vs. Bern- 

Wn sikc. 666464. cbancearer XXVIII., 73 
Home Fire Ins. Co. vs. Decker.XXVIII., 94 
Home Fire Ins. Co. vs. Fallon.....XXIV., 690 
Home Fire Ins. Co. vs. Garbacz....XXV., 782 
Home Fire Ins. Co. vs. Gurney..XXVIII., 374 
Home Fire Ins. Co. vs. Hammang 

Ns os Wi pane sesncabsceninnteaerd IV., 493 
Home Fire Ins. Co. vs. Johan- 

Masten dssvsace aeverses XXIX., 170 
Home Fire Ins. Co. vs. Weed..XXVIII., 92 
Home Fire Ins. Co. vs. Wood et al. XXVI., 686 
Home Fire Ins. Co., of Omaha, 

WO, TOMB. crces secccccsvccdaaViln, 
Home Fire Ins. Co. of Omaha vs. 

EE certnchen cdscuacscaseaepen XXVI.,1021 
Home Forum Ben. Order vs. 

Pe cacdbeviudcsccsavacebeunan XXVII., 8 
Home Friendly Society vs. Berry. XXVI., 341 
Home Ins. Co. vs. Bethel et al..... XXII., 104 
Home Ins. Co. vs. Connally..... XXIX., 642 
Home Ins. Co. vs. Delta Bank.....XXVI., 233 
Home Ins. Co. vs. Gibson.......... XXIV., 458 
Home Ins. Co. vs. McRichards....-. XXI.,1041 
Home Ins. Co. vs. Marple ......... XXVI:, 639 
Home Ins. Co. vs. Marshall et al....X XI., 845 
Home Ins. Co. vs. Mendenhall....XXVI., 768 
Home Ins. Co. vs. Scales et al....XXIII., 712 
Home Ins. Cu. vs. Stone River Nat. 

ee proccess: XXI., 898 
Home Ins. Co. vs. Winn.. -XXIV., 126 
Home Ins. Co. vs. Wood.... ---XXI., 179 





Index of Cases Reported. 1137 


Home Ins, Co. of New York vs. 

Karn... 
Home Ins. Co. 

MORTB.scscc cscces scccces XXVIII., 342 
Home Ins. Co. of New York 

vs, Peoria & P. U. Ry. Co...XXVIII., 289 
Home Life Ins. Co. vs. Seibert.XXVIII., 189 
Hong Sling vs. Royal Ins. Co. et al..XXI., 718 
Hong Sling vs. Scottish Union & 

Os TI Gin cannesnsccsccsscsscas XXI., 110 
Hook vs. Mutual Fire Ins. Co..... XXIII., 557 
Hooper vs. People of State of Cali- 

BO ccheskqceacadadpewnvenasueud XXIV., 578 
Hope Oil Mill Compress & Mfg. 


-XXVI., 545 








Co. vs. Phoenix Assur. Co......XXVI., 905 
Hopkins vs. Northwestern Life 

BRGGE. OO. ccccees seccceces XXVIII., 1017 
Hopkins vs. Northwestern Life 

BEES, COs i0ks esdncrnctocuse XXIX., 794 
Hopkins et al vs. Hopkins’ Adm’r 

Ge Wi iacdesntacsainsecssscudnencces XXII., 530 
Horton vs. New York Life Ins. 

CM Anevinsisceasweceneeds XXVIII., 816 
Hotchkiss vs. Phenix Ins. Co...:....XXI., 349 
Houghton vs. Bradley et al........ XXVI.,1004 


House Ins. Co. vs. Sylvester......XXIX.,1044 
Howard Ins. Co. vs. Owens........XXII., 514 
Hubbard vs. Mutual Reserve 


pe ee eee XXVII., 202 
Hubbard vs. Mutual Reserve 
Fund Life Ass’n..........6.- XXIX., 577 


Hubbard et al. vs. Turner et al....XXVI., 268 


Hubert vs. Southern Live-Stock 
D:, Ghoxisun. Saueccebecess XXVIII., 1036 
Huesinkveld vs. St. Paul F. 


S&S M. BRR. Ger cccccccccvce XXVIII., 383 
Se OR. TGR. cdc os ciéandtiases XXIX., 377 
Hughes vs. Ins. Co. of North 

TRIER cick cvindsoncevssincsuiccaeen ag cae 


Hulton vs. Patrons’ Mutual F. 
Ins. Co. of Southern Pa....XXVIII., 572 
Humphreys vs. Natiofal Benefit 


iis in dvidascwnsscecsane XXI., 69 
Hunt vs. Fidelity & Casualty 
Co. GF New WetGicvccvccaces XXIX., 694 
Hunten et al. vs. Equitable Life..XXVI., 362 
SEINE Wi GONG i ovis ccccnssececcuss XXI., 378 
TEOEG VO. TOG. «0 cccccnsesccsesseccs XXIII., 20 
Idaho Forwarding Co. vs. Fire- 
men’s Fund Ins. Co............... XXI., 756 
Illinois Live-stock Ins. Co. vs. 
Bh kcccussdnkeseedeakssamianas XXIV., 122 


Imbrie vs. Manhattan Life Ins. Co.XXVI., 829 
Imperial Fire Ins. Co. vs. Coos 

MEI So daenenedsckadens sneeanas XXIII., 282 
Imperial Life Ins. Co. vs. Glass....X XII., 299 
Imperial Life Ins. Co. vs. Ham- 


itzer, State Treasurer.........XXII., 640 
Imperial Mfg. Co. vs, American 

Credit Indemnity Co........... XXVI., 626 
Improved-Match Co. vs. Michigan 

ae ee ae =EX., & 
Independent Order of Foresters 

WE. WRU ca ccescies ssues XXIX., 95 
Independent Order of Foresters 

ve. Keliher et al...ccccccces XXIX., 380 


Indp. Sons & Daughters of Ja- 
cob et al. vs. Henderson et 
Pr XXVIII., 381 
Indiana Farmers’ Live-stock Ins. 
Co. vs. Byrkett.—Same Ptf. vs. 
Rundell.—Same Ptf. vs. Boge- 


a si sdekdieacisndcnckn cate oneds XXVI., 271 
Indiana Farmers’ Live-stock Ins. 
Cats Wily PRIN vis cendcvcndcesacs XXII., 836 


Ingersoll vs.Knights of GoldenRule.XXI., 276 


In matter of the Pelican Ins. Co. 
in Liquidation. ............--.-+ XXIV., 535 


VoL. XX1IX.—72. 


In re Conrad’s Estate. ............. XXiII., 683 

In re Equitable Reserve Fund Life 
PRR ei XXI., 385 

Pi Wk Te vb wc vk cuccaeces XXVIII., 520 


In re Minneapolis Mut. Fire Ins. 

Co., Powell et al. vs. Wyman....XXI., 546 
In re Mutual Guaranty Fire 

Ins. Co.—Alvord vs. Barker 

GS Ghiccs: cctaca ssdcnennes XXVIII., 205 
In re Order of Fraternal Guard- 

ians’ Estate; Appeal of Sheeler 


Wi Uiieduisaxahatusnssanenaeencaude XXVI., 170 
In re St. Paul German Ins. Co. 

Screven vs. Franzen. .......... XXIV., 130 
Insurance Commissioner ys. 

People’s Fire Ins. Co...... XXVIII., 931 
Insurance Comm’r vs. Provi- 

dent Aid Society. ............. XXVII., 480 
Insurance Co. of North America 

VP REbexiccsccs  scanbeane XIV., 481 


Insurance Co. of North America 

vs. Canada Sugar Refining 

Cig SAINI cp ccccecccesesensse XXVII., 959 
Insurance Co. of North America 

vs. Caruthers et al.............. XXVI., 636 


Insurance Co. of North America 

WE Saas cciasaccaacekuoes XXV., 376 
Ins. Co. of North America vs. 

WHR O0 GES cccciccccneucnes XXIX., 94 
Insurance Co. of North America 

et al. vs. Wicker et al....... XXIX., 790 
Insurance Cos. -vs. Barwick........X XII., 265 
Insurance Cos. vs. Board of Com’rs 

of Shawnee County etal.........XXV., 466 
Insurance Cos. vs. Bohn et al...... XXIV., 408 
Insurance Cos. vs. Boulden. . .-XXII., 188 
Insurance Cos. vs. Eddy............ XXII., 468 
Ionia, E. & B.Farmers’ Mut. Fire 

Ins.Co.vs.Ionia Circuit Judge.XXIII., 630 


Tonia, E. & B. Farmers’ Mut. Fire 





i es Se es ee XXII., 857 
Iowa Life Ins. Co. vs. Eastern 

Mutual Life Ins. Co....... XXVIII, 846 
Iowa Life Ins. Co. vs. Eastern 

Wat. TASe TR. Gis cccaccscces XXIX., 299 
Isaacs vs. Mutual Reserve 

Fund Lite AGM Bavcccvcveses XXVIII., 383 
Jackson vs. Fidelity & Casualty 

CO OR TRGU WOU onde cs nccccaes XXVI., 928 
Jackson Bank vs. Williams...... XXIX., 857 


Jackson ét al. vs. Millspaugh etal. XXVI., 268 
Jacobs vs. New York Life Ins. Co.XXVI., 163 
Jacobs vs. Omaha Life Ass’n..XXVIII., 190 


Jacobs et al. vs. Mutual Ins. Co. 





of Greenville XXVII., 715 
James et al. vs. Ins. Co. of N. A..... XXL. 377 
Janneck vs. Metropolitan Life 

SU GUtaes caveeda aeuxmade XXIX., 556 


Jarman vs. Knights Templars’ 
& Masons’ Life Indemnity 


a ee Tee XXVIII., 874 
Jarvis vs. Northwestern Mu- 

tual Relief Ass’n.......... XXVIII, 573 
Jauvrin vs. Rockingham Farm- 

ers’ Mut. Fire Ins. Co....... XXIX., 855 
Jerrett et al. vs. John Hancock 

Poe ee XXVI., 529 


Johansen vs. Home Fire Ins. Co.XXVII., 610 
John Hancock Mut. Life Ins.Co. 


WE  aitcitinntsdepeianiabons XXVIL., 920 
John Hancock Mut. Life Ins. 

Ce ae eee XXVIII., 132 
Johnson vs. Dakota F. & M. Ins. Co.XXI., 575 
SORE WU Fetes xécencsissececeaces XXI., 638 
Johnson vs. Massachusetts Bene- 

OE DOD OE Gi casccnteisanss XXIX., 180 
Johnson vs. Norwalk Fire Ins. 

Ciecuwas: ciescuse odaucncens XXIX., 371 








1138 


ro vs. Phila. & Reading R. 


Wicsan sashcnenn nckedenbeukeeee XXVI., 267 
Johnson vs. Scottish Union & 
National Ins. Co. XXVI., 59 
Johnson vs. Sup. Lodge Knights 
Oe NT DR oaiékciexsccsacesacen XXVI., 434 


Johnson et al. vs. Alexander etal. XXVI., 270 
Johnson’s Adm’r vs. Johnston 

Oe Mhcasscccs ceeeee Rel e., 959 
Johnston vs. Niagara Fire Ins. Co.XXV., 558 


Johnston et al. vs. Northwestern 
Live.stock Ins. Co ............. XXVI., 732 


Jones vs. Alliance Mut. Fire Ins. 

Co.—Appeal of Kinney... .. ....XXV., 569 
Jones vs. German Ins. Co. of 

WOOL, MS ce awine o000eess XXIX., 60 
Jones vs. Granite State Fire Ins. 

ROU. ocatniaourenteasessansneacbnnes XXVI., 611 
Jones vs. Methvin XXVI., 80 
Jones vs. New York Life Ins. Co..XXVI.,1009 
Jones vs. New York Life Ins. Co.XXVII., 138 





Jones vs. Phoenix Ins. Co. of Hart- 
Ree XXV., 396 
Jones vs. Preferred Bankers’ 
Edfe AgsUr. CO..ccccvcsess XXVIII., 826 


Jones vs.U.S.Mut.Accident Ass’n.XXVI., 733 


Jory vs. Supreme Council Ameri- 
can Legion of Honor............ XXVI., 364 


Joye vs. South Carolina Mut. 


TE SOiasscn veaseteeccaae XXVIII., 549 
Jurgens vs.New York Life Ins.Co.XXVI., 103 
Kahn vs. Traders’ Ins. Co......... XXIII. 401 
Kahnweiler et al. vs. Phenix Ins. 

Dtdcctiscamsnnkennknkatarewernte XXIII., 391 
Kainer et al. vs. The Bergensern 

ME ko bbe ce widieanpnneeeunbeeea: XXVI., 173 
Kansas City M. & B. R. Co. vs. 

Southern Ry. News Co..... XXVIII., 767 
Kansas Farmers’ Fire Ins. Co. vs. 

PEED voncnvsvanvexesnavnsabaveesh XXI., 75 
Kansas Farmers’ Fire Ins. Co.vs. 

extewcenisicndtncsssccses XXIII., 208 
Kansas Farmers’ Fire Ins. Co. vs. 

Rs bantvetnseqncntsanas cent XXVL., 197 


Kansas Mill Owners’ & Mfrs’ 

Mut. Fire Ins. Co. vs. Cen- 

tral Nat. Bank of Ellsworth 

OE Mccnsve: css nsnedoons XXVIII., 741 
Kansas Mut. Life Ass’n vs. Hill, 

a XXIL., 673 
Kase vs. Hartford Fire Ins. Co.....XXV., 168 
Kasson vs. Rose, Secretary of 

BUROS. .cesvcvcsccsesccececes XXVIII., 95 
Kasten vs. Interstate Casualty 

Co. of New York...............XXVII., 726 
Keene vs.New England Mut.Acc. 

DSONCIRTOM, « 2.25 .00cscnesccscoscdaa Vin, GOL 
Keller vs. Travelers Ins. Co.... ...XXIV., 396 
Kelley vs. Mutual Life Ins. Co., of 

rr XXVI., 927 


Kells vs. Northwestern Live-stock 
PE sinnknussntdutintscensoneaes XXV., 627 


ae vs. Life Insurance Clearing 
% pwensensesreccenssescecetonccess XXVI., 892 


conn oo vs. Western Assurance 
GBiicc: ccvastes capcesesics ncohMeeneeogee 


Kennan vs. Rundle et al............. XXI., 524 


Kenton Ins. Co. vs. Osborne 
GE Gy ccncvuses svicesrececs XXVIII., 1014 


Kenton Ins. Co. vs. Wigginton....XXVI., 111 
Kentucky Chair Co. vs, Roch- 

ester German Ins, Co....... 
Kentucky Life & Accident Ins. 


XXVIII., 361 


oe See XXVII., 642 
Kentucky Life & Accident Ins. 
ae -XXIV., 43 


Kentucky Life & pone I Ins. 


Co. vs. Kaufman. . --XXVIL., 335 





Index of Cases Reported. 


Kentucky M. F.S. Co.vs. Logan’s 











Administrators................. XXVI., 266 
Kentucky Mut. Security Fund Co. 

et al. vs. Turner et al............ XXII., 238 
Kentzler vs. American Mutual 

Accident Association.......... XXVI., 733 
Kerlin vs. National Accident 

Ph indian cscueeusduedonckiad XXIII., 867 
Kern et al. vs. Grier et al. --- XXIII, 715 
PE TOs TOI ove ciccnaccnncasess XxI. 384 
Ketcham vs. American Mut. 

MGM Mes netksindninsadscase XXVII., 922 
Kettenring vs. Northwestern 

Masonic Aid Ass’n........ XXVIII., 1020 
Key vs. National Life Ins. Co..XXVIII., 259 
Kiernan vs. Dutchess County 

BEG. TRG, OG... .nccncace..ccesses XXVI., 733 
Kimball vs. Masons’ Fraternal 

pS ee eee XXVII., 390 
Kimbro vs. Continental Ins. Co.XXVIII., 187 
King vs. Travelers Ins. Co....... XXVII., 383 
King-Brick Manufacturing Co. vs. 

eS eee AV. 36 
Kinney vs. Baltimore & Ohio Em. 

ployes’ Relief Ase’n...............XXI.. 176 
Kirkman vs. Farmers’ Ins. Co....XXIII., 453 
Kitterlin vs.Milwaukee Mechanics’ 

Bs SK canvenesnacannenescen XXI., 192 
Klein vs. L. & L. & G. Ins.Co....XXIX.,1053 
Kleis vs. Niagara Fire Ins. Co...XXVII., 912 
Knarston vs. Manhattan Life 

Te Reeve aweahe cific XXVIII., 456 
Knights Templars’& Masons’ Life 

Indemnity Co. vs. Berry et al.X XIII., 640 
Knights Templars’ & Masons’ 

LifeIndemnityCo.vs Jacobus.XXVII., 369 
Knights Templars & Masonic 

Mut. Aid Ass’n vs.Greene et al. XXVI., 947 
Knop vs. National Fire Ins. Co...XXIV., 65 
Knop vs. National Fire Ins, Co.....XXV., 181 
Knopke vs. Germantown Farm- 

ers’ Mutual Ins. Co.......... XXVII., 645 
Knowlton vs. Bay State Bene- 

ge ear XXVIII., 92 
Knowlton vs. Berkshire Health 

©. BOG BIR cvedcisicenssmaes, & 
Knowlton, Att’y-Gen., vs. Equi- 

table Acc. AS8’N.......cc0cecmmmlme, BBB 
Knoxville Fire Ins. Co. vs. Avery 

ka ee ee XXV., 234 
Knoxville Fife Ins. Co. vs. Hird..XXIII., 16 
Konrad vs. Union Casualty & 

Surety Co. of St. Louis......... XXVI., 536 
Kooistra vs. Rockford Ins. Co. 

i ee ee XXIX., 247 
Koshland vs. Fire Ass’n of Phila- : 

SN cvkinatiben daicmiaeness enue XXVI., 943 


Koshland vs. Hartford Fire Ins.Co.XXVI., §¢ 


Koshland vs. Home Mut. Ins. Co.XXVI., 
Koshland vs. Home Mut. Ins.Co.XXVIL., 
Kottman vs. Minnesota Odd Fel- 


lows’ Mut. Ben. Society....... XXVI., 
Krause vs. Equitable Life Assur. 
PE ikendsinhttan ghuitapaues XXIV., 


Krause vs. Equitable Life Assur. 
Society of U.S 


Krug vs. German Fire Ins. Co...... a hw 
Kruger vs. Life & Annuity Ass’n.XXVI., 


Labell et al. vs. Georgia Home 
ERR ar: XXVI., 


Laclede Fire Brick Mfg. Co. vs. 
Hartford Steam Boiler In- 
spection and Ins. Co........... SAI. 


Ladd et al. vs. 42tna Ins. Co........XXV., 
Lady Lincoln Lodge vs. Faistet al.XXVIL., 


La Fonciere Companie, etc., vs. 
PE Ps cctisiivasecwesssscuve XXVI., 


Lagrone.vs. Timmerman et al..... XXVI., 


555 
573 
636 


461 
481 


382 
171 


464 
15 


Me 








Index of Cases Reported. 1139 












Lake vs. Farmers’ Ins. Co....... XXIX., 265 meer bee Sup. Tent of Knights 
Lake Erie & W. R. Co. vs. Falk pO ee ee XXIV., 640 
CE Bb. nccccccccccee .XXIX.,1052 Liverpool & London & Globe Ins. 
Lakings vs. Phenix Ins. Co........XXIV., 545 ederim ee oe 
>| 2 > uiverpool & London & obe Ins. 
a ; am Mutual Life ..XXVIIL, 92 - Co. eee ae - ++eeKMIX., 374 
mi . verpoo' London obe Ins. 
Lamson Consol. Store Serv tee Co. vs. Ellington.........-.--... XXVL., 492 ' 
Oivccu cncasten oGuateoous XXVIII., 70 Liverpool & London & Globe Ins. ; 
Lancashire Ins. Co.vs.Boardman.XXVII., 470 “ Co. cmc oe Co.XXIV., 876 § 
: a iverpoo vondon obe Ins. ‘ 
Hancashire Ins. Co. vs. Bush et <xrx.,1028 _ 00. v8. Kearney etal........... XXVII., 873 i 
Lancashire Ins. Co. vs, Maxwell...XXIT., 240 Liverpool & I. & G. Ins. Co. oo. ‘ 
Sees, ON os te Liverpool & London & Globe re é 
aaate scasnesasces «+Aeaeeme 0. v8. Sheffy.....-.-----....-X2 y : 
Manns. CO ne nents. XXVIL., 564 Liverpool & London & Globe Ins. XXVI,. 880 i 
Landis vs. Standard Life & Acci- Sr err nero we 3 
donk Las. CO 827 Lloyd vs. Suff®fe = Lodge e 
Sis oe ane 384 Knights of Pythias.......... XXIX., 744 f 
a eae eee ee ae Oe ae ? Lobdill vs. Laboring Men’s Mut. & 
oe a oe caer 878 Aid Ass’n of Chatfield, Minn.XXVII., 431 k 
BERS Seen ar eee oe Lodge vs. Capital Ins. Co.......... XXIIL., 735 : 
sae a = 7 mae ane 640 Toeb et al.vs.American Cent.Ins.Co.XXI., 889 4 
burn Flouring Mills Co......KXVIII., s1¢ Loefiler vs. Modern Woodmen of - cag i 
ee See ee a 3 
eee ae a: alts Toe. Co. -XXIX., 833 Lombard Investment Co. vs. e 
La Scala etal.vs. McIntyre et SEES ROT OP <nnn.-> EEE. S00 e > 4 
al. XXVI., 171 London Assurance vs. Companhia 4 
‘Suieemiaie ek ve.Dwelling-House 7” De Moagens Do Barreiro....... XXVI., 833 * 
Ins. Co Pe ee Sate s ee PT XXIII., 471 London Assurance Corporation x 
Lauer etal. vs. Gray..............- XXVI., 956 tbs — See carer Naot oe saaer er EVE, 38 4 
Lavalle vs. The Society Saint Jean a : 
Baptiste de Wonuacaiad XXL. 813 Co. vs. Hochelaga Bank....... XXIII., 479 v, 
apg ehcp gat as _ London & L. Fire Ins. Co. vs. 
—_— > oe ee Mut. Acci- XXII. 317 PME sin parcee cessnccabanVeeing. Gee 
ee es ae eae eee ~ London & Lancashire Fire Ins. 
— _— Central Life Ins. XXVIL., 479 Co. vs. Gerteson.......... XXVIII, 653 
‘Teneihebed <8. th......., XXVI. 171 London & Lancashire Fire Ins. Co. sais: sais 
ee ee Penmaes aa a WO, OURE 6 oi. inn scene cusnnvsaesnce Vs, 
Lee vs. Union Central Life Ins.Co.XXVII., 329 Long vs. North British & Mercan- 
Lee vs. Union Central Life Ins. BEN BG bias dciccweaaspavacecaes XXVL., 356 
eee cee ee cette eee XXIX., 516 Loomis vs. Rockford Ins. Co......--. XXI., 564 
ee _ — Reserve vant 724 Lora ve. American Mutual Acci- —— é 
ABB TN. wc ccccceed a es den BRR ee Boe, 28, oo nas Fes 9 ° 
Leffingwell vs. Grand Lodge A. O. Louck vs. Orient Ins. Co XXVI., 462 ; 
we... oe on : a aS ' -XXII., 853 7 onisville Underwriters vs. Pence..XXI., 493 
A Liverpool... nse ees. 10. XXIX., 949 Lovelace vs.Travelers’ Protective H 
Lehman vs. Clark, Receiver.....-XXVII., 745 yo. seen of America... -------- au aia 4 
Takia va. Cad weal XXIX.. 380 Loventhal vs. Home Ins. Co........ XXV., 816 é; 
Salaawi E Stactiae Omiaiee “a_eeses OS Lovick vs. Provident Life Ass’n....XXI., 332 * 
eat Hank "xxi. 71g Lowe et al. vs. United States Mut. ‘ 
eee cc ceccescceseccccee ” ont / ’ & 
Leman vs.Manhattan Life Ins.Co.XXIII., 539 PR eggs Srey aoe s —_ % 
Lennox vs. Greenwich Tns. Co....XXVI., 634 ualty Co. of New York....XXVIII., 52 5 
Lentz vs. Teutonia Fire Ins. Co....XXI., 838 ta ea) I Co. of ¥ 
Leonard vs. New England Mut. WWaik tinaien sas XXVI., 618 # 
yp Ee arate XXIX., 959 ‘Pimeadad aa Dalsiina tances. ” e 
Lester vs. New York Life Ins. Co...XXI., 760 a ............ Ss. eae 630 8 
sae. vs. Metropolitan Life Ins. xxv. 470 Lum vs. United States Fire Ins.Co.XXV., 53 5 
Bean snatrivaae itabetes miaceuneeitn -, 470 ; * 
Levine et al.vs.Lancashire Ins.Co.XXVI., 36 a Cig Fes ~ Mr j 
Lewis vs. Burlington Ins. Co........ Se ey eee ' 
L’Hommedieu vs. The Carondelet.XXVI., 172 Lynde vs. Newark Fire Ins. Co...XXVI., 176 | 
7 
Liberty Ins. Co. vs. Boulden........XXII., 188 Lynn Gas & Electric Co. vs. In- F 
Life Insurance Clearing Co. vs. surance Companies ............. -» 823 
Altschuler. ............-----ee0 XXVII., 262 Lyon vs. Ins. Co. of Dakota ., 188 i 
>. Clearing Co. vs. oe er WOMB WE SONOS. 5 55 cans cacncasans + 639 
Limburg vs.German Fire Ins.Co. S — . Fire xvii 769 : 
MU MGMEN 225.00 i550 isos XXIII., 321 Beant fs RT ea % ; 
Lincoln vs. Boston Marine Ins.Co..XXII., 692 a tg al. on ae 138 i 
Lind - eCarthy vs. Catholic Knights 
; ne ee, 472 & Ladies of America... ....XXVIII., 846 f 
Lindner vs.St. McCarthy vs. Metropolitan Life y 
‘ |. etieaeaticinememmedt Ms _ eemmarananenenecer’ =EIV., 100 : 
Lindsay vs. Pettigrew......... --XXIV., 320 —_ oo New York = 148 
Linn vs. N. Y. Life Ins. Co......XXVIII., 185 mecarvel vs. Phenix Ins. Co. of i 
Lippman vs. Aetna Ins. Co....XXVIII., 886 Pvc ccuscnesinenasndaniess XXV., 399 











1140 Index of Cases Reported. 


McClave vs. Mutual Reserve 


Fund Life Ass'n................ XXII., 877 
McComb et al. vs. Council Bluffs 
i, Se ae ee XXI., 480 


McCormick etal. vs. Royal Ins. Co.XXIII., 778 
McCoy vs. Iowa State Ins. Co.XXVIII., 152 


McCoy vs. Roman Catholic Mut. 
Wits chisencanwnenaticavene XXVI., 237 





kcuntub aha nuadechiiniakimabeemaaeein es ao me 781 
Me beer s. Bankers’ Life 

Ass’n of Des Moines, Ia..... XXIX., 780 
McDonald vs. Boiss. ............... XXIII., 639 
McDonald vs. Fire Association of 

Se XXV., 708 
McDougaletal., Admrs., vs. Prov. 

Savings Life Assur. Society....X XII., 3 
McDowell vs. Insurance Cos....... XXV., 156 
McElroy vs. British America 

BO. Diiicskce veesnecias< XXVIII., 112 
McElroy vs. British America 

BOE, TOD. vs. n0s acne -XXVIII., 776 


McElroy vs. Continental Ins. ‘Co... -XXII., 133 


McElroy vs. _ John Hancock 
Mut. Life Ins. 00......69% XXVIII., 22 


McElwee vs. New York Life Ins. Co.XXI., 447 
McEvoy vs. Nebraska & I. Ins. Co.XXV., 314 
McFarland vs. Kittanning Ins. Co..XXI., 555 
McFarland vs. Railway Officials’ & 


Employes’ Ass’n................ XXVI., 367 
McFarland vs. St. Paul Fire & Ma- 

Sees ee XXI., 879 
McFarland vs. United States 

Mut. Accident Ass’n.......... XXIII., 837 
McFetridge vs. American Fire 

PE MIDs cic catnvcisnusens cipensen XXIV., 714 
McFetridge vs. Phenix Ins. Co..... XXII., 211 
McGlother vs. Provident Mut. 

BOS TOD. coccs sontasoucses XXVIII., 105 
McGonigle vs. Agricultural Ins. 

Gigs sch ee scavanwtuketesiascserswe XXIV., 869 
McGonigle vs. Susquehanna Mut. 

RD BG Cie vctccccvccssccncnad XXIV., 808 


MeGowan vs. Supreme Court of 
Independent Order of Forest- 


Gidccsae ban, aseneveonscens XXIX., 95 
McHale.vs. McDonnell Lac Sc uacas male XXV., 826 
McHoney vs. German Ins. Co....XXIII., 316 
McKelvy vs German-American 

Bs Wt snccnnessnndsscctsacnscboul X¥XIII., 628 


McKenna vs. Firemen’s Ins. Co..XXIX., 376 
McKenzie vs. Scottish Union & 

National Ins. Co................. XXV., 561 
—— vs. » Dames Acc. Ins. 

Co SS Miaepadeneneeneet XXVII., 918 





Ins. Co RE Se ERS XXIV., 490 


McLaughlin vs. Equitable Life 
Assurance Society.............. XXIV., 58 


McLaughlin vs. McLaughlin etal.XXVI., 501 


McMahan vs. Sewickly Mutual 
Re BI, ivccevescsdsckcaccccs XXVI., 721 


McMahon vs. Sup. Tent Kts. 


of the Maccabees of the 

WB eiccshon sons sessdce XXVIII., 801 
McMaster vs. New " York Life 

BG EO ikecctunsd ancacnaun XXVIII., 960 
McMaster vs. New York Life 

BER, OSccccccccee cvceeee ..-XXIX., 385 
McMurray vs. Capital Ins. Co...... XXII., 204 


MeNally et al. vs. Phenix Ins, Co..XXII., 807 
MacDonald vs. Grand Lodge A. 


0. U. W. of Kentucky....... XXIX., 82 
MacKinnon et al. vs. Mutual Fire 

WI Riidncuenvdccascunbapnetspesa XXII., 125 
MacKinnon et al. vs. Mutual 

Guaranty Fire Ins. Co......... XXIII, 39 


Maginnis’s Estate vs. N. O. Cotton 
x. & Mut. Aid Ase’D.....cccccee XXI., 171 


— vs. Pacific Mut. Life Ins. 


Mahr et al. vs. Norwich Union Fire 

Be ME ilecdcckndnntecaceaucen XXI., 113 
Maier vs. Fidelity Mut. Life Ass’n.XXVI., 292 
Mailhoit vs. een Life Ins. 

Picktcidhbshnaee Pecansiavcnsoekuen XXV., 103 
Malicki vs. Chicago Guaranty 

Fund Life Society.........XXVIII., 216 


Mallette vs. British America 
Assur. Co. of Toronto, 
OCOMGGR. coe sccvcccese eoccee XXIX., 966 
apy vs. Metropolitan Life Ins. 
beehe: +. cvesvosSeuteectesccencss XXIII., 63 
seemens vs. Ohio Farmers’ Ins, Co..XXI.,1009 
Manchester Fire Assur. Co. vs. 
i aincatcunsscosance<eet XXVII., 855 
Manchester Fire Assur. Co. vs. 
ME SO Mini ncrencaeescseaxnscune XXIV., 548 
Manhattan Life Ins. Co. vs. 
ee XXVII., 310 


Manhattan Life Ins. Co. vs.Fields.XXVI., 164 


Manhattan Life Ins. Co. vs. 

PORE .cvcc: wvews vovecees XXIX., 289 
Manhattan Life Ins. Co. vs. Willis 

eC ss oc neksctneacatuses XXIV., 139 
Manlove et al. vs. Commercial Mut. 

Fire Ins, Co........... keawanae ouaten XXI., 174 
Manton vs. Robinson.............. XXVI., 595 
Mfrs.’ & Merchants’ Mut. Ins. Co. 

vs. Armstrong et al............. XXII., 735 
March vs. Metropolitan Life 

TR, Gis cccvvesune veeeend XXVIII., 30 
Margut vs. United Brethren Mut. 

Me IIo ccsnnceconcceccccneness XXI., 662 
Mark et al. vs. Home Ins. Co...... XXIV., 311 
Marston vs. Kennebec Mutual 

Ye eae XXVII., 110 
Martin vs. Capital Ins. Co........ XXIII., 583 
Martin vs. Farmers’ Ins. Co........ XXII., 259 
Martin vs. Insurance Co. of North 

PR kanperscacnchhcnenks cust XXVI., 830 
Martin vs. Manufacturers’ Acci- 

dent Indemnity Co............. XXVI., 638 


Martin vs. Union Mut. Life Ins.Co.XXV., 517 


Maryland Home Fire Ins. Co. 
ae rr XXVIII., 729 
Masonic Aid Ass’n vs. Taylor. bneasan XXI., 695 
Masonic Ben. Ass’n of Central 
Illinois vs. Bunch et al......... XXII., 609 
Masons’ Fraternal Acc.Ass’n vs. 
EL ccinsavinditiacnamenneawie XXVII., 705 
Masons’ Union Life Ins. Ass’n 
WE Bs cnescccsesescance XXVII., 735 
Tees Ben. Life Ass’n vs. 
Seite ceuelsiianianinnnaaMaenesd XXV., 319 
Musaachuseta Ben. Life Ass’n 
) Dn sins spaucecedscas XXVII.,1003 
snenesientie Ben.Life Ass'n vs. 
I ni Giaatidnns upeeescudunnen XXIV., 399 
Massachusetts Ben. Life Ass’n vs. 
I oh acectarksopnecsencussonnses XXV., 607 
Matson vs. Travelers Ins. Co..... XXIX., 354 


Matthes vs. Imperial Acc. Ass’n..XXIX., 622 


Matthews vs. American Central 
DRG: Dice nsvsnccnancvccascaanen XXVII., 193 


Mawhinney vs. Southern Ins. Co..XXII., 596 


Maxcy vs. New Hampéhire Fire 

Aas kde ads dutiewnnntcccncsess XXII., 830 
Maynard vs. Locomotive aa 

eers’ Mut. Life & Acc. Ins. 

Ps dAcachessckcebersrueesenkn XXVI., 579 
Maynard vs. Locomotive En 

eers’ Mut. Life & Acc. Ins. 

IT. ocan.canupasnnscancessenecs XXVII., 208 


Mechanics’ Ins. Co. vs. Hodge....XXVI., 406 
Mechanics’ & Traders’ Ins. Co. 
WE DO crecccees. cvdeus XXVIII., 335 





+ 


> 








b 


Index of Cases Reported. 1141 


Mechanics’& Traders’ Ins. Co. vs. 


Thompson et al.................- XXII., 383 
Mee vs. Bankers’ Life Ass'n of 

Po eee ee. XXVI., 853 
Meesman vs. State Ins. Co........... XXI., 256 
Menard vs. Society of St. Jean 

PEEK ciicadn cdiccanesaucs --XXITI., 141 
Mengel vs. Northwestern Mut. 

Bee NIN v cntcndcessisnccqusts XXVI., 459 
Menneilley vs. Employers’ Liabil- 

ity Assur Corporation........... XXV., 613 


Merchants’ Ins. Co. vs. Brown etal.X XI1., 876 
Merchants’ Ins. Co. vs. Gibbs.....X XIII., 791 
Merchants’ Ins. Co. vs. Schultz.XXVIII., 944 
Merchants’ Ins. Co. of Newark 

vs. New Mexico Lumber Co...XXVI., 969 
Merchants’ Ins. Co. of Newark vs. 

RE Ww a 6k ca cicsigenaseaaned XXII, 45 
Merden vs. Hotel Owners’ Ins. Co.XXII., 147 


Merrett vs. Preferred Masonic 
Mut. Ace. Ass’n of America...XXVI., 126 


Merrill vs. Colonial Mut. Fire 

BI CD. scancccsncetecsscianiseula ane ane 
Merrill vs. Commonwealth Mut. 

ae EEO Giincdewsaccenscetenuc XXVI., 80 
Merrill vs. Travelers Ins. Co....... XXV., 148 
Mesterman vs. Home Mutual Ins. 

Dic canesdensacsesenssenesenes .. XXIL., 387 
Metropolitan Accident Association 

WES re livscccecndcucticctascase XXV., 595 
Metropolitan Life Ins. Co. vs. 

SD cc Ge cin nnnsndcankacees XXIII., 785 


Metropolitan Life Ins. Co.vs. Fuller.XXI., 584 
Metropolitan Life Ins. Co. vs. 


WE cce wesnaes Webucénccaeaeee, COO 
Metropolitan Life Ins. Co. vs. 

John McCormick.............. XXVII., 271 
Metropolitan Life Ins. Co. vs. 

PEW Rivdnileinsmasededscsecens XXVI., 641 
Metropolitan Life Ins. Co. 

PRs kcdxcacedcceckdeteukad * XXVIL, 314 
Metropolitan Life Ins. Co. vs. 

Mulleady’s Adm’x... ........ XXIX., 164 
Metropolitan Life Ins. Co. vs. 

CF IN OS GE uikniniknes kncavuneansan XXI., 938 
Metropolitan Ins. Co. vs. Ruther- 


WON cc crcick ovetece® «cease nuance ee 


Metropolitan Life Ins. Co. vs. 
UG spiacse deenes geenaves XXIX., 69 


Metzger vs. Cleveland & Adams. XXVIII., 176 


Metzger vs. Manchester Fire 
MT OG in vaincnnnvicnssies ascosman ace COM 


Meyer vs. Fidelity & Casualty Co..XXV., 346 
Meyer et al. vs. Great Western 








Milliken et al. vs. Woodward et 
Gicces ccccoce eeseccccccdanlanes SOR 


Mills vs. Home Benefit Life Ass’n.XXVI., 633 
Milwaukee Mechanics’ Ins. - 

WS. Graham... cccccscee cooccdaabine, BIG 
Milwaukee Mechanics’ Ins. Co. 

vs. M¢Kernan et al............ XXVII., 870 
Milwaukee Mechanics’ Ins. Co. 

vs. Niewedde. ... 
Minn., St. P. & S. S. M. Ry. Co. 





We, Homae Tes. O6 «002. ccicccccce XXV., 252 
Minn., St. P. & S. S. M. R. Ry. 

Co. vs. Home Ins. Co.......... XXIII., 68 
Minneapolis Threshing Mach. 

COs VE DOFGGM soc ccisccasvns XXIX., 687 
Minneapolis Threshing Machine 

Co. vs. Firemen’s Ins. Co...... XXITI., 734 
Minnesota Title Ins. & Trust Co. 

a eee XXV., 186 
Minnock vs. Kureka F.& M.Ins.Co.XXII., 87 
Mine We. Word CC GL... ..ccciesicaccce XXIII., 72 
Miotke vs. Milwaukee Mechanics’ 

DI OIG cuca cadéscicchesaxcadeseds XXVI., 910 
Mitchel vs. Mississippi Home Ins. 

itcstninccimiddinnidadgeumedmined XXVI., 634 


Mitchell vs. Minnesota Fire Ass’n..XXI., 420 
Mitchell vs. St. Paul German Fire 

Bie GMiiccsadasce: ccdcasetenudeavas XXI.,1003 
Mobile Ins. Co. etal. vs. Columbia 

& Greenville R. R. Co.......... XXVI., 268 
Modern Woodmen Acc. Ass'n vs. 

Pvkitinntsceecdcudauacdanoudek XXVI., 724 
Modern Woodmen Acc. Ass’n vs. 

Sb coscnccecscuctigecceten XXVII., 772 
Modern Woodmen of America vs. 

SEI St. Ti 
Modern Woodmen of America vs. 

I siidaccvckeucasetaasecned XXII., 837 
Modern Woodmen of America 

WE Vat WO MMs sdenskdcscccacese XXVII., 477 
Moffitt vs. Phoenix Ins. Co......... XXIV., 154 
Moge vs. Societe de Bienfaigance, 

WL os wactevnscsaneecotencckcsameune XXVI., 830 
Moise vs. Mutual Reserve Fund 

AP MN ascc und cudddsadcasauns XXIL., 710 


Moller vs. American Fire Ins. Co..XXII., 309 
Molloy vs. Sup. Council of Catho- 
lic Mut. Ben. Ass'n............. XXIV., 632 


Monroe vs. Providence Permanent 
Firemen’s Relief Association...XXV., 800 


Monroe — & Loan Ass’n 
vs. L. & L. & G. Ins. Co....XXVIII., 266 


Monteleone vs. Harding.......XXVIII., 384 
Monteleone vs. Royal Ins. Co..... XXIV., 240 


Ins. Co.............----- --------XXIV., 184 Monteleone vs. Royal Ins. Co..... XXIV., 531 
Meyer-Bruns vs. Pennsylvania . Montgomery Co. Farmers’ Mut. 

Mat. Life Ime. O60. .ccsccss XXVIII., 377 ENG, CO. VO. BEUIMOR. . occiccsccss XXIII., 456 
Meyers vs. Schumann.............-. XXV., 779 Moody vs. Insurance Company...XXIV., 81 
Miad vs. Phenix Ins. Co............ XXII., 144 Moore vs. Continental Ins. Co....XXIX., 95 
Michigan Mutual Life Ins. Co. .,, Moore vs. Farmers’ Mutual Ins. 

vs. Custer.............-.--------XXVI., 830 MD Bing inne dksinnrdccadcedaga XXVIIL, 575 
Michigan Mutual Life Ins. Co. vs. _ <q Moore vs. Order of Railway Con- 

Leon. .......--. ae ana esa ooe --eeee- REEL, 859 ductors of America............XXITI., 329 
a Life Ins. Co. vs XXII., 434 Moore vs. Rockford Ins. Co....... XXIII., 620 
Michigan Shingle Co. vs. London ee aoe hanna Mut. Fire XXIX.. 672 

& Lancashire Ins. Co..........- XXII., 320 ” wild So eee =i rr xxix. wa 
Michigan Shingle Co. vs. State In- Moore vs. gp pees cio Ae a XIX., 798 

vestment & Ins. Co.............XXII., 241 Mooreetal. vs. Hanover Fire Ins. be : 
Miles vs. _ Connecticut Mut. Life C0......--+- - rele hein tg Or daa XXIII., 466 

Ne ae XXII., 336 More et al. vs. New York Bowery 
Milkman ‘ vs. United Mut. Ins. Co.XXVI., 593 ‘ Fire ee SN Sesnnnees aa ae 
Millard vs.Sup.Council American foriarty vs. } spt — oss Sees a 

Legion of Honor _.seeeeeee-XXVI., 175 Moriarty vs. United States Fire ae es 
Miller vs. American Mut. Acci- Ins. CO.... sseeeeeseeerees XXVIII, 285 

WONG NII Cc dec cecscicecass XXII., 214 Morley vs. L. & L. & G. Ins. Co..... XXI.,1047 
Miller vs. Campbell................ XXIII., 458 Morley vs. Liverpool & L. & : . 
Miller et al. vs. Scottish Union & G. Im8. CO... ee essere eee es XXVIII., 568 

FOMUOMGL TOG, COs cccdcccccceccs XXIII., 725 Morotock Ins. Co. vs. Cheek........ XXV., 649 


aes, 








1142 


Morotock Ins. Co. vs. Rodefer et al. XXV., 529 


Morrill vs. Manhattan Life Ins. 

Ts GU WE tcp cnseckssecua a0+ccbebias., G82 
Morris vs. Farmers’ Mut. Fire Ins. 

Co. Of HATMORY.......ccecccescess XXV., 230 
Morris vs. German-American Ins. 

icctiinswisssesisensominapena sen XXII., 399 
Morris vs. Imperial Ins. Co.— 

Imperial Ins. Co. vs. Morris. XXVIII., 402 
Morris vs. Orient Ins. Co.— 

Orient Ins. Co. vs. Morris..XXVIII., 643 
Morrow vs. Des Moines Ins. Co...... XXI., 842 
Mosness vs. German-American Ins. 

Co Seetaboeeesanh scbakehuekecnedanal XXI., 915 


XXVI., 462 


Muda et al. vs. German Ins. Co. 
of Freeport, Tih... ccccccveses XXIX., 961 
Mueller vs. Grand Grove, State of , 
Minnesota, United Ancient 


CE GE DPEUIIE six iccnnsececccce 
Murdy vs. Skyles et ux 
aay. vs. American Mut. Ac- 

SRS Ua vicnscnvnsseneceenen 
Mutual Accident Ass’n vs.TuggleX XIII., 


Mutual Benefit Co. on the Appeal 


XXVI., 870 
XXVI., 607 





XXIV., 557 
639 


Dr Ns vccicdpechbiacennsun XXV., 480 
Mutual Ben. Life Ins. Co. vs. 

DOB coscs sean ceeweeere XXVIII, 577 
Mutual Ben. Life "Ins. Co. vs. 

a Sm te XXIX., 598 
Mutual Benefit Life Ins. Co. vs. 

PL. nchovnwecccsueseacepesss XXII., 401 


Mutual Fire Ins. Co. vs. Alvord.XXITII., 801 
Mutual Life Ins. Co. vs. Arhelger.X XIII., 606 
Mutual Life Ins. Co. vs. Blodgett.X XIII., 812 
Mutual Life Co. vs. Ding- 

M5505. <0nesl wemeensenees ee XXIX., 430 
EVE, 1014 


Ins. 


Mutual Life Ins. Co. vs. Gorman. 
Mutual Life Ins Co. vs. Hayward 


DOT ncanineinrnecnsscnonascscuete XXIII., 694 
Mutual Life Ins. Co. vs. Hill....XXIX., 95 
Mutual Life Ins. Co. vs. Hou- 

Pas 50, -osevnes a nkncoperes XXIX.,1053 
Mutual Life Ins. Co. vs. Nichols..KXVI., 443 
Mutval Life Ins. Co. vs. Selby......XXV., 618 
Mutual Life Ins. Co. vs. Simpson.XXVI., 459 
Mutual Life Ins. Co. vs. Smith....XXVI., 928 
Mutual Life Ins. Co. vs. Thomson 

Oe iaceesisncavensrnsubengestes XII, 481 
Mutual Life Ins. Co. vs. Tillman....XXI., 788 
Mutual Life Ins. Co.et al.vs.HillmonXXI., 701 
Mutual Life Ins. Co. of Ken- 

tacky V8. CIAMCY. vccce. cscs sdnanlsee LOD 
Mutual Life Ins. Co. of N. Y. 

Wi TER cece ccnasece see XXIX., 131 
Mutual Life Ins. Co. of New 

York vs. Jarboe et al.......... XXVII., 325 
Mutual Life Ins. Co. of New 

WORE VE. EMBO sos niivncssoscne XXVII., 937 
Mutual Life Ins. Co. of New 

VOR FO OU VOR a osicicicckscccce XXVII., 444 
Mutual Life Ins. Co. of New 

York vs. Nellie Phinney...... XXIX., 9:10 
Mutual Reserve Fund Life Ass'n 

ee ea ere XXIX.,1055 
Mutual Reserve Fund Life Ass’n 

vs. City Council of Augusta 

OU ila ve nals to) ayo alae Fea eorniey XXIX., 319 
Murphy vs. American Central 

Ele cika's <akewksi aeeaee XXIX., 567 
Murphy vs. Royal Ins. Co........ XXIX., 210 
Myers vs. Lebanon Mut. Ins. Co..XXIII., 308 
— vs.*Kansas Farmers’ Fire 

BNE: OD. vnccunsceecsdnsasanscnancsendtaubey Oe 
Names vs. Dwelling-House Ins. Co. XXV., 589 
Nappanee Furniture Co. vs. Ver- 

BNE Ra wciccccnnccstuctosces XXIII., 871 





Index of Cases Reported. 


Natchez & N. O. Packet & Nav.Co. 


vs.Louisville Underwriters - al.XXI., 640 
National Fire Ins. Co. 

WIS Sak 66 “essen * XxXVIIL, 379 
National Fire Ins. Co. vs. 

United States Building & 

Loan Association’s Assignee.:.XXIX., 253 
National Fire Ins. Co. of Hartford 

ee ae XVI., 926 
National Life Ass’n vs. Berkeley. XXIX., 95 


National Life Ass’n of Hartford, 





Conn., vs. Hopkins’ Adm’ 

Tis esaeeso sarccccesscns XXVIII, 717 
National Masonic Accident Ass’n 

WO ss pebecson bens eccassees XXIV., 423 
National Mut. Ins. Co. vs. Home 

BP TD. OE The Bev a sccscescsucs XVI., 917 
National Protective Ass’n vs. Pren- 

tice Brown Stone Co............. XXI., 838 
National Union vs. Marlow aeuNaes XXVI., 363 
Neill vs. Order United Friends..... XXV., 668 
Nelson et al. vs. Atlanta Home 

BE: En civceehnerdsweateaessckone XVI., 913 
Neville vs. Detroit Fire Ass’n.....XXVI., 637 
New vs. German Ins. Co........-...- XXI., 754 
Newark Machine Co. vs. Kenton 

EN vin cincasvendecscenexidies XITI., 349 
Newcomb vs. Imperial Life Ins.Co.XXII., 53 
Newcomb vs. Provident Fund So- 

Crs ebiscivenxs ra sennaveskeuie XXIV., 302 
New England Fire Ins. Co. vs. 

ED fakin d - octre-e . hexeie.s ovecatdbkikes SOD 
New England Loan & Trust Co. 

vs. Kenneally et al............. XXIII., 799 
New Era Life Ass’n vs. Rossiter....XXI., 287 
New Haven Steamboat Co. vs. 

, fee XXVI., 172 
Newport Imp. Co. vs. Home Ins. 

cea esa vad Sass s ae cues XXIX., 899 
Newton vs. Northern Mutual 

aes eee XXIX., 286 
Newtown Creek Towing Co. ys. 

FORRR: ERE, Os 6:60:00 vieecaccas XXIX.,1038 
New York Board of Underwrit- 

ers vs. Whipple et al...... XXVIII., 184 
New York Life Ins. Co. vs. 

ls skeevesudpakassaxsnncion XXVII., 649 
New York Life Ins. Co. vs. Baker.XXVIT., 350 
New York Life Ins. Co. vs. Fan- 

She CEAVORR, co.cc ccc nes ‘ smIE., B76 
New York Life Ins. Co. vs 

a ee eer cree “XXVIII, 467 
New York Life Ins. Co. vs 

PN ccxarae, 4ese oberon .XXVIIL, 527 
New York Life Ins. Co. vs. ane. XXI., 161 
New York Life Ins. Co. 

Pe eee * XXVIII., 698 
New York Life Ins. Co. vs. Mil- 

ler.—Sutton et al. vs. New 

Tork Life Ins. Co... cccccsses XXIX.,1033 
New York Life Ins. Co. vs. 

Ae ere ee XXIX., 863 
New York Life Ins. Co. vs. Smith. XXVI., 635 
New York Life Ins. Co. vs. 

Taliaferro XXVII., 633 
N. Y. Lumber & Woodworking 

Co. vs. People’s Fire Ins. Co...XXII., 632 
New es Ins. mm vs. Paul 

eee bienaneees XXIX., 47 
Niagara Fire ‘tee. Co. vs. Bishop...XXV., 24 
Niagara Vire Ins. Co. vs. Mrs. 

TA NE fons inanecedecces -XXVII., 738 
Niagara Fire Ins. Co. vs. Scammon.XXI., 925 
Niagara Fire Ins. Co. vs. ScammonXXII., 137 
Nicholls et al. vs. Sun Mutual 

Gi asind sin entbensgacunkondee XXIII., 633 
Nickell vs. Phenix Ins. Co. of 

Breekign, W. Fi... cccccecsece XXVII., 880 








Index of Cases Reported. 1143 


Niles vs. Farmers’ Mut. Fire 

TAs, Gig Cibeeticveccccccccaeenn, Se 
Nippolt vs. Firemen’s Ins. Co..... XXITII., 577 
Norris vs. Hartford Fire Ins. 

OO. CC GhoccccccepescccccccdsasVaale, TET 
Norris vs. Hartford Fire Ins. 

oe ee errr ree -XXIX., 436 


Norristown Title, Trust & Safe 

Deposit Co. vs. John Hancock 

+ eee XXVI., 272 
North British & Mercantile Ins. 

oT OT 0 ee XXVI., 106 


North British & Mercantile Ins. 

Co. vs. Lambert et al........... XXIV., 231 
Northern Assur. Co. vs. Goelet 

OE Wiconcuccsussen avasavens XXIX., 768 
Northern Assurance Co. vs. Ham- 

BO OG Ohio cacagwicnnenncsucscancaene any ee 


Northern Assur. Co. vs. Hanna..XXIX., 338 
Northern Assur. Co. of London 

vs. Grand View Bldg. Ass’n..XXIX., 587 
Northern Pac. Exp. Co. vs. 

Traders’ Ins. Co., of Chi- 


CUM Tilccascccss.. <000c00s 40a Gem 
Northwest Transp. Co. vs.Boston 

Marine Ins, Co....... dendadviedan XXVI., 239 
Northwestern Mut. Life Ins. Co. vs. 


OE OG sigan cetméasincnns XXI., 168 
Northwestern Mut. Life Ins.Co.vs. 

Stevens et al.—Bankers’ Life 

Ass'n of Minnesota vs. Same...XXV., 292 


Northwestern National Ins. Co. 

WO; WONRWEMEeis ‘secscsccs XXVIII., 93 
Northwestern Traveling Men’s 

4se'n Ve. Sohanss. .°......-.... XXIII., 372 
Norwich Union Fire Ins, Soc. vs. 

Standard Oil Co., et al.......... XXVI., 128 
Nye vs. Grand Lodge A. O. U. W. 

WRU sccatenssnntat vduter~a-ccanes XXVI., 419 
Obersteller vs.Commercial Assur. 


CBincnnscuscusecenssuvusossscussos -XXII., 395 
oneal 78 
--XXI., 783 






O’Brien vs. Prescott Ins. Co.. 
O’Connell vs. Supreme Conclave 


Knights of Damon........... XXIX.,1047 
Offill vs.Supreme Lodge Knights 
GENES cocnacaa chase sndcccaas XXVII., 936 


Ohio Farmers’ Ins. Co. vs. Bevis..X XVI., 623 
Ohio Farmers’ Ins.Co.vs. Maloney.X XIV., 400 
O’ Keefe vs. Liverpool & London & 


CS re 2 42 
O’Leary et al. vs. German-Amer- 

ican Ins. Co.of N. Y...........XXVII., 510 
O'Leary et al. vs. Merchants’ & 

Bankers’ Mut. Ins. Co.......... XXV., 394 
Oliver vs. Mutual Life Ins. Co. 

Se ee err XXVIII., 710 


Olney et al. vs. German Ins. Co .....XXI., 669 
Omaha Fire Ins. Co. vs. Crighton.XXVI., 791 
Omaha Fire Ins. Co. vs. Dierks....XXIV., 251 
Omaha Fire Ins.Co.vq. Dierks etal.XXIV., 241 
Omaha Fire Ins. Co. vs. Dufek....XXIV., 473 
Omaha Fire Ins. Co.vs. Hilde- 


WO acts ac caine acaeerencdt icedee XXVII., 730 
Omaha Fire Ins.Co. vs. Thompson 

| SESE AE XXVI., 735 
Omaha National Bank vs. Mu- 

tual Ben. Life Ins. Co......... XXVII., 295 
Omberg vs. United States Mua- 

GUNN MAU Bloc cncessnmnccasccus XXVII., 68 
QUAWES WO. CRRGWe v6.0 cc cccccece XXVIII., 191 


Orient Ins. Co. vs. Daggs......XXVIII., 97 
Ormsby et al. vs. Phenix Ins. Co. XXIV., 110 


O’ Rourke vs. John Hancock Mut. 
Rie Rr Gene escdvccsuocaoweeae XXIV., 160 


Orr vs. Hanover Fire Ins. Co....... XXV., 624 
Orr vs. Travelers Ins. Co.......XXVIII., 1022 
Over vs. Lake Erie & W. R. Co....XXVI., 362 
Overhiser vs. Overhiser.......... XXIX., 192 


Overhiser’s Adm’x vs, Overhi- 


OOF CC Bi cccccce cocccccccccewaline, O62 
Overpeck vs. Overpeck et al...... XXIII., 74 
Pacific Mutual Life Ins. Co. vs. 

Ws didscasdsiccsaiaéadice XXIII., 131 
Pacific Mutual Life Ins. Co. vs. 

Weide cuccde cases ccccdhaiaes OF 
Packham vs. Germania Fire Ins. 

Co. of Baltimore ...cscs seces XXIX.,1014 


Page et al. vs. Sun Insurance Office. XXV., 865 
Paine vs. Pacific Mut.Life Ins.Co.XXIII., 588 
Palatine Ins. Co. vs. Evans, Judge.XXVI., 459 
Palatine Ins. Co. vs. Ewing et 


Ghivcase: Kesesens -onaencds cere ae 
Palatine Ins. Co. vs. McElroy...XXIX., 462 
Palmer vs. Welch etal............. XXVI., 269 
Palmer Bank of Savings vs. Ins. 

Co. of North America. ........... XXV., 739 
Parish vs. Mutual Benefit Life 

hs, GRehenk:. aieceweanedin XXVIII., 285 
Parker vs. China Mut. Ins. Co...... XXV., 282 


Parker et al. vs. Rochester-Ger- 
yt) ee -XXVI., 635 
Parsons vs. Knoxville Fire Ins. Co.XXV., 719 


Parsons et al. vs. Knoxville Fire 
IE Altngaddating sexe: eakiudiies XXIV., 852 


Patten vs. United Life & Acc.Ass’n.XXI., 678 
Patterson et al. vs. Natural Pre- 





mium Mut. Life Ins. Co....... XXVII., 820 
Puke Cen PO sc ccccesigucsvac XXIX., 669 
UR Wie, MOMs ce vicnscsecenanca XXIX.,1046 
Peck vs. Girard Fire & Marine 

I GEG Nici ccikaa Secndhinra Goe.texeon XXVII., 265 
Peele vs. Provident Fund Society 

OR Divine ngedcceas cdadcanceanabess XXVI., 927 


Peet vs. Dakota F. & M. Ins. Co...XXV., 88 
Pelican Ins. Co. vs. Schwartz et al..XXI., 722 
Pelican Ins. Co. vs. Smith......-.. costdaks, 168 
Pelzer Mfg. Co. vs. Sun Fire Office..XXI., 952 


Penn Mut. Life Ins. Co. vs. Mechan- 
ics’ Savings Bank & Trust Co..XXV., 871 


Penn Mutual Life Ins. Co. vs. 


Union Trust ©o. of California 

OE i inc inincwedcccsadenccansexae XXVII., 502 
Penn Plate Glass Co. vs. Spring 

Garden Ins. Co............XXVIII., 223 
Pennington vs. Pacific Mut. Life 

WG Cec icanucetenaxnwancanaradie XXII., 25 
Pennsylvania Fire Ins. Co. ys. 

Breeches OC. Ghia cccicccccccccdbaneys OOn 
Pennsylvania Fire Ins. Co. vs. 

WON ao oo case tencvnvecweus XXVIII., 6/2 
People vs. Formosa.......... ..-...-- XXI.,1017 


People vs. Grand Lodge of Em- 

pire Order of Mutual Aid of 

State of New York, et al...XXVIII., 3 
People ex rel. Payson vs. Pavey..X XIII., 880 
People ex rel. Stevens vs. Fidelity 

& Casualty Ins. Co............. XXVI., 364 
People ex rel. United States 

Grand Lodge of Order of 

Brith Abraham vs. Payn....XXIX., 232 


People ex rel. Woodward vs. 
Ii iintncnada s cnadsaxed XXIII., 79 


People ex rel. Woodward vs. Ro- 
sendale, Att’y-Gen............. XXVI., 266 


GQ esc ateasneas tse Adaaceedanchense XXV., 141 
People’s Mut. Assur. Fund vs. BaesseX XI., 157 
People’s Mut. Ben. Society vs. 


TUR da cncckndoancdaateases XXVI., 484 
People’s Mut. Benefit Society vs. 

PUN vinsunadandanucetaseudsaen XXII., 585 
People's Mut. Fire Ins. Co. vs. 

GI iil a facck wadtesouatun canta XXII., 741 
People’s Mut. Ins. Fund vs. Brick- 

GUA: dc crscchennextaqscseess XXII., 554 
People’s Natural Gas Co. vs. Fi- 

delity Title & Trust Co........... XXI., 751 





ee ee 


1144 


Perine vs. Grand Lodge of Ancient 
Order United Workmen XXI 


Perine vs. Grand Lodge A. O. U. 
W. of Minnesota 


Perkins vs. Fish et al 


Perpoli vs. Grand Lodge of Legion 
of the West 


Perry vs. Dwelling-House Ins. Co.XXVL., 
Perry et al. vs. Cobb et al 


Petit vs. German Ins. Co 

Petitpain vs. Mutual Reserve 
Fund Life Ass’n 

Petrie vs. Phenix Ins. Co 

Petty vs. Mutual Fire Ins. Co. 
of Des Moines..... 


Pfeifer vs. National Liv 
Ins. Co 


Phelan vs. Phelan et al 

Phenix Ins. Co. vs. Bachelder 

Phenix Ins. Co. vs. Boyer 

Phenix Ins. Co. vs. Charleston 
Bridge Co. 

Phenix Ins. Co. vs. Coomes 

Phenix Ins. Co. vs. Covey 

Phenix Ins. Ce. vs. Dungan 

Phenix Ins. Co. vs. Grimes. 

Phenix Ins. Co. vs. Hart 

Phenix Ins. 

Phenix Ins. C 

Phenix Ins. Co. vs. Munger.. 


Phenix Ins. Co. vs. Omaha Loan 
& Trust Co 


Phenix Ins. Co. vs. Pennsylvania 


Phenix Ins. Co. vs. Perry 
—— . Co. vs.Red Bila Hora 
Ss 


213 


71 
936 


63 
120 
481 


, 255 


269 
551 


28 
881 


190 
463 
821 
, 702 
552 
566 


wheats Ins. 
Phenix Ins. 
Phenix Ins. 


Co. vs. Rogers et al.. 
Co. vs. Rollins 

Co. vs. Ward 
Phenix Ins. Co. vs. Warttemberg.XXVI. 
Phenix Ins. Co. vs. Weymouth et al.X XL., 
Phenix Ins. Co. vs. Wilcox & 

CRUE GOREO Obs osciscccsesesaes XXVI., 
Phenix Ins.Co.et al.vs.Angel etal XXVL., 
Phenix Ins. Co. of Brooklyn vs. 

PEROIGT OW Bhi isco sinc cccsscncccs XXVII., 


Phenix Ins. Co. of Brooklyn vs. 
Johnston. 


Phenix Ins. Co. of Brooklyn vs 
BN i iiasnpaicchtibs>suaceacaueee 


Phenix Ins. Co. of Brooklyn ys. 

BE cak5 KG ERS Se” Geeety ERT XXIX., 
Phenix Ins. Co. of Brooklyn vs. 

Walters ..s.:.5%. Peer: &.6 > Om 
Phillips vs. Carpenter et al..........XXI., 90 
Phillips vs. Union Cent. Life 

ee a ig eal ania oie wine enka XXIX., 628 
Phenix Assur Co.vs.Allison et al.X XIV., 873 
Pheenix Assur. Co.vs.Allisonetal..XXVI., 461 
Phenix Assur. Co. vs. Munger 

Improved Cotton-Mach. Mfg. 
2 SMBBtcck cossae oree ba anon cok XXVIII., 248 
Pheenix Ins. Co. vs. Asbury....... XXVI.,1024 
Pheenix Ins. Co. vs. Boren et al..XXIII., 80 
Pheenix Ins. Co. vs. Flemming 

rr ne by Ra 
Pheenix Ins. Co. vs. Greer........... XXV., 311 
Phenix Ins. we. Tieis.... 4% XXIX., 550 
Phenix Ins. Co. vs. Hancock...XXVIIL., 334 
Phenix Ins. Co. vs. McKernan 

DO ines vesnnccassitericcaaatecsnsseee may Te 
Pheenix Ins. Co. vs. Minner......X XVITI., 423 
Phenix Ins. Co. vs. Overman..XXVIII., 383 
Phenix Ins. Co. vs. Shearman...XXVII., 478 
Phenix Ins, Co. vs. Summerfield. XXII., 746 


-XXVI., 


632 
722 

43 
XXIL, 29 
—exar, 712 


862 


Co. 


Index of Cases Keported. 


Pheenix Ins. Co. of Hartford vs. 
Asberry XXVII., 
Phenix Ins. Co. of Hartford vs. 
RIO cc's, veer Perrrrry. ©. 2). Oe] 
Phenix Ins. ~ .» Of Ee, 
vs. Hedrick 
Phenix Ins. Co ‘0. ‘of " Hartford, 
Conn. vs. Ireland et al 
Phenix Mut. F. Ins. Co. 
Brecheisen.... 
Pickett vs. Pacific Mut. Life Ins. Co.XXI., 


Pierson et al. vs. Springfield F. & 
» Ins, Co 


648 


XXVIII., 384 


190 


56 
64 


176 


251 

Pioneer Savings & Loan Co. vs. 

Providence- Washington Ins. 

144 

Pioneer Savings & Loan Co. vs. 

St. Paul Fire & Marine Ins. Co.XXVL., 
Piper vs. Mercantile Mutual Ac- 

cident Ass’n 
Pittel et al. vs. Fidelity Mut. 

Life 
Place et al. vs. St. Paul Title Ins. 

& Trust Co 
Planters’ Mut. 

Southern 

Loan Co 
Planters’ Mut. 

Loyd.... 
Platt vs. tna Ins. Co 
Polish Roman Catholic Unton vs. 

Warcezak XIX. 
Porter vs.U.S. Life Ins. Co.......X XIII, 
Potter et al. vs. Phenix Ins. Co....XXIV., 
Powell vs. Mutual Ben. Life 

BOs Os RE Ms ccc sven ccess XXVIII. 
Powers’ Dry Goods Co. vs. Imperial 

Fire Ins. Co % 
Pratt vs. Burden.................. XXVIL. 
Pratt vs. Dwelling-House Mut. Ins, 

Cc 


826 

67 
XXVIII., 95 
809 


Ass’n 
Fund 


Ins. 
Savings 


vs. 


, 611 
Ins. Co. 


<., 603 
132 


96 
445 
591 


» 1033 


251 
288 


+ 146 
Pratt et al. vs. Globe Mutual Life.XXVI., 176 
Pratt et al. vs. Manhattan Life 

MN Cd vidvcascntvecuane conctanse XXIV., 
Preferred Ace. Ins. Co. vs. 

PN ks sc idewadSenpiciios XXVIII., 
Preferred Accident Ins. Co. vs. 

es cibecevsr se eiassee ees aon V BEd 
Preferred Accident Ins. Co. vs. 

Randolph, Executor 
Preferred Accident Ins. vs. 

i eC meres Coons XXIX., 
Preferred Mut.Acc.Ass’n et al. vs. 

Cobb 
President, etc., of Grand Rapids 

Hydraulic "Co. vs. American 

by | rene XXIL., 
Preston National Bank vs. Mich- 

igan Mut. Fire Ins. Co........ Ban VEls 
Pretzfelder vs. Merchants’ Ins. 

OS OE GBS 60556 cercececrses XXVIII., 
Preuster vs. Supreme Council of 

Order of Chosen Friends........ x 
Price vs. Patrons’ & Farmers’ 

PROMISING OO) vc <iccccsacnce XXVIIL., 
Pringle et al. vs. Des Moines 

SE Bakke sreticnescnssns XXVIIL., 
Proctor vs. Georgia Home Ins. 

ria ate aa eis ta eicceck eatin po auiaae XXVIII. 
Providence-Washington Ins. Co. vs. 

DOWHEE OB Oh... 6. ccccicscsceccssesttadehe GO6 
Providence-Washington Ins. Co. 

vs. Brummelkamp 
Provident Mut. Relief Ass’n vs. 

ye Se ee XXIX., 
Provident SavingsLife Assur.Soc. 

vs. Llewellyn et al 


291 
96 


59 


158 
478 
169 
XIL., 141 
192 
138 
, 1039 
XXIII, 60 
350 


XXIII., 222 





Index of Cases Reported. 


Provident SavingsLifeAssur.Soc. 
vs. Reutlinger 


Provident Savings Life Assur. 
Soc. of N. Y. vs. Hadley 


Prudential Ins. Co. vs. Leyden’s 
Sse ees onseun snbvee XXVIII., 


Prudential Ins. Co. of America 
vs. Cummins’ Adm’r 


Prudential Ins. Co. of America 
vs. H 
Prudential Ins. 
vs. Liersch 
Prudential Life Ins. Co. 
America vs. Higbee’s Adm’r..XXIX., 


Purcell vs. St. Paul Fire & Marine 
Ins. C x 


Purves vs. Insurance Co. 

Pythian Life Ass’n vs. Preston 

Queen Ins. Co. vs. Hudnut Co... 

Queen Ins. Co. vs. Kline et al 

Queen Ins. Co. et al. vs. State ex 
rel Attorney-General 

Quigg vs. Coffy 

Quigley etal. vs. St. Paul Title 
Insurance and Trust Co 

Quigley et al. vs. St. Paul Title 
Insurance & Trust Co xXxXV 


Quinlan vs. Providence-Washing- 
ton Ins. C 


Quinlan vs. Providence-Washing- 
EE A Ci vague wesnaducowesann x 


Quinn vs. Supreme Council, Cath- 

olic Knights of America et al. > 35 
Quinsigamond Lake Steamboat 

Co. vs. Insurance Cos XXVIII., 


Rahr et al. vs. Manchester Fire 
Assur. Co 


Railway Passengers & Freight 
Conductors’ Mut. Aid & Bene- 
fit Ass’n vs. Loomis 


Railway & Passengers Freight 
Conductors’ Mutual Aid & 
Benefit Ass’n vs. Robinson... 


R’way Officials’ & Employees’ 
Ace. Ass’n vs. Drummond..XXVIII., 
Rainger vs. BostonMut.Life Ass’n.XXVI., 


Ramspeck vs. Pattillo XXVIII., 


Rand et al. vs. Provident Savings 
Life Assur. Society............. XXVI., 


Ranspach vs. Teutonia Fire Ins. 


174 
637 


384 
Co. of America 
x 


XVI, 


18 


79 


382 
188 
91 


-XXIIL., 


926 
713 


Rasmusen et al. vs. New York 

Life Ins. Co 
Rau, Eugene, 

Fire Ins. 
Ray vs. Security Trust & Life 

ENR CRies car coecdorneueeiats XXIX., 
Reck vs. Hatboro Mut.Live-stock 

& Protective Ins. Co........... XXIV., 
Reck vs. Phenix Ins. Co 
Redmond vs. Industrial Benefit 

TET sxscccuoncaunescvcedacsinnss XXVI., 
Reed vs. E quitable Fire & Marine 

WI Civ cvancacedancsadacacesadasts xx 
Reed vs. Union Cent. Life Ins. 

Civics. keceees,cumeene! Seaw'e XXIX., 
Reed et al. vs. Fidelity & Cas- 

walty Co. of MN. FZ. cccccess XXVIIL., 
Reese vs. Fidelity Mut. Life 

Pe Vind chmensan lecsutames XXIX.,1051 

Reichenbach vs. Ellerbee........... XXII., 764 
Reilly vs. Chicago Guaranty 

Fund Life Society 
Reliance Lumber Co. vs. Brown..... 
Reliance Marine Ins. Co., Ltd., 

vs. New York & C. Mail S.S. 

Co, et al.—New York & C. 

Mail S. 8. Co. et al. vs. Reli- 

ance Marine Ins, Uo., Ltd.... 


96 


vs. Westchester 


XXVIII., 


364 


XXVIII., 243 
XXI., 794 


XXVII., 


——- Mut. Ins. Co. vs.Sawyer 
ot 


Renner et al. vs. Supreme Lodge, 
me ogg Slavonian Benefit 


Remninger vs. Dwelling-House Ins. 


Rens vs. Northwestern Mut. 
Relief Ass’n. --XXVII., 


Replogle vs.American Ins.Co. etal. XXII., 
Republic Life Ins. Co. vs. Swigert 
Auditor, et al 


Reyer vs. Odd Fellows’ Fraternal 
Ass’n of Ametion 


eenaa vs. London & Lanca- 
shire Fire Ins. Co. et al 


Rheims vs. Standard Fire Ins. Co. XXIV., 
Rhode Island Underwriters’ Ass’n 

vs. Monarch 
Rice et al. vs. Smith...... s<eeuae en 
Richards vs. Maine Benefit Ass’n. XXITI., 
Richards vs. Travelers Ins. Co....XXVIL., 


— vs. Mutual Life Ins. 
XXIL., 


Sihantne vs. White et al 


Richter vs. Harper. 
Riegel vs. American Life Ins. Co..XXII., 
Riley vs. Riley et al................XXVI., 
Rines vs. German Ins. Co. of 
Freeport, Ill.... 
Rissler vs. 
Ins. 
Ritter vs. Mutual Life Ins. Co. 
of New York (Miscellany)....XXVII., 


Ritter vs. Mutual Life Ins. Co. 
of New York 


Ins. Co 
Robbins vs. Springfield Fire & 
Marine Ins. C 
Roberts vs. Winton............XXVIIL., 
Roberts et al. vs. Northwestern 
National Ins. Co................. xXXV. 
Robinson vs. Pennsylvania Fire 
Ins. C 
Robinson vs. Pennsylvania Ins. Co.XXV., 
Robinson vs. Templar Lodge of 
CGE FO Bic vnitnncsdedocssscs tummies 
Robinson et al. vs. tna Ins. Co..XXVIL., 
Robinson, executor, vs. North 
British & Mercantile Ins. Co.XXIX., 
Robison et al. vs. Ohio Farmers’ 
BI Cs hanes cstcssncaddccssascon 
Rochester Loan & Banking Co. 
et al. vs. Liberty Ins. Co 
Rockford Ins. Co. vs. Farmers’ 
State Bank 
Rockford Ins. Co. vs. Rogers and 


XXIL., 


20ckford Ins. Co. vs. Winfield XXVI., 


Rogers vs. Aetna Ins. Co. of 
pO errr XXVIIL., 
Rollins vs. McHatton 
Rome Grocery Co. vs. Greenwich 
TR. GOiicnce scvsvcd. cévccece XXIX., 
Ronald vs. Mutual Reserve Fund 
Life Ins. Ass’n 
Rosebud Mining & Milling Co. vs. 
Western Assur. Co..............-. XXV., 


Ross vs. Hawkeye Ins. Co........... XXI., 
Ross vs. Hawkeye Ins. Co 
Rossiter vs. tna Life Ins. Co 


Rothcock vs. Dwelling-House 
FI Os sccinansaeteadidessdanaen XXIII., 


Royal Ins. Co. vs. Clark 





1146 









Royal Ins. Co. vs. Vanderbilt — 

| RETO EET ee XXVIII, 
Royal Ins. Co. vs. Wight et al....X XIII., 
Rundle et al. vs. Kennan............. Rada 
a vs. Lloy d Plate Glass Ins. 


910 
710 
80 


XXI., 472 
Runkle et al. vs. Hartford Ins. Co.XXVI., 320 
Russel) vs. Manufacturers’& Build- 
GEO DIRS TRB, iii icv cence cseneee 
Russell et al. vs. Fidelity Fire 
MD Sei asicasenadasdeosuabcceuard 
Rustin vs. Standard Life & 
cident Ins. Co XXVIII, 


Ruthven et al. vs. American Fire 
ee eae 


Ruthven etal. vs. American Fire 
Ins. C 


XI., 944 
XXII., 533 


997 


XXIV., 266 


XXVII., 593 


Ryan vs. Mutual Reserve Fund 
ee errr ee 
Ryan vs. Rockford Ins. Co. ...... XXIII., 8 


Ryan vs. Rothweiler et al XXIII., 383 
Rynalski vs.Ins.Co.of State of Pa.XXIII., 43 
Sabin vs. Phinney et al............. XXII., 478 
Sabin vs. Senate of the National 

WR icnccdgetovuseebidesanancsee 
St. Louis A. & T. Ry. Co. vs. Fire 
Ass’n of Philadelphia et al..... 


Louis, I. M. & S. Railway Co. 
vs. Commercial Union Ins. Co.XXVI., 363 


Onge vs. Westchester Fire 
ST xcsinies.- wihenssksaausase 


Paul Fire & Marine Ins. Co 
vs. Kidd et al 


XI, 853 


XXII., 567 


St. 


St. 
St. 


XXVI.,1017 
“.XXII., 457 


St. Panl Fire & Marine Ins. Co. vs. 
ID asses kecindanaxoavcnesenuad na, TZ 
St. Paul Fire & Marine Ins. Co. vs. 
WE coke vsthinudueies danekae tee I., 190 
St. Paul Fire & Marine Ins. Co. 
et al. vs. Gotthelf. .............. XXII, 34 
St. Paul Title Insurance & Trust 
. Co. vs. Johnson et al............. XXV., 878 
a vs. London & Lancashire 
ENS bckcantesscconwecceen XXV., 576 
Sanford vs. Orient Ins. Co....... XXIX., 95 


Sargent et al. vs. Supreme Lodge 
nights of Honor et al......... 


Sater vs. Henry er Farmers’ 


XXII, 545 





Mut. Fire Ins. Co.. XXIV., 240 
Savage vs. Phenix Ins. Cbs. a _..XXI,, 967 
Scammell et al. vs. China Mutual 

Bs ase weccasduanabbenncmeans cXV., 357 
Schaefer’s Estate........ ssevecthmlae, 288 


Schardt vs. Schardt et al......... XXVII., 742 
Schauer vs. Queen Ins. Co..........XXVI., 367 
Schenck vs. Louisiana Benevo- 

lent & Protective Ass'n........ 
Schmidt vs. American Mutual 

Acc. Ass’n XXVII., 212 
Schmidt vs. German Mut. Ins. Co.. XXI., 997 
Schmidt vs. Modern Woodmen of 

i ccavicacesessaccvcdevnas XXII., 556 
Schmidt vs. Supreme Tent 

Knights of Maccabees of the 

, REE EE XXVII., 468 
Schmurr vs. State Ins. Co XXVI., 373 


School Dist. No.116 of Minnehaha 


XXIV., 399 





Co. vs. German Ins. Co. of 

Ginn vasscccsvantncvaceuases XXV., 122 
Schouweiler et al. vs. Mer- 

chants’ Mut. Ins. Ass’n....XXVIII., 541 


Schrodel vs. Humboldt Fire Ins. 





XXITII., 240 
8. Farmers’ Mut. Fire 





Schroeder vs. Springfield Fire & 
PREY BBE; DR i casicedcasaccee 


Schultz vs. Caledonian Ins. Co... 


Schultz et al. vs. Citizens’ Mutual 
FRE Es cncetccvenansssaccaas x 


XXVII., 150 
-XXVI., 927 


XVI., 387 


Index of Cases Reported. 





Schuyler et al. vs. Phoenix Ins. Co.XXIL., 








150 


Schwahn et al. vs. Michigan Fire 

@& Marine Ins. Co............... XXIV., 462 
Scott vs. Security Fire Ins. Co..... XXV., 581 
Scottish U.& N.Ins.Co.vs.BouldenXXII., 188 
Scottish Union & National Ins.Co. 

BE kde cccnkincncshecnvesce XXII., 442 
Scottish Union & National Ins. 

oe ee XXVI., 305 
Scottish Union & National Ins. 

ERG PE inp sisesesnr scence XXVI., 963 
Seal vs. Farmers’ & Merchants’ 

OR. Wc vie ec. sieronsiaae once em XXIX., 177 
Seamans, Receiver of Wisconsin 

Mutual Fire Ins. ©o.,vs. Zim- 

PIE Sub cnunsceseevevendcpact XXIII., 720 
Sears vs. Grand Lodge Ancient 

Order of United Workmen....XXIX.,1049 
Security Co. vs. Panhandle Na- 

LORRY TMK iscvcccvarece 00 XXIX., 768 
Seibel vs. Lebanon Mut. Ins. Co.XXIX., 838 
Seiders vs. Me ee Life 

Ree Se OF CU. Biss 8.00092 90% XXIX., 97 
Sellers et al. vs. Commercial Fire 

Se iniknnee wend soucen poanedee XIV., 354 
Sengfelder vs. Mutual Life Ins.Co.XXIII., 469 
Sergent vs. Liverpool & London 

& Globe Ins. Co........... XXVIII., 59 
Seymour vs. Chicago Guaranty 

Be Ga oc cacesicssecesncex XII., 787 
Shackelford vs.Supreme Conclave 

Knights of Damon.............. XVI., 561 
Shackett et al. vs. People’s Muv. 

DOR. BOGIET.. .nccccccoccesccsesg.stuae Vey SOO 
Shaffer vs. Spangler.................. XXI., 468 
Shanahan vs. Metropolitan Life 

BR Miwa pinebaceyausceeehinsease® XXV., 79 
Shapiro vs. Western Home Ins.Co.X XII., 310 
Sharland vs. Washington Life 

Ps: Dis ccuves. witeasenewere XXIX., 738 
Sharp vs. Commercial Travelers’ 

Mut. Acc. Ass’n of America... X XIII., 757 
Shaw vs. Firemen’s Ins. Co....... XXIII., 228 
Shea vs.Massachusetts Ben. Ass’nX XIII., 214 
Sheanon vs. Pacific Mut. Life Ins.Co.XXII., 321 
Shedden vs. Heard...........+..-XXIX., 671 
Sheets vs. Sheets.................. XXIII, 560 
Shelden vs. National Masonic 

Accident Ass’n........ .....XXIX., 488 
Sherry et ux vs.Operative Plaster- 

ote’ Mutual ORIOR. ...00. 2.055 XVI., 735 
Shevlin vs. American Mutual 

pe eS > ee XVI., 734 
Shields vs. Equitable Life Assur. 

Bec. OF GU. B. GE Ghivccccccves XXIX., 122 
GOTO WO. GROVE. oo ccsieccccscccncse XXVI., 368 
Shuman vs. ‘Supreme Lodge 

Knights of Honor............ XXIX., 288 
Shute vs. Manchester Fire Assur. 

OO: GE Biss cca scescentcacrex XXIX., 821 
Shyrock vs. Shyrock.............. XXVII., 286 
Sibley vs. een Reserve Fund 

Life A SubieinGidwess eke sanbarne XXI., 615 
Silk vs. "saan Reserve Fund 

SE SE cs dciinnetnsseczsnsens XXIII, 334 
Silva et ux. vs. Supreme Council of 

Portuguese U nion ofCal.( Dutra, 

STEED oc ccunddieccoseccesive XXV., 65 
Simons vs. Iowa State Traveling 

TROIS BADR. visvcvicccsssecancsc XXVII., 438 
Simpson vs. Life Ins. Co. of Va... -. XXIV., 235 
Sims vs. Mutual Fire Ins. Co. 

of Town of La Prairie..... XXVIII., 381 
Singleton et al. vs. Phenix Ins, Co..XXI., 499 
Sisk vs. Citizens’ Ins. Co.......... XXVI., 369 
Sisk vs. Citizens’ Ins. Co.......... XXVI., 458 
Slater vs. Capital Ins. Co..... ..... XXIV., 174 





Index of Cases Reported. 


Slinkard vs. Manchester Fire 
My - Cc avevccvtuanenseu XXVIIL., 


Slobodisky vs. Pheenix Fire Ins. 
Co. of Hartford 


Sloman et al.vs.Mercantile Credit 
COUT DO ie os ccicdiccccecascc 


Smaldone vs. President, ete., of 

Insurance Co. of North 

America XXIX., 761 
Small vs. Westchester Fire Ins.Co.XXII., 660 
Small et al. vs. Jose et al 39 
Smith vs. Atna Life Ins. Co.....X2 96 
Smith vs. California Ins. Co , 631 
Smith vs. Continental Ins. Co..XXVIII., 534 


Smith vs. Hopkins et al XXVI., 366 
Smith vs. Metropolitan Life Ins. 


987 
53 
XXVI., 665 


XXVII., 414 
Smith vs. New England Mut. 
Oe Ee. Oe casaciasscs -XXIV., 212 


Smith vs. People’s Mut. Live. stock 
Ins. Co 


Smith vs. Preferred Masonic Mut. 
Accident Ass’n 


Smith vs. Preferred Mut. Acc. 
n 


Smith vs. Provident Saving Life 

Ass'n Society 
Smith vs. St. Paul Fire & Ma- 

TO ee Oe vvvaccenewe tn XXVIII., 371 
Smith, Adm’r.,vs. German-Amer- 

ican Ins. Co XXVI., 174 


Smith, County Treasurer, vs. Ger- 
man Ins. Co 


Smith etal. vs. Continental Ins. Co..XXI., 
Smith et al. vs. Phenix Ins. Co...... XXI., 137 
Smith et al. vs. Phenix Ins. Co. XXI., 416 
Smith et al. vs. Pinch et al » 353 
Smith, Ins.Com.,vs.MaineMutual 

Accident Ass’n (Burrill, In- 

tervener) XXIV., 879 
Smith, Insurance Commissioner, 

vs. National Credit Ins. Co...XXIX., 
Smith, Ins. Commissioner, et al. vs. 

National Credit Ins. Co. et al. .. 


Smith, Ins. Commissioner, et al. 
vs. National Credit Ins. Co. 


191 


XXV., 842 


XXVII., 964 


Smith & Dove Mfe. Co. vs. 
Travelers Ins. CO0.....ccc0- XXVIIL., 


“—— vs. Dwelling-House Ins. 


1040 


XXVI., 905 


intone et al. vs. Supreme Lodge 
Knights of Honor et al 


Soli vs. Farmers’ Mut. Ins. Co. 
Solomon vs. Continental Fire 
Ins. oes «aed 
Soorholtz vs. Marshall County 
Farmers’ Mut. Fire Ins. Co...XXIX., 
South Bend Toy Manuf'g Co. vs. 
Dakota Fire & Marine Ins. Co...X XI., 919 
Southern Fire Ins. Co. vs. Knight.XXIX.,1044 
Southern Home Building & Loan 
Ass’n vs. Home Ins.Co. of N.O. XXVI., 524 
Southern Ins. Co. vs. Parker....... XXV., 214 
Southern Ins. Co. vs. White 
Southern Ins. Co. of New Orleans 
Vs. Wolverton Hardware Co.etalXXI., 
Southern Mutual Ins. Co. vs. 
Turnly et al XXVII., 
Southwestern Mut. Ben. Ass’n. vs. 
Swenson 
Spalding et al. vs. Miller ie = y 741 
Sparkman vs. Supreme Council 
American Legion of Honor.. 
Speogie vs. Dwelling-House Ins. 


, 682 
, 908 


103 
173 


671 
57 
, 865 


--XXIX.,1047 


ar vs. Greenwich Ins. OOin xcaco dh aeeley 3 


corns. ig Chautauqua Mut. Life 
XXVI., 636 


1147 


Springfield F. & M. Ins. Co. vs. 
Cannon et al 


Springfield F. & M. Ins. Co. vs. 

Payne et al 
Springfield F. «& M. vs. Phillips. . 
a bag am Laundry Co 

et al. . Traders’ Ins. an .XXVIII., 
Sproul vs. Ww estern Assur. Co...XXVIII., 
Spruill vs. Northwestern Mutual 

RE SOG OG cantnanaddcaccyccda XXVI., 881 
Squier vs. Hanover Fire Ins, Co..XXIX., 575 
Stambler vs. Order of Pente XXVI., 170 
Standard Life & Accident Co. vs 

Board of Assessors of Detroit. XXII., 639 
Standard Life & Accident Ins. 

OO WR DIVER. cc cccnceescessasa -XXVII., 898 
Standard Life & Accident Ins. Co. 

WE EG cnccacscnasnadcccans .---- XXII, 285 
Standard Life & Accident Ins.Co. 

VEN RGOOIE «csc: cccnscscsnsaede Um 


Standard Life & Accident Ins. Co. 
vs. Lauderdale 


Standard Life & Accident Ins. Co. 
vs. Martin XXII., 578 
Standard Life & Accident Ins. Co. 
vs. Randolph, Executor........XXVI., 291 
Standard Life & Accident Ins. Co. 
a Ee eee XXI., 124 


Standard Life & Accident Ins. 
Co, vs.Ward 


Standard Life & Accident Ins. 

Co. of Detroit vs. Carroll XXVII., 743 
Standard Loan & Accident Ins. 

Co. vs. Thornton 
Standard Oil Co. vs. Fidelity & 

3S errr 2 i 
State vs. tna Fire Ins. Co...XXVIIL., 
State vs. Lancashire Fire Ins. 

Ci ccvcdecvescctdacdvniccccaeee yim 
State (Metropolitan Ins. Co., 

prosecutor) vs. Mayor, etc., 

of City of Newark.............XXVII., 839 
State Vi. MGs kikc ctvvcdtacens XXVIII., 93 
State vs. National Acc. Society 

of N. Wai cs ncudasictadenxsceeees 793 
State vs. Phipps et al ...-XXII., 345 
State vs. Stone _.XXIII., 193 
State vs. Taylor... --XXIII., 79 
State vs. Wheeler... +» 620 
State vs. Williams. ................ XXIII., 609 
State Board of Tax Commission- 

ers vs. Holliday et al.......... XXVII., 97 
State ex rel. Att’y-Gen’l,vs. Ins. Co..XXI., 673 
State ex rel. Clapp, Attorney-Gen- 

eral, vs. Educational Endowment 

PRS os iinidadsc tases dankes XXI., 561 
State ex rel. Clapp, Attorney-Gen- 

eral, vs. Federal Investment Co.XXI., 226 
State ex rel. Crow, Att’y Gen., 

vs. Insurance Cos..........XXVIII., 
State ex rel. Farmers’ Mut. Ins. Co. 

vs. Moore, Auditor 
State ex rel. Fidelity & Casu- 

alty Co. vs. Fricke, Comm..XXVIII., 
State ex rel. Kinder vs. Eagle Ins. 

CU Sancstavcdncessivecaeecumedanss XXII., 559 


State ex rel. Mechanics’ & Traders’ 
Ins. Co. vs. Board of Assessors 
XXV., 147 


-XXIV., 80 


760 
118 


711 
XXIV., 865 


XXVII., 719 


XXVII., 129 


656 
671 


605 


856 
XXV., 719 
184 


State ex rel. Metropolitan Plate 

Glass Ins. Co. vs. Fricke, 

Commiaesioner. ......ccccece XXVIIL., 
State ex rel. National Life Ass’n 

vs. Matthews, State Superin- 

tendent of Insurance.—State 

ex rel. Home Mut. Life Ins. 

Co. vs. Same XXVII., 614 
State ex rel. Richards, Att’y-Gen., 

vs. Mfrs. Mut Fire Ass’n 


184 





1148 


State ex rel. Richards, Att’y-Gen’l, 
vs. Richardson XXVI., 169 


State ex rel. Royal Arcanum vs. 
Benton 

State Ins. Co. vs. New Hampshire 
Trust Co 

State Ins. Co. of Des Moines vs. 
Belford et al 

State Ins. Co. of Des Moines vs. 
Stoffels 

State Investment & Ins. Co. vs. 
Superior Court XXIII., 400 

State Mutual Fire Ins. Ass’n vs. 
Brinkley Stave & Heading Co.XXV., 49 


State of Louisiana vs. Williams 


XXII, 238 
, 307 


XIII., 508 
State of Tennessee vs. Phenix Ins. 
Cc XXII., 400 


Stauffer vs. Manheim Mut. Fire 
Ins. Co 


Stauffer vs. Penn. Mut. Fire Ins. 

Ass'n of Lancaster Co.......... XXIV., 
Steamship Samana Co., Limited, 

vs. Hall 639 
Steel vs. Phenix Ins. Co 242 
Steel vs. Phenix Ins. Co. of Bklyn. XXIL, 7 
Steele vs. German Ins. Co 377 
Stehlick vs. Mechanics’ Ins. Co..X XIII., 547 
Steinback vs. Diepenbrock et 

XXVIII., 

Steinhausen vs. The Preferred 

| ae ee =: ee «4g Be 
Steinle vs.New York Life Ins.Co.XXVII., 
Stemmer vs. Scottish Union & 

National Ins. Co, et al 


Stensgaard vs. St. Paul Real Estate 
ae XXI 

Stephens vs. Capital Ins. Co 

Stephens vs. Railway Officials’ & 
Employes’ Acc. Ass'n 

Stephens vs. Union Assur. Soc.. ‘XXVIL. 

Stepp vs. National Life & Maturity 
Association x 

Steppe vs. Alter and O’ Rourke 

Sterling Fire Ins. Co. vs. Beffrey 

Stevens vs. Queen Ins. Co 

Stever vs. People’s Mut. Accident 
Pass nvnsnusicacenecenvadven XXI.,1029 

Stewart vs. Grand Lodge A. O. 
of United Workmen 


Stewart vs. Helvetia Swiss Fire 
ane Co Ve ccmikdhs wareiGimelen ed 


XXI.,1051 
229 


286 


454 
174 


972 


894 
208 


540 
165 


103 
160 

4, 274 
XXL, 443 


XXVILI., 838 


768 
Stoc aa vs. " ‘Thomas et | 768 
Stockton Combined Harvester 
& Agricultural Works vs. 
Glens Falls Ins. Co. of N. Y. -XXVIL., 
Stockton Combined Harvester 
& Agricultural Works et al. 
vs. American Fire Ins. Co....XXVII.,1001 
Stoelker vs. Thornton et al 174 
Stohr vs. San Francisco Musical 
Es. chin bd 50.ba dwekntawacine xXXVI. 
Stone State Fire 
Bs Gi < sivivncen tesvvesat nen XXIX., 2 
Stone vs. Insurance Cos,.............XXI., 
Stoughton vs. Manufacturers’ 
POMOERR GG, OO. onc ccccensccens XXIV., 
Stowell vs. Greenwich Ins. Co. 
of City of New York... 06.00: 
Straker vs. Phoenix Ins. Co. et 
XXVIIL., 
Strauss et al. vs. Phenix Ins. Co..XXVI., 
Strouse et al. vs. American 
Credit Indemnity Co. of N. Y. 
—American Credit Indemnity 
Co. of N. Y. vs. Strouse et al.XXIX., 


-XXVIIL., 


983 


» 269 


vs. Granite 


-XXIX., 


Index of Cases Reported. 


Strunk vs. Firemen’s Ins. Co XXIII., 477 
Stuart et al. vs. Sutcliffe et al . om 3 
Succession of Brownlee XXII., 312 
Sullivan vs. Germania Life Ins.Co.XXV., 412 
Sullivan vs. Hartford Fire Ins. Co.XXV., 705 
Sullivan vs. Metropolitan Life 

Ins. C XXIX., 95 
Sullivan et al. vs. Connecticut 

Indemnity Ass’n 


Summerfield vs. North British & 
Mercantile Ins. Co 


Summerfield vs.Pheenix Assur.Co.XXVI., 640 
Sun Fire Office vs. Clark et al 
Sun Fire Office vs. Ermentrout XXI.,1055 
Sun Fire Office vs. Fraser et al....XXVI., 831 
Sun Fire Office vs. Wich 831 
Sun Ins. Co. vs. Greenville pune. 

ing and Loan Ass’n, No. 2.......X 
Sun Ins. Co. vs. The Hope 
Sun Ins. Office vs. Varble 
Sun Ins. Office of London ys. 

Merz. . XXVIIL., 


Insurance Office of ‘eenten 
vs. Merz.... 


, 648 


657 
479 
796 


845 


Sun 
, 344 


645 
695 
56 
Sun Mut. Ins. Co. vs. Saginaw 
ee cxetinwccnviesceescanst XXVIL., 
Sun Mut. Ins. Co. vs. Searles et al. XXV., 
Sun Mutual Ins. Co. et al. vs. 
Dudley et al XXVIIL., 
Supreme Assembly Royal Soci- 
ety of Good Fellows vs. Mc- 
ivnsoeta scsdvcatataeussss -XXVII., 
Supreme Conclave Knights of 
Damon vs. Warwick......... XXIX., 
Supreme Council Catholic Benev. 
Legion ve. MceGinness.—Mc- 
Ginness vs. Supreme Council 
Catholic Benev. Legion.....XXVIII., 
Sup’me Council Catholic Knights 
of America vs. Densford et al. XXIX., 
Supreme Council Catholic Knights 
of America vs. Franke.. ......... AE 
Sup’me Council Catholic Knights 
of America vs. Winter's 
REN cactents ccness aawnes XXIX., 
Supreme Council of Royal Ar- 
canum vs. Brashears....... XXVIII., 
Supreme Council Royal Arca- 
num et al, vs. Tracy........... XXVII., 
Supreme Lodge Knights of Honor 
yee «ct 
Supreme Lodge Knights of Honor 
vs. Keener x 
Supreme Lodge Knights of Pyth- 
ias vs. Stein...... swekecsedasV dsp 
Supreme Lodge Knights of Py- 
ee eee XXVIII., 
Supreme Lodge K. of P. of the 
World vs. Kalinski 
Supreme Lodge K. of P. of the 
World vs, La Malta et al 
Supreme Lodge Knights of Pyth- 
ias of the World vs. Wilson....XXVI., 
Survick vs. Valley Mutual Life 
Ass'n et al 
Susquehanna F.Ins.Co.vs.Mardorf. XXII, 


Sutherland vs. Standard Life & 
Accident Ins. Co 

Swain et al. vs. Security Live- 
I CI GI sce ccecvexsncccs ae os 

Swearengen vs. Hartford Fire 
Ins. Co. et al 

Swedish Mission Society of Min- 
neapolis vs. Lawrence et al... 


176 
320 


44 


81 
670 


I., 


637 


380 
239 


XXII., 353 
714 
XXIX., 161 


XXIX., 





Index of Cases Reported. 


Sweeting et al. vs. Mutual Fire Ins. 
ee 
Swing vs. H. C. Akeley Lumber Co.XXV., 303 
Swing vs. MUNsSOR....ccceccces XXVIII, 576 
Bwas We. WUT. «occ ciccccccccsdeaanes Oem 
Syndicate Ins. Co. vs. Catchings..XXIV., 447 
Talcott vs. Field et al.................XXI., 925 
Tarbell et al. vs. Vermont Mut. Fire 
Ins. Co » 238 
Tarr vs. The Lydia A. Harvey...XXVII., 479 
Tate vs. Commercial B’ldg Ass’n.XXVIII., 671 
Taylor vs. Merchants’ & Bankers’ 
Ins. Co 
Taylor vs. Mutual Reserve Fund 
Life Ass’n et al............ XXVIIL., 584 
Taylor vs. Pacific Mut. Life Ins. 

Wikaes seestuad wabessumesae XXIX.,1049 
Taylor vs. State Ins. Co.......XXVIII., 338 
Teeter vs. United Life Ins. 

BOD Diino 0'6006e0b wees cesicds ema ening 
Tefft et al. vs. Providence-Wash- 
ington Ins. Co 
Temperance Mutual Ben. Ass’n 
vs. Home Friendly Society 
of Baltimore, Md., et al. 


xE., 117 


673 

XXV., 226 
..XXVIIL, §8 
XXVILI., 180 


Terr, > — Life Ins. Co. of 
ity 


Tesamann vs.Supreme Commanid- 
7. of the ee Friends of 
chigan. . =i 


Teutonia Ins. Co. 


XVI., 736 


vs. EW ing et 


Teutonia Ins. Co. vs. Howell..... 

Thames & Mersey Marine Ins. 
Co. vs. O’Connell.........0 

Thayer vs. Standard Life & Acc. 
WE. SI ekce cach encmmenane XXVIII, 

The People, etc., ex rel. vs. Fidel- 
ity & Casualty Co. 

The Scania Ins. Co. vs. Johnson.... 


The Steamship Samana vs. The 
Erin op ee 


Thebaud etal. vs. Great Western 

Ins. Co x3 +» 756 
Theunen vs. Iowa Mut. Ben.Ass’n.XXVI., 586 
Thomas vs. Cochran et al......XXVIII., 847 
Thomas vs. Hartford Fire Ins. 

os 6edbandabes 

Thomas vs. Prudential Ins. Co 
Thomas vs. Thomas et al 
tee vs. Caledonia Fire Ins. 


XXIX., 


XXVIII., 1000 


89 


99 


XXV., 525 


128 
656 
464 


559 


‘ene vs. Southern Mut. Ins.Co.. xt 200 
Thum vs. Wolstenholme......... XXIX., 699 


Thurston vs. Burnett & Beaver- 
dam Farmers’ Mut. Fire Ins. 
XXVII., 602 
Ticktin vs. Fidelity & Casualty 
Co. XXVII., 925 
Tierney et al. vs. Phenix Ins. Co..XXIV., 602 


Tisdell vs. New Hampshire Fire 
Ins. C 


Toomey vs. Supreme 
Knights of Pythias 


Trabue et al. vs. Dwelling-House 
Ins. Co 


Traders’ Ins. Co. vs. Cassell 


Traders’ Ins. Co. vs. Pecaud etal. X XIII., 


Traders’ Ins. Co. vs. Race (on re- 
hearing) 


Traders’ Ins. Co, et al. vs. Race..... 
Travelers Ins. Co. vs. Dunlap 

Travelers Ins. Co.vs.Healey et al.XXIIL., 
Travelers Ins. Co. vs. Lampkin...XXIV., 
Travelers Ins. Co. vs. McCarthy....X XI., 
Travelers Ins. Co. vs. Melick. ....XXIV., 


XXVII., 385 
190 


XXIIT., 529 
XXIX.,1051 


624 


356 Ulrich vs. Reinoehl et al 


1149 


Travelers Ins. Co. vs. Murray XXI., 264 
Travelers Ins. Co. vs. Myers et 
Riecnees uveiees aaenee, Camas XXIX., 894 


Travelers Ins. Co. vs.Nitterhouse.XXVI., 460 


Travelers Ins. Co. vs. Randolph, 
Executor 

Travelers Ins. Co. vs. Selden 

Travelers Ins. Co. vs. Sheppard 

Travelers Ins. Co. vs. Snowden... 


Travelers Ins. Co. vs. The Wild | 
River Lumber Co 


Trinity College vs. Travelers Ins. 
Co 


273 
704 
475 
825 


428 


- XXXVI, 


53 
Triple Link Mut. Indemnity 
Ass’n vs. Williams.........XXVIII., 


Tripp vs. Northwestern Live- 
stock Ins. Co , 603 


Trippe vs. Provident Fund SocietyX XIII., 387 


Tritschler vs. Keystone Mutual 
Benefit Ass’n 


Trustees St. Clara Academy vs. 
Northwestern Ins. Co........ XXVII., 


Tubb vs. Liverpool & London & 
Globe Ins. Co x 


Tucker vs. United Life & Acc. Ins. 


621 


CVI., 693 


383 
365 


569 

Turner vs. Fidelity & Casualty Co. XXVI. 657 

Tutorship of the minors Henry 
and Adebert Crane 


Twiss vs.Guaranty Life Ass’n etal. XxII., 
Tyler vs. Ideal Ben. Ass’n....XXVIII., 


560 
539 
477 
401 
Underwood et al. vs. Greenwich 

Ins. Co.. ceeseessds 00d 
Underwood Veneer Co. vs. Lon- 

don Guarantee & Acc. Co XXVII., 
Union Building Ass’n vs. Rock- 

ford Ins. Lo x 
Union Casualty & Surety Co. vs. 

DUE dec an seenancnedhexs suey XXVIL., 
Union Casualty & Surety Co. vs. 

Randolph, Executor 
Union Cent. Life Ins. 


149 


Union Cent. Life Ins. 


Buxer. 
Union Central Life Ins. 

OROWING. «-nceccscenncocenes-ee- XXVI. 
Union Central Life Ins. Co. vs. 

Miciscue sntndes waeccetes XXIX., 

Union Central Life Ins. Co. vs 

WEG s ck cickecadcsennevacceus ‘XXVIIL, 
Union Cent. Life Ins. Co. vs. 
onaeas XXIX., 832 
Union Central Life Ins. Co. vs. 

Smith et al 
Union Central Life Ins. Co. vs. 


XXIV., 846 


Union Fraternal League vs. Wal- 
PrP eS XXIX.,1055 

Union Guaranty & Trust Co. vs. 

Robinson 
Union Life Ins. Co. of Omaha 

vs. Haman XXVIIL, 8 
Union Mut.Acc. Ass’n vs. Frohard.XXVI., 361 
Union National Bank vs. German 

Ins. Co XXV., 539 
Union National Bank 

Orleans vs. Manhattan 

TSG. OGicnecucss . 
United Ben. Soc. of America vs. 

Freeman eoeeeeMRIX., 947 
United Brothers of Friendship 

Wi DAM ce vcdcdcce. aoeuna XXIX., 767 
United Firemen’s Ins. Co. vs 

THOMAS, 2. ccccccccccscceee .XXV mas: 
United Security Life Ins. 

Trust Co. vs. Ritchey 


Life 
cose MMI, 92 


500 


& 
XXVIIIL., 77 





1150 


United States vs. American To- 
bacco Co 

United States Credit System vs. 
Robertson et al 


United States Life Ins. Co. vs, Koss. XXV., 


United States Life Ins. 
Smit 
United States Mut. Acc. Ass’n 
vs. Hubbell 
United States Mutual Accident 
Ass’n vs. Mueller x 
United Underwriters’ Ins. 
et al. vs. Powell et al 


Co. vs 


Universal Life Ins. Co. vs. Devore..XXI., 


Vandervolgen Manchester 
Fire Assur. 
Van Frank et al. vs. United States 
Masonic Ben. Ass’n x 
Vankirk vs. Citizens’ Ins. Co 
Vanormer vs. Hornberger et al... 


Van Werden vs. Equitable Life... 


vs. 


Village of L’Anse ys. Fire Ass’n 
of Philadelphia 

Virginia F. & M. Ins. Co. vs. 
Yannon et al 

Virginia F. & M. Ins. Co. 
Saunders 

Virginia Fire & Marine Ins. Co. 
vs. Thomas. . 

Voorheis vs. People’s “Mut. Ben. 
Society 

Voss vs. Connecticut Mut. Life 


Wadhams et al. vs. Western 
TEE. DO. oevnesnsesieccsncs 

Wager vs. Providence Ins. Co— 

rovidence Ins. Co. et al. vs. 

Morse et al 

eee et al. vs. Dwelling-House 
PIES on onntneee seisasecanxuneed XXVI 

Wainer vs. Milford Mutual Fire 
Ins. Co. 

Waldheim vs. John Hancock Life 
Ins. Co 5 


Waldron vs. Home Mut. Ins. Co.XXVII., 


Walker vs. American Central Ins. 


Ok cdatagccdcns Cevcanndéssensie’ XXIV., 


Walker vs. German Ins. Co... 

Walker vs. Giddings. . ‘ 

Walradt, Assignee,vs. Phenix Ins. 
Co 


Wari vs. Me tropolitan L ife Ins. Co. XXV.. 
Ward vs. National Fire Ins, Co...XXVI., 
Ward vs. Tucker 

Warner vs. National Life Ass'n. 


Warner vs. Schoharie & Schenec- 
tady County Farmers’ Mut. 


CE «3 a 


Warner vs. United States Mut. 
Accident Ass’b 
Washburn-Halligan 
vs. Merchants’ 
Fire Ins. 
Washburn Mill Co. vs. Fire Ass’n 
of Philadelphia 
Washburn & Moen Mfg. Co. vs. 
Reliance Marine Ins Co 
Washington Life Ins. Co. vs 
GEOOTIRE.. 2 0 cc ccccesccccesees LXXV IIl., 
Washington Life Ins.Co. vs. Lane 


Coffee > 
Brick Mut. 


XXVI., 


Washington Life Ins. Co. 


Y. vs. Menefee’s Ex'r..... «7 EER: 


Washington Nat. Bank vs. Smith 


Sears Gena ane aan? “XXVIII, 


COs cccccscecccecs XXIX., 


XXIIL., 
XXVI., 
Vergeront vs. German Ins, Co....X XIII., 


ode XVI. 


GO. cvccccccccvcsece XXIX., 


640 


717 
260 


412 
286 
824 


526 
337 


639 


149 
187 

66 
269 
236 


» 369 


741 
270 
396 
192 

185 
924 


273 
831 
119 


363 
480 


52 
750 
632 


81 
598 
325 
635 
173 
345 


637 
704 


234 
292 
480 

286 
174 

118 


I., 181 


Waterbury vs. Dakota Fire & Ma- 
rine Ins. Co xXxXI 


Index of Cases Reported. 


Waters vs. Supreme Conclave 


Knights of Damon......... XXVIII., 
-XXI.,1053 


Watertown Fire Ins. Co. vs. Rust.. 
Watts vs. Equitable Mut. Life 


Asa’n of Waterloo........... aie, 


wae Abington Mut. Fire Ins. 


ns, Co 


Weaver vs. Weaver. 

Webster et al. vs. Dwelling- House. 
Ins. Co 

Weel vs. Sn Bremen Fire 
Ins, Co 

Wehle ct al. vs. United States 
Mut, Acc. Ass'n 

Weiberg vs. Minnesota Scandi- 
navian Relief — n 


we. Adm., vs. 
Ins. Co 

Weimer vs. Economic Life Ass’n 
of Clinton 

Weinfeld vs. Mutual 
_ Fund Life a n 


New York Life 
Reserve 


Wel vs. a kaolin Assur. Corpora- 


West vs. Norwich Union Fire 
Insurance Society 

West Branch Lumbermen’s Ex 
change vs. American Central 


West et al. vs. 
Assur. Co 
Westchester Fire Ins. Co. vs. Cov- 

erdale 
Westchester Fire 
Coverdale.... 
Westchester Fire Ins. 
Siorm 
Westchester Fire Ins. 
Wagner et al 
Westchester Fire Ins. 
Wagner & Chabot 
West Coast Lumber Co. 
Investment & Ins. Co 
West End Hotel & Land Co. vs. 
American Fire Ins. Co 
Westerfield et al. vs. New 
Life Ins. 
Western Assur. Co.yvs. Altheimer 
Bros.—Imp. Fire Ins. Co. vs. 


British-America 


Ins. 


York 


Western Assur. Co. vs. Hall et al.. 


Western Assur. Co. vs. Patrick 
A. McCarty 


‘Western Assur.Co.vs.McGlathery.XXVI., 


Western Assur. Co. vs. J. H 
Mohlman Co 


Western 


Western Assur. Co., 
vs. 
Western Assur. 
vs. Phelps 
Western Assur. 
Canada, vs. 
‘Western Commercial Travelers’ 
Ass’n vs. Smith 
Western Home Ins. on" vs. a... 
ardson 
Western Home Ins. Co. vs. moe XXII. 
Western Refrigerator Co. vs. 
American ey Insur- 
ance and Security 
Western & Atlantic Pipe Lines vs. 
Home Ins. Co 


of Toronto, 


Co. of Toronto 


Co. of Toronto, 


Serre errr rrr: = oo 


_XXV,, 


Assur. Co. vs. Ray et alX XVIII., 
Western Assur. Co. vs. Williams..XXVI., 


i ee | errr 8 35 |e 


Oe ee XXIX., 


157 


495 
702 


399 
192 


488 
577 
817 
906 
260 
641 


, 659 


474 
636 
90 





Index of Cases Reported. 


Westfield Cigar Co. vs. Ins. Cos... 

West Jersey Title & Guaranty Co. 
vs. Barber 

Wheeland vs. Atwood......... xXXV Ill., 


Wheeler vs. Real Estate Title Ins. 
& Trust Co x 


Wheeler vs. Supreme Sitting of 
Order of Iron Hall xx 


White vs. Phenix Ins. Co 


White vs. Provident Savings Life 
Assur. Society x. 


White vs. Royal Ins. Co 
White vs. Western Assur. Co 


White et al. vs. Home Mut. Ins. 
CM scke. See Utead sche. ueesenen XXIX., 


-XXV., 521 


672 
847 


475 


+ 459 
-, 869 


454 
699 
305 


905 
557 
; 640 
586 


Whitehouse vs. Cargill 
Whitlatch vs. Fidelity & Casualty 
Co xx 


Whitmore et al.vs.SupremeLodge 
Knights & Ladies of Honor... 
Whitney vs. American Ins. Co. 
CE. Goo i dkcd a vncccscapneuecsaee Canes 
Whitney vs. American Ins. Co. 
OE Biccescae sncsieussvacens XXIX.,1050 
Whitney vs. National Masonic 
Acc. Ass’n 196 
Whitney vs. 


-XXVI., 514 


254 


XII, 


National Masonic 


XXVI., 272 


Whitten vs. New England Live- 
stock Ins. Co 


Wholley vs. Western Assur. Co.XXVIII., 1029 


Wicking et al. vs. Citizens’ 
Mut. Fire Ins. Co..........XXVIII., 230 


Widaman vs. Hubbard LeKiwewas XXVIII., 94 
Wilcox vs. Continental Ins. Co.....X XII., 599 
Wildberger vs. Hartford Fire Ins. 

Co 


Wildey Casualty Co. vs. 


a 2 > 
Wilhelim vs. Des Moines Ins. Co..XXII., 371 
Wilhelmi vs. Des Moines Ins. Co..XXVI., 271 
Willey vs. Fidelity & Casualty Co.XXVI., 713 
Williams vs. Hartford Ins. Co XXIV., 150 


Williams vs. Maine State Relief 
F XVI., 832 


75 
XI., 609 


Williams vs. Preferred ima 
Acc, Ass’n 

Williams vs. United States Mutual 
Acc. Ass’n 

Williams vs. United States Mu- 
tual Acc, Ass'n. 

Williams et al. vs. United Reserve 
Fund Associates...............-. x 


XIII., 


XV., 790 


1151 


Winters City Fire Ins. Co. 
vs. Gw 


Winnneen: vs. Michigan Fire & 
Marine Ins. Co 

Williamson vs. Orient Ins. Co... 

Willoughby et al. vs. St. Paul 


German Ins. Co. (Steffen, 
BROCCO Do nindn ccd acanvccces XXVII., .252 


Willow Grove Creamery Co. vs 
Planters’ Mutual Ins. Co 


‘Wilson vs. Mutual Fire Ins. Co.. 
— Drug Co. vs. Pheenix Assur. 


XXI., 622 


XXIII., 311 
XXVII., 590 


-- REIL, 732 
--XXV., 549 


Windmuller et al. vs. The Thomas 
Melville et al XXVI., 173 
Wist vs. Grand Lodge A. O. U. W.XXII., 167 
Wolf vs. pot Grand Lodge 
No. 6, I. 0. B. B 


Wolf, Administrator, vs. Dwell- 
ing-House Ins. Co XXVII., 932 


Wolters et al. vs. Western Assur. 


XXIV., 198 


I., 877 


Wood vs. Standard Mut. Live- 
stock Ins. Co 


Wood et al. vs. Cascade Fire & 
Marine Ins. Co 

Woodside et ux. vs. Canton Ins. 
Office 

Worachek vs. ew “Denmark 
Home Fire Ins. Co XXVIIL., 


Worley vs. State Ins. Co. of Des 
Moines 


Wright vs. Mutual Benefit Life 
Ass'n... XXVI., 270 


Wright vs. Supreme Commandery 
of Golden Rule 


Wright vs. Vermont Life Ins. Co... 

Wunderlich et al. vs. Palatine 
Fire Ins. Co. O€ 8... cccccce c:ctnal ike, 

Yancey vs. Aetna Life Ins. Co.XXVIII., 

Yost vs. McKee et al 

Young vs. Ohio Farmers’ Ins. Co. 


Youth’s Temple of Honor et al. 
vs. Laddy et al 


Zalesky vs. Home Ins. Co 
Zalesky vs. Iowa State Ins. Co... 
Zell vs. Herman Farmers’ Mut. 
Ne Gli dann daedea cna anudanadees XXVI., 364 
Zimeriski vs. Ohio Farmers’ Ins.Co.XXI., 818 


Zimmermann vs. Dwelling-House 
Ins. Co. 


-XXVII., 476 
569 
XXITI., 580 


» 950 
XXV., 238 


26 
920 


-XXII., 440 


XXVII., 936 
XXVII., 517 
XXVII., 156 


XVI., 77 





